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EEEATA  ET  ADDENDA. 


Page  601,  note  Qi),  line  i./oj-  "  110,"  read  "  112." 

„    611,  note  (e),  remore  "  Sli^pherd  v.  'Mley  "  to,  from  note  (/). 

note  (/),  deh  "Hose  t.  Watson,"  with  its  references;  add  "  Brace  v. 
SuoTiess  of  Marlioroitgh,  2  P.  W.  491." 

„    686.— To  note  (m)  add  "Gray  v.  Dowman,  27  L.  J.,  N.  S.,  Ch.  702." 

„  702.— To  line  4  add  "  Or  if  the  Company  are  themselves  the  principal  mort- 
gagees, to  insist  that  the  policy  was  void,  and  to  throw  the  debt 
npon  the  other  securities.  White  v.  Sritish  Mm;pire,  ^e.  Asmramce 
Co.,  L.  B.,  7  Eq.  394." 
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CHAPTER  VII. 
OF  THE  PRIOEITIES  OF  INCUMBEANCERS. 

Pabt  1. — Op  Legal  Pmority,  and  heeein  of  Defective 
Assurances  and  the  Doctrine  op  Tacking. 

Part  2. — Op  Equitable  Priority,  and  herein  op  the 
Right  to  consolidate  several  Securities. 

Part  3. — Op  Priority  under  Securities  upon  Chattels 
Personal  and  Choses  in  Action,  and  upon 
Ships  under  the  Maritime  Law. 

Part  4. — Op  Priority  by  Statute,  and  herein  op  the 
Registry,  Shipping,  Judgment  and  Bank- 
rupt Acts, 

Part  I. 

981.  Of  Pnority  under  Defective  Assurances. 

992.  Oft^iB  affect  of  the  Legal  Estate  and  the  Tacldng  of  Securities, 

979.  The  ownership  of  the  legal  interest,  the  dates  of  the 
several  incumbrances,  and  the  existence  of  notice,  fraud,  neg- 
lect, or  misconduct,  are  the  matters  chiefly  to  be  inquired  into 
in  settling  the  priorities  and  other  rights  of  the  persons  who 
claim  interests  in  the  incumbered  property'. 

980.  It  is  an  established  general  rule,  that  he  who  has 
the  first  mortgage,  having  the  legal  estate,  shall  prevail 
before  aU  other  mortgagees  and  incumbrancers  (a).     There- 

(fl)  Bac.  Abr.  Mortg.  E.  3.    As,  in      the  rule  is  not  affected  by  the  Jndi- 
this  respect,  equity  followed  the  law,      catnre  Act,  1873,  s.  25  (11). 
M.      VOL.  II.  Q  Q 
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fore  a  puisn^  mortgagee,  without  notice  of  a  prior  mortgage, 
and  who  acquires  a  legal  title  by  getting  in  an  outstanding 
term,  may  recover  in  ejectment  against  the  first  mortgagee; 
and  if  the  owner  of  the  equitable  fee  mortgages  and  after- 
wards acquires  the  legal  estate,  and  mortgages  again  without 
notice,  the  last  mortgagee  shall  prevail  (J).  A  mortgagee, 
who  obtains  legal  priority,  shall  also  have  priority  in  equity ; 
though,  by  his  delay  in  completing  his  legal  title,  a  subsequent 
incumbrancer  has  obtained  a  quasi  legal  title;  if  the  delay 
were  not  fi:om  negligence  Or  fraud ; — as  where  (c)  a  prior  mort- 
gagee of  copyholds  took  a  conditional  surrender  which  was 
presented  by  the  homage,  but  the  inrolment  was  delayed  till 
after  the  inrolment  of  the  security  of  a  later  incumbrancer,  who- 
was  without  notice,  and  there  was  no  custom  limiting  the  time 
for  presentiag  the  surrender ;  the  first  mortgagee  being  found 
by  a  court  of  law  to  have  legal  priority,  it  was  held  that  equity 
would  follow  the  law. 

Of  Priority  under  Defective  Assurances. 
981,  If  a  mortgage,  valid  in  equity,  be  defective  as  to  its 
intended  legal  operation, — as  a  feoffinent  for  want  of  livery,  or 
a  surrender  of  copyholds  for  want  of  presentment,  equity  wiU 
make  good  the  defect  against  the  mortgagor ;  and  will  give  the 
mortgagee  priority  as  against  those  who  stand  in  the  place  of, 
and  take  subject  to,  the  same  equities  as  the  mortgagor.  It 
has  therefore  supplied  the  want  of  presentment  of  a  surrender 
of  copyholds,  not  made  withiu  the  time  limited  by  custom  and 
statute,  as  against  the  assignees  of  the  bankrupt  mortgagor  {dt). 
And  so  as  against  persons  [claiming  imder  the  heir  (who  is 
liable,  in  conscience,  to  make  good  the  defective  security), 
and  who  have  not  originally  lent  their  money  on  the  secm'ity 
of  the  land,  as  bond, creditors  of  the  ancestor  to  whom  the  heir 
has  confessed  judgments,  equity  will  make  good  an  imperfect 
security  (e).     But  no  relief  will  be  given  to  a  prior  mortgagee 

(J)  Goodtitle  v.  Morgan,  1  T.  R.  {d)  Taylor    v.   Wheeler,    2   Vern. 

755  J  Eight  d.  JefBerys  v.  Bncknall,  665_ 

2  B.  &  Ad.  278.  (c)  Burgh  «.  Francis,  1  Eq.  Ca.  Abr. 

(a)  Horlock  v.  Priestly,  2  Sim,  75.  320;  Bac.  Abr.  Mort.E.3.    But  where 


BY  TENANTS  IN  TAIL.  595 

or  judgment  creditor,  where  the  subsequent  security  is  a  mort- 
gage duly  executed  without  notice  of  the  other,  for  the  latter 
mortgagee  has  then  as  good  an  equity  as  the  earlier  one,  and 
a  better  than  a  judgment  creditor,  as  having  lent  his  money 
on  the  land ;  and  has  a  legal  title  also,  not  to  be  overturned 
in  equity  by  a  defective  security  incapable  of  prevailing  at 
law  (/). 

So  where  copyhold  lands,  subject  to  a  covenant  to  surrender, 
made  for  valuable  consideration,  were  afterwards  surrendered 
to  a  mortgagee  without  notice  of  the  former  covenant,  the 
surrenderee  was  not  postponed  {g) ;  for  he  had  a  legal  title, 
and  equal  equity  as  having  lent  his  money  on  the  land. 

982.  And  where  all  the  interests  are  equitable  and  the  first 
defective,  no  help  will  be  given  against  the  latter  incumbrance. 
Therefore,  where  a  recognizance,  the  time  for  the  inrolment 
of  which  had  elapsed,  had  been  inrolled  by  special  order,  which 
gave  it  effect  from  its  date ;  preference  was  given  (Ji)  to  a 
judgment  creditor  after  the  date,  but  before  the  inrolment  of 
the  recognizance :  in  regard  that  the  estate  being  subject  to  a 
legal  mortgage,  it  could  be  reached  by  neither  security  without 
the  aid  of  equity  (i).  And  in  another  case  (A)  it  was  said,  that 
the  court  always  gave  leave  to  inrol  a  recognizance  after  the 
proper  time,  with  caution,  so  as  not  to  prejudice  any  intervening 
purchaser  (60S). 

983.  If  the  mortgagor's  title  be  altogether  defective,  and  he 
afterwards  acquire  a  good  title,  the  new  title  may  be  applied  to 
make  good  the  defective  conveyance  {l). 

a  person  sold  as  heir-at-law,  not  being  {g)  Oxwick   v.   Plumer,   id. ;    and 

so,  and  afterwards  the  estate  descended  mentioned  2  Vem.  636. 

on  him,  and  he  died,  not  haying  con-  (/t)  Fothergill  v.  Kendrick,  2  Vem. 

firmed  the  title,  Eyre,  C.  B.,  thought  234;  and  see  1  Atk.  191. 

that,  though  the  conreyance  could  have  (i)  For  which   the  maxim  Actus 

been  made  good  against  him,  the  equity  ctWicB  nemini  faoit  injwriam  might 

was  personal,  and  could  not  he  enforced  haye  been  relied  upon, 

against  the  heir.     But  the  bill  was  (/j)  Bothomley  v.  Fairfax,  2  Vem. 

dismissed  on  other  grounds.    (Morse  r.  750 ;  IP.  Wms.  334. 

Faulkner,  1  Anst.  11.)             .  Q)  Smith  v.  Baker,  1  Y.  &  C.  C.  C. 

(/)  Bac.  Abr.  Mortg.  E.  3.  223;  Taylor  v.  Debar,  1  Ch.  Ca,  274; 

QQ2 
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The  mortgagor's  covenant  for  further  assurance  does  not 
oblige  him  to  release  his  equity  of  redemption,  but  only  tq 
make  such  assurance  as  will  support  the  mortgage  (m). 

984.  Where  all  the  actual  interests  of  the  conveying  parties 
have  clearly  passed  by  the  deed,  the  security  -will  be  supported, 
though  the  nature  of  the  parties'  interests  was  misunderstood. 
Thus,  where  there  was  a  mortgage  under  the  Fines  and  Re- 
coveries Act,  by  persons  supposing  themselves  to  be  tenant  for 
life  and  tenant  in  taU,  the  deed  being  sufficient  to  pass  all  their 
interests,  and  effectual  to  bar  estates  tail,  the  heir  of  the  sup- 
posed tenant  for  life  was  not  allowed  (n)  to  set  up  a  title,  on 
the  ground  that  his  ancestor,  bejng  in  fact  tenant  in  tail,  the 
deed  had  miscarried, 

985.  Defective  assurances  by  tenants  in  tail  have  been  the 
subject  of  modern  legislation;  prior  to  which,  however,  if  a 
tenant  in  tail,  either  in  .possession  or  remainder  (o),  had  made 
a  disposition  or  created  an  estate  voidable  by  the  issue  (p) ; 
yet,  if  he  afterwards  levied  a  fine,  or  suffered  a  recovery,  though 
to  a  subsequent  mortgagee  or  purchaser,  or  for  a  different 
purpose,  the  first  operation  of  the  fine  or  recovery  was  to  give 
effect  to  the  antecedent  act,  even  against  the  subsequent  decla- 
ration of  the  tenant  in  tail;  the  fine  worked  a  confirmation, 
whether  the  prior  instrument  were  a  legal  conveyance  or  an 
equitable  charge  (y).  But  not,  it  is  said(7'),  where,  the  prior 
charge  being  equitable,  a  legal  interest  was  afterwards  conveyed 
to  the  subsequent  purchaser  or  mortgagee  without  notice  of  the 
prior  charge. 

986.  And  so  now  by  statute  (s),  where  a  voidable  estate 

2  id.  212;  Seaboui-ne  v.  Powell,  2  Vera.  (q)  Hunt  v.  Gateler,  Poph.  6;  S.  C. 

11;  see  per  Lord  Cranworth,  C' Smith  nom.  Capel's  case,  1  Co.  151;  Tourle 

V.  Osborne,  6  H.  L.  C.  390.  v.  Baud,  2  Bro.  C.  C.  652 ;  Tyrrell  r. 

(m)  Atkins  v.  Uton,  1  Ld.  Eaym.,  Mead,  supra;  Lloyd  v.  Lloyd,  4  Drn. 

36;  Comb.  318.  &  War.  354;  Beck  v.  Walsh,  1  Wils. 

(»)  Evans  v.  Jones,  Kay,  29,  276. 

(o)  ]?reem.  310.  (r)  Powell,  Mort.  165-6. 

(p)  Machell  v.  Clarke,  2  Eaym.  778;  (s)  3  &  4  Will  4,  c.  74,  s.  38. 
Tyrrell  v.  Mead,  3  Burr.  1705. 
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is  created  by  a  tenant  in  tail  of  lands  under  a  settlement,  in 
favour  of  a  purchaser  for  valuable  consideration,  a  subsequent 
disposition  by  the  tenant  in  tail  of  the  same  lands  (except  by 
certain  leases,  s.  41),  whatever  its  object,  and  whatever  the 
extent  of  the  estate  intended  to  be  created,  will,  if  made  with 
the  consent  of  the  protector  of  the  settlement,  where  there  is 
one,  Confirm  the  voidable  estate  to  its  fuU  extent ;  but  if  the 
protector  do  not  consent,  the  voidable  estate  will  be  confirmed 
only  so  far  as  the  tenant  in  tail  could  confirm  it  without  the 
protector's  consent.  In  either  case,  the  voidable  estate  will 
not  be  confirmed  as  against  the  person  who  takes  under  the 
subsequent  disposition,  or  those  claiming  under  him,  where  he 
is  a  purchaser  for  valuable  consideration  without  express  notice 
of  the  voidable  estate. 

987.  And  in  case  of  the  bankruptcy  of  the  tenant  in  tail,  it 
is  provided  (if),  that  a  voidable  estate  created  in  favour  of  a 
purchaser  for  valuable  consideration,  by  an  actual  tenant  in 
tail,  or  by  a  tenant  in  tail  entitled  to  a  base  fee,  who  shall 
afterwards  become  bankrupt,  shall  be  confirmed  by  the  sub- 
sequent disposition  of  the  trustee  to  its  full  extent,  as  against 
all  persons  except  those  whose  rights  are  saved  by  the  act, 
if  there  shall  be  no  protector,'  or  being  one,  if  he  shall 
Consent  to  the  disposition ;  and  whether  the  trustee  may 
have  made  a  previous  statutory  disposition  or  not,  or  whether 
a  prior  sale  or  conveyance  shall  have  been  made  or  not, 
under  prior  or  subsequent  bankrupt  acts ;  but  to  the  extent 
only  to  which  the  actual  tenant  in  tail  before  his  bankruptcy 
could  have  confirmed  the  voidable  estate,  without  the  consent 
of  the  protector,  where  (in  the  case  of  an  actual  tenant  in  tail)- 
there  shall  be  a  non-consenting  protector ;  and  the  voidable 
estate  shall  also  be  confirmed  to  its  fuU  extent,  against  aU 
persons  except  those  whose  rights  are  saved  by  the  act,  where 
at  any  time  after  the  trustee's  disposition,  whilst  only  a  base 
fee  shall  be  subsisting,  there  shall  cease  to  be  a  non-consenting 
protector. 

(«)  3  &  i  Win.  i,  b.  U,  s.  62  i  Bankruptcy  Act,  1869,  s.  25  (4), 
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And  in  all  these  eases  also,  the  voidable  estate  shall  not  be 
confirmedas  against  the  person  who  takes  under  the  subsequent 
disposition  of  the  trustee,  or  those  claiming  under  him,  where 
he  is  a  purchaser  for  valuable  consideration  -without  express 
notice  of  the  voidable  estate. 

988.  The  acts  of  the  bankrupt  tenant  in  tail  are  void  as 
against  the  disposition  of  the  bankruptcy  trustee,  where  they 
would  have  been  void  against  the  creditors  if  the  bankrupt  had 
been  seised  in  fee :  but  the  bankrupt's  powers  of  disposition 
remain  in  him,  subject  only  to  the  powers  of  the  trustee  and 
the  rights  of  aU~  persons  claiming  under  him.  And  the 
trustee's  disposition  of  the  lands  of  a  bankrupt,  being  actual 
tenant  in  tail,  or  tenant  in  tail  entitled  to  a  base  fee,  will  be  as 
valid  and  effectual  when  the  bankrupt  is  dead,  as  when  he  is 
living  at  the  time  of  the  disposition,  in  case  at  the  time  of  his 
death  there  shall  be  no  protector  of  the  estate  tail  or  base  fee, 
or  in  case  (where  the  bankrupt  was  actual  tenant  in  tail)  there 
shall  be  issue  inheritable,  and  no  protector  or  a  consenting  or 
non-consenting  protector ;  or  in  case  (where  the  bankrupt  was 
tenant  in  tail  entitled  to  a  base  fee)  there  shall  be  issue,  who,  if 
the  base  fee  had  not  been  created,  would  have  been  actual 
tenant  in  tail,  and  either  no  protector  or  a  consenting  protector 
of  the  settlement  (u).  The  court  has  refused,  in  a  suit  for 
specific  performance  of  a  covenant  for  further  assurance,  to 
compel  the  bankrupt  to  exercise  the  power  of  disposition 
reserved  to  him  by  s.  64,  by  enlarging  the  estate  conveyed 
by  the  mortgage,  and  so' barring  the  estate  of  other  persons 
than  the  grantor,  where  there  was  no  special  contract  to  do 
so  («). 

989.  If  a  judgment  debtor  become  tenant  in  possession,  he 
may  be  ordered,  in  a  suit  to  realize  the  charge,  to  give  full 
effect  to  it  by  executing  a  disentailing  deed  (y). 

(«)  3  &  4  Will,  i,  c.  74,  ss.  63,  64,  (ce)  Davis   v.  TollemachB,    2  jm.j 

65,  incorporated  into  the  Bankruptcy      N.  S.  1181. 

Act,  1869,  s.  25  (4).  (y)  Lewis  v.  Dunoombe,  20  Bear. 

398. 
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990.  Equity  formerly  gave  no  help  to  contracts  for  the 
transfer  of  ships,  or  any  interests  therein,  where  the  contracts 
were  not  made  in  compliance  with  the  statuses  which  regulated 
such  transfers.  But  subject  to  the  provisions  of  the  Merchant 
Shipping  Amendment  Act,  1862,  equities  may  now  be  enforced 
against  owners  and  mortgagees  of  ships  as  in  respect  of  any 
other  personal  estate  (72). 

991.  Questions  as  to  the  rights  of  persons  under  defective 
conveyances  may  be  settled  in  suits  between  mortgagors  and 
mortgagees,  in  which  the  mortgagee  has  a  right  to  bring  before 
the  court  aU  who  claim  interests  in  the  estate  (z). 

Of  the  Effect  of  the  Legal  Estate,  and  the  Tacking  of 
Securities. 

993.  The  Vendor  and  Purchaser  Act,  1874,  c.  78,  s.  7, 
provided  that  no  priority  or  protection  should  be  given  or 
allowed  to  any  estate,  right  or  interest  in  land  by  reason  of 
such  estate,  right  or  interest  being  protected  by  or  tacked  to 
any  legal  or  other  estate  or  interest  in  such  land  ;  although  the 
person  claiming  such  priority  or  protection  should  claim  as  a 
purchaser  for  valuable  consideration  and  without  notice.  Pro- 
vided that  the  section  should  not  take  away  from  any  estate, 
right,  title  or  interest,  any  priority  or  protection  which  but  for 
the  section  would  have  been  given  or  allowed  thereto  as  against 
any  estate  or  interest  existing  before  the  commencement  of  the 
act  («). 

The  enactment  which  made  this  important  alteration  in  the 
law  has  however  b6en  repealed  by  the  Land  Transfer  Act, 
1875,  as  from  the  date  at  which  it  came  into  operation,  except 
as  to  any  thing  duly  done  thereunder  before  the  commencement 
of  the  act  (5). 

993.  The  iafluence  of  the  legal  estate  not  only  gives  prio- 
rity to  the  security  to  which  it  is  joined;   but,  by  a  doctrine 

(i)  Evans  ii.  Jones,  Kay,  29.  '  (i)  38  &  39  Vict.  c.  87,  s.  129. 

(o)  37  &  38  Vict.  c.  78,  s.  7. 
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adopted  by  courts  of  equity,  both  in  England  and  Ireland  (c), 
a  prior  legal  mortgagee,  by  annexing  to  his  original  security 
another  which  he  holds  for  a  subsequent  debt,  or  an  incum- 
brancer subsequent  to  the  second,  by  getting  in.  a  prior  legal 
security,  may,  under  certain  circumstances,  postpone  the  rights 
of  mesne  incumbrancers,  until  satisfaction  of  both  the  securities 
which  have  been  thus  united. 

This  doctrine,  called  tacking,  is  applicable  both  to  real  and 
personal  estate.  It  seems  to  be  altogether  contrary  to  any 
principle  of  equity,  the  essence  of  which  is  equality ;  and  it  is  in 
fact  only  founded  upon  the  preference  which  in  this  coimtry  is 
shown  to  legal  titles.  The  principle  (d)  of  it  is  that  where 
there  is  a  legal  title  and  equity  in  one  man,  he  shall  not  be  hurt 
by  reason  of  a  mere  prior  equity  in  another ;  and  its  effect  is 
merely  to  change  the  order  of  priority,  and  not  to  alter  the 
mode  of  discharging  the  securities  by  combining  the  debts,  and 
paying  the  interest  on  both  in  the  first  instance,  instead  of  the 
Interest  and  principal  of  each  in  succession  (e). 

994.  We  proceed  to  consider  the  qualifications  necessary 
for  the  creditor  who  proposes  to  tack,  and  the  circumstances 
under  which  he  may  do  so;  the  nature  of  the  debts  which 
are  subject  to  this  right,  and  against  what  persons  it  may  be 
enforced, 

I.  The  right  to  tack,  as  well  as  the  right  of  legal  priority 
generally,  (to  which  the  following  remarks  as  to  the  possession 
of  the  legal  estate  are  also  applicable,)  depends  in  the  first 
place, upon  the  possession, of,  or  dominion  over,  a  prior  legal 
Interest,  to  which  the  inferior  securlty.may  be  joined. 

A  creditor  cannot,  tack,  if  there  be  a  prior  legal  mortgage, 
or  a  legal  estate .(/),  or  It  seems  a  term  of  years,  altogethet 

(c)  Tenison  v.  Sweeny,  I  J.  &  L.  v.  Hamaon,  2  Kay  &  3.  86. 

710;  subject,  however,  to  the  effect  o£  (c)  Dnnsany  v.  Latonche,  1  Sch.  & 

the  Irish  Begistry  Act  (69, 1066)'  Lef.  163 ;    Montgomery  v.  Donohoo, 

{d)  See  March  v.  Lee,  1  Ch.  Ca.  162;  6  Ir.  Ch.  R.  495;  6  id.  168. 

Morret  v.  Paske,  2- Atk.  52;  Wortley  (/)  Brace  v.  Duchess  of  Marlbo- 

v.  Birkhead,  2  Ves.  571.    Belchier  v.  rough,  2  P.  Wras.  490. 
Kenforth,  5  Bro.  C.  C.  292 ;  Kooper 


NECESSARY  FOE  TACKING.  60l 

outstanding  (^),  or  attendant  upon  the  inlieritance  (A) ;  in 
which  latter  case  the  term  will  in  equity  follow  all  the  estates 
subsisting  upon  the  inheritance. 

995.  The  possession  of  the  legal  estate  may  be  effectual, 
whether  it  be  obtained  before,  or  at  the  time  of  the  pur- 
chase (i) ;  but  possession  of  it  even  at  the  latter  period  is  not 
necessary;  it  is  of  equal  force  in  the  hands  of  an  incum- 
brancer who  takes  it  upon  advancing  his  money,  or  later,  in 
pursuance  of  a  contract  at  the  time  of  the  advance  for  a  legal 
mortgage  (A) ;  and  of  one  who,  having  at  that  time  no  notice 
of  a  prior  incumbrance,  afterwards  gets  in  the  legal  estate  as 
a  protection  for  his  own  debt  (Z). 

996.  The  possession  of  the  entire  legal  estate  is  not  ne- 
cessary ;  a  partial  interest  only,  as  a  term  of  years,  or  a 
security  which  may  be  used  at  law,  as  a  judgment,  or  statute, 
being  sufficient  (m).  But  an  interest  less  than  the  whole 
legal  estate  will  be  postponed  to  one  of  earlier  date.  Thus  a 
mortgage  of  the  inheritance  (w),  subject  to  a  term,  will  be 
postponed  to  a  security  fortified  by  that  term;  and  a  later 
judgment,  or  statute,  will  give  no  protection  against  the  owner 
of  an  earlier  one.  So  a  term,  created  by  a  tenant  for  life,  to 
secure  an  incumbrance  on  his  life  estate,  wiU.  have  priority 
over  a  later  reversionary  term  limited  by  him  out  of  the 
inheritance,  thqugh  it  be  done  by  virtue  of  a  power  in  the 
will  under. which  he  claims  (o). 

(^)  Knott,  Exp.,  U  Ves.  609,  where  3  H.  &  C.  88.) 

the  claim  to  tack  was  given  up  as  (i)  Huntington «.  Greenville,  1  Venl. 

against  the  mesne  incumbrancer.  49. 

(70  Charlton  v.  Low,  3  P.  Wms.  330,  (A)  Cooke  v.  "Wilton,  7  Jnr.,  N.  S. 

i.  e.,  supposing  that  it  is  not  merged  281  j  29  Beav.  100. 

by  the  Satisfied  Terms  Act,  8   &  9  (0  "Willoughby    v.  Willoughby,    1 

Vict.  c.  liSj.  But  a  terra  which  was  T.  R.  763;  Bamett  v.  Weston,  12  Ves. 

already  attendant  might  before  that  130;  Sharpe  v.  JFoy,  L.  E.,  4  Ch.  35. 

act  be  clothed  with  a  trust  for  a  mort-  (m)  Brace  v.  Dnchess  of  Marlbo- 

gagee  or  purchaser.    (Shaw  v.  John-  rough,  2  P.  Wms.  491 ;    see  Russell 

son,  1  D.  &  S.  412;  7  Jnr.,  N.  S.  1005.  Road  Purchase-Monies,  Re,  L.  R.,  12 

See  Sugd.  R.  P.  S.  282,  nots,  ed.  2.  Eq.  78. 

And  see  Plant  v.  Taylor,  7  H.  &  N.  («)  Knott,  Exp.,  11  Ves.  609. 

211;  8  Jnr.,  N.  S,  140;  Owen  v.  Owen,  (o)  Hurst  v.  Hurst,  16  Beav.  373. 
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997.  But  the  acquisition  of  the  legal  estate  in  part  of  a 
security  will  not  protect  any  more  of  the  subsequent  incum- 
brance than  is  charged  upon  that  part  (p).  So  that  if  part  of 
an  estate  be  mortgaged  to  A.,  then  the  whole  to  B.,  and  then 
the  whole  to  C,  the  latter,  by  getting  in  A.'s  mortgage, 
shall  not  protect  more  of  his  own  debt  than  was  charged  on 
the  land  mortgaged  to  A. 

On  the  other  hand,  if  two  estates  be  mortgaged  to  A>,  then 
to  B.,  and  then  one  of  them  to  C. ;  C.  redeeming  A.,  shall 
hold  both  estates  against  B.,  till  payment  of  both  securities, 
and  is  not  confined  after  payment  on  the  purchased  security 
to  that  part  of  the  estate  comprised  in  his  original  mort- 
gage (q).  But  this  belongs  more  properly  to  a  different  prin- 
ciple of  priority  (1033). 

998.  Acfaal  possession  of  the  legal  interest  is  not  always 
necessary.  An  incumbrancer  in  whose  favour  a  declaration 
of  trust  of  the  legal  interest  has  been  made  (r),  or  who,  having 
the  best  right  to  call  for  a  transfer  of  that  interest,  has  done 
some  act  short  of  obtaining  a  transfer,  but  equivalent  to  an  act 
of  ownership  (s),  shall  have  all  the  benefit  that  he  would  have 
gained  by  an  actual  transfer.  This  has  indeed  been  expressly 
denied  to  be  law,  even  where  (t)  the  trustee  of  the  legal  estate 
covenants  to  hold  it  for  the  equitable  mortgagee;  on  the  ground, 
that  if  the  latter  has  the  best  right,  he  ought  to  avail  himself  of 
it,  and  that  if  he  neglect  to  possess  himself  of  the  legal  estate, 
another  may  do  so  if  he  can.  But  the  doctrine,  that  actual 
possession  is  not  necessary,  is  stated  by  Lord  St.  Leonards, 
and  appears  in  fact,  to  be  the  result  of  the  other  authorities. 
The  custody  of  the  deed  creating  the  term,  and  a  declaration  (m) 
of  trust  in  favour  of  the  second  incumbrancer,  without  notice  of 
the  prior  mortgagCj  will  give  him  an  advantage  over  the  fii-st, 

(p)  March  a.Lee,  1  Ch.  Ca.  162.  Wilmot  v.  Pike,  6  Hare,  22; 

(^)  BoYey  Vi  Skipwith,  1  Ch.  Ca.  (s)  Pomfret  v.  Windsor,  2  Ves.  486s 

20L  Manndrell  v.  Manndrell,  10  Ves.  271; 

,  (r)  Willoughby  v.  WiUoughby,    1  I&iott,  Exp.,  11  Ves.  618 ;  Siigd.  V; 

Ti  E.  ?63 ;  Stanhope  i).  Earl  Vemey,  &  P.  J84,  ed.- 11. 

2  Eden,  81 ;  Co.  Litt.,  Butl.,  n.,  290  b  ;  (<)  Erere  v.  Moore,  8  Price,  47S. 

Wilkes  a  Bodington,  2  Vern.  699 ;  (?«)  Stanhope  V:  Earl  Vtmey,  sUpra; 
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who  has  no  express  declaration,  or  has  only  a  covenant  to 
produce  the  deeds  respecting  the  term;  and  it  may  be 
inferred  from  an  observation  made  by  Lord  Eldon  {x),  that, 
where  no  declaration  exists,  the  taking  possession  of  the  deed 
alone,  or  making  the  trustee  a  party  to  the  instrument,  are 
acts  which  will  be  sufficient  to  give  the  benefit  of  the  legal 
estate  (1031). 

But  an  express  declaration  of  ownership  will  not  avail 
against  a  subsequent  bon&  fide  incumbrancer  without  notice 
who  has  obtained  an  actual  assignment  (3/).  Nor,  it  seems, 
will  an  incumbrancer,  who,  having  the  best  right  to  call  for, 
has  not  actually  got  in  the  legal  interest,  or  done  some  equi- 
valent act,  and  has  no  express  declaration  of  trust  in  his 
favour,  be  allowed  to  derive  any  advantage  from  his  bare 
right  (r). 

So,  if  the  puisne  incumbrancer  having  the  legal  estate,  upon 
trust  for  the  first  mortgagee  (and  under  circumstances  which 
entitle  him  to  hold  it  after  discharge  of  the  prior  incumbrance, 
for  the  security  of  his  own  as  against  the  mesne  incumbrancer), 
part  with  the  legal  interest  by  selling  the  estate  in  execution  of 
his  trust,  for  the  purpose  of  discharging  the  prior  mortgage  ; 
the  legal  title  being  no  longer  interposed,  the  court  falls  back 

(.s)  Maundrell  i\  Maundrell,  10  Ves.  plainly  says  that  the  term  must  ie  got 

271.  in.  in  some  sense;   and  then  goes  on 

(y)  Stanhope  v.  Earl  Verney,  supra.  to  say,  what  will  he   sufficient.     It 

(i)  Maundrell  v.  Maundrell,  10  Ves.  is  submitted  that  the  obserration  in 

271;  Knott,  Exp.,  11  Ves.  609.     The  Knott,  Exp.,  referred  throughout  to 

meaning  of  Lord  Eldon  in  the  latter  tlie  question,  what  a  court  of  equity 

case  is  misrepresented  by  the  reporter  was  bound  to  hold,  and  should   run 

in  the  marginal  note,  at  p.  618,  and  thus: — "It  must  be  considered  with 

not  clearly  stated  in   the  text ;  and  reference  to  the  question,  whether  the 

the  reporter  appears  to   have  misled  first  incumbrancer  has  a  better  right 

Mr.  Coote  (Mort.  410).     Lord  Eldon  to  call  for  an  assignment  of  the  legal 

is  assumed  to  have   laid  down   that  estate,  and  nliether,  from  that  circnm- 

the  prior  incumbrancer,  if   he  has  a  stance,  a  court  of  equity  is  bound  to 

better  right  to  call  for  the  legal  estate,  hold,  not  only  that  the  first  mortgage 

is,  in  equity,  in  the  same  state  as  if  shall  be  protected  as  if  it  was  the  first 

he  had  it.     But  this  does  not  agree  equitable  security,  but  that,  having  a 

with  his  next  observation,  that  before  better  right  to  call  for  the  assignment, 

deciding  that  question  in  bankruptcy,  he  is  in  equity  in  the  same  state  as 

he   must  be   satisfied   there  was   no  if  he  had  it."    By  this  reading,  the 

danger  of  errol' ;  nor  with  his  doctrine  sentence  will  be  quite  consistett  with 

in  Maundrell  t>.  Maundrell,  where  he  the  rest  of  the  jndginenti 


604 


POSSESSION  OF  SATISFIED  INTEREST. 


upon  the  equitable  principle  of  priority  of  date  (1018),  and 
deals  accordingly  with  the  surplus  monies  in  the  hands  of  the 
j9Mwne^incumbrancer  (a). 


999.  In  cases  which  are  unaffected  by  the  Satisfied  Terms 
Act  (5),  it  is  not  material,  as  regards  the  power  of  the  legal 
estate  to  confer  priority,' that  the  debt,  in  respect  of  which  the 
legal  security  was  given,  has  already  been  satisfied,  whether  it 
were  a  mortgage  of  the  fee  (c),  or  for  a  term  (d),  or  a  judg- 
ment (e),  or  statute  (/) :  it  was  even  held  that  a  legal  advan- 
tage might  be  obtained  by  ill-practice  or  actual  theft  {g),  but 
this  certainly  would  not  now  be  permitted  (A).  It  was  said  in 
an  old  case  (z),  that  the  purchase  of  satisfied  incumbrances 
might  not  be  allowed  where  a  person  was  designing  a  fraud; 
and  where,  by  fraud,  a  prior  incumbrance  was  procured  to  be 
vacated,  the  person  aggrieved  was  put  in  the  same  plight  as  it 
it  were  in  force  {k). 


(a)  Eooper  v.  Harrison,  2  Kay  &  J. 
86. 
(J)  8  &  9  Vict.  c.  112. 

(c)  Hitchcock  v.  Sedg^vick,  2  Vern. 
166;  Turner  v.  Eichmond,  id.  81;  Holt 
v.  Mill,  id.  279. 

(d)  "WiUoughby  v.  Willoughhy,  1 
T.  R.  773 ;  Maundrell  v.  Manndrell, 
10  Ves.  270;  Evans  »,Bicknell,  6  Ves. 
174,  185.  Even  against  the  Crown,  if 
a  term  in  gross  were  assigned  before 
actual  extent,  it  would  not  be  liable; 
nor  would  a  term,  limited  on  a  sale  to 
the  vendor  to  secure  part  of  the  pur- 
chase-money, be  liable  under  an  extent 
to  the  vendee,  where  before  payment  of 
the  pm-chase-money  he  sold  to  a  pur- 
chaser, who  paid  the  debt,  and  had  the 
term  assigned  to  a  trustee  to  attend  the 
inheritance;  for  the  term  was  never  in 
the  Crown  debtor.  (Nicholls  v.  How, 
2  Vern.  389;  Fleetwood's  case,  8  Eep. 
171  a;  King  v.  Lamb,  13  Pr.  649.) 
But  a  term  attendant  on  the  inherit- 
ance would  be  bound  by  the  extent, 
even  in  the  hands  of  a  iond  fide  pur- 
chaser withotit  notice.  (NichoUs  i: 
How,  supra.) 


(e)  Edmunds  v.  Povey,  1  Vern.  187. 

(/)  Stanton  v.  Sadler,  2  Vern.  30. 

(g)  Sir  John  Fagg's  case,  Eq.  Ca. 
Abr.  354,  pi.  1;  1  Ch.  Ca.  68;  Bumel 
V.  Ellis;  and  Harcourt  r.  Knowel,  cit. 
2  Vern.  159. 

(A)  Carter  i:  Carter,  3  K.  &  J.  617; 
4  Jur.,  N.  S.  63. 

(i)  Edmunds  v.  Povey,  supra. 

(/))  Huntington  v.  Greenville,  1  Vern. 
49.  "A  man  who  comes  in  upon  valu- 
able consideration  cannot  strengthen 
his  title  by  purchasing  in  the  title  of  a 
stranger  by  fraud."  (  Gili.  Zex  Frat. 
248.)  "  It  sufficeth  not  in  the  law,  ne 
yet  in  conscience  as  me  seemeth,  that  a 
man  hath  right  to  that  that  he  sueth 
for,  but  that  also  he  sue  by  a  just 
means,  and  that  he  hath  both  good 
right  and  also  a  good,  and  a  true  con- 
venience to  come  to  his  right."  (^Doct. 
4'  Stud.  144.)  So  where  a  person 
whose  property  was  pledged,  and  the 
money  misappropriated  by  another, 
pVomised  to  pay  a  certain  sran  for 
redeeming  it;  and  afterwards  by  a 
trick  repossessed  himself  of  the  pro- 
perty; he  was  not  allowed  to  hold  it 
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1000.  A  conveyance  of  the  legal  estate  by  the  mortgagor 
will,  however,  give  priority  to  the  assignee  for  value,  though  it 
was  fraudulent  in  the  mortgagor  to  assign  it,  or  though  it  was 
obtained  from  him  by  fraud,  provided  the.  assignee  had  no  notice 
of  the  fraud  (Z) ;  the  protection  has  been  extended  to  a  person  in 
possession  under  a  false  title  depending  upon  a  forged  will,  but 
without  notice  of  the  forgery  (m) ;  and  the  same  rule  enables  a 
mortgagee  to  tack  a  further  advance  made  without  notice  to  a 
person  in  possession  of  the  mortgaged  estate,  and  falsely  claim' 
ing  to  be  owner  of  the  equity  of  redemption  (w). 

1001.  A  purchaser  without  notice  who  has  the  legal  estate 
is  protected,  though  he  who  conveyed  it  to  him  was  affected  by 
notice  (1022).  And  vice  versa,  if  an  incumbrancer  without 
notice  assign  to  one  who  has  notice,  the  assignee,  provided  he 
be  a  transferee  of  the  veiy  same  interest  which  was  held  by  the 
person  under  whom  he  claims  (o),  may  protect  himself;  and  the 
reason  given  by  Lord  Hardwicke  is,  that  it  is  to  prevent  the 
stagnation  of  property  (/>).  Therefore,  if  a  third  mortgagee 
advance  his  money  upon  a  transfer  of  the  first  mortgage, 
without  notice  of  the  second,  he  shall  have  priority  over  the 
second,  though  the  latter  upon  taking  his  security  gave  notice 
to  the  first  (g).  The  rule  holds,  although  the  conveying  party 
has  notice  of  an  actual  trust,  where  he  is  an  unsatisfied  mort- 
gagee, who  lent  his  own  money  vnthout  notice  of  the.  trust ;  so 
that  where  one,  who  had  covenanted  to  convey  upon  trust,  made 
three  successive  mortgages  without  notice ;  the  first  mortgagee, 
who  had  priority  by  virtue  of  the  legal  estate,  was  able,  by  con- 
veying to  the  third  mortgagee,  to  give  him  preference  before  the 
trust  (r). 

against  the  pledgee  without  payment.  (^)  Mertins  v.  JoUiffe,  Ambl.  313; 

(Mocatta   v.   Murgatroyd,   24   Beav.  Sweet  v.  Southcote,  2  Bro.  C.  C.  66; 

585.)  Lowther  v.  Carlton,  2  Atk.  139 ;  Fer- 

(Z)  Lloyd  V.  Attwood,  3  De  G.  &  J.  rars  r.  Cherry,  2  Vern.  383 ;  M'Queen 

614;  5  Jur.,  N.  S.  1323.  v.  Farquhar,  II  Ves.  467;  see  4  De  G., 

(m)  Jones  v.  Powles,  3  M.  &  K.  581.  M.  &  G.  503.    See  Harrison  v.  Forth, 

See  Robinson  v.  Briggs,  1  Sm.  &  G.  Pre.  Ch.  51. 

188.  (l)  Peacock  v.  Bnrt,  Coote,  Morfc. 

(n)  Young  v.  Young,  L.  R.,  3  Eq,  569;  4  L.  J.,  N.  S.,  Ch.  33. 

SOI.  0")  Bates  v.  Johnson,  Joh.  304;  5 

((>)  Brandling  r.  Ord,  1  Atk.  571,  Jur.,  N.  S.  842,    See  Spencer  v.  Pear- 
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1002.  A  purchaser  for  valuable  consideration  is  protected 
by  a  legal  right,  obtained  without  notice  and  on  the  occasion  of 
his  purchase  ;  though  the  conveyance  was  made  by  a  trustee  in 
fraud  of  his  trust  (s).  But  not  if  he  had  notice,  though  the 
notice  were  only  constructive  '{t). 

And  inasmuch  as  he  who  takes  an  assignment  from  a  trustee 
with  notice  of  the  trust,  becomes  himself  a  trustee  (w),  a  subse- 
quent equitable  incumbrancer  without  original  notice,  will  not 
be  allowed  any  benefit  by  getting  in  a  legal  estate  from  a  mort- 
gagor, whom  (actually  or  constructively)  he  knows  to  be  a 
trustee,  holding  the  legal  estate  for  the  protection  of  a  prior 
equitable  mortgagee  (v).  So  the  holder  of  debentures  upon 
the  property  of  a  corporation,  under  an  act  of  parliament  which 
placed  all  debenture  holders  on  an  equal  footing,  was  not  allowed 
to  gain  priority  in  respect  of  a  debenture  debt  by  means  of  a 
mortgage  on  other  property  of  the  corporation  (x). 

And  in  the  converse  case  where  the  trustee  knows  that  he  is 
a  trustee,  but  the  equitable  incumbrancer  does  not,  the  former 
can  give  no  advantage  against  his  cestui  que  trust  by  assigmng 
a  legal  interest  without  receiving  value  (y). 

"Where  the  mortgagee  acquired  the  legal  estate  by  a  convey- 
ance, executed  imder  a  mistake  as  to  the  ownership  of  the  pro- 
perty, it  was  held  that  he  should  have  no  benefit  against  trusts 
disclosed  on  the  face  of  the  instrument  which  constituted  his 
title  to  the  legal  estate  (z), 

SOD,  24  Beav.  266.    Bat  in  a  suit  for  Ba.  &  Be.  133;  Sharpies  v.  Adams,  32 

specific  performance,  such  a  title  de-  Beav.  213;  but  see  obserrations  of  Sir 

pending  upon  the  want  of  notice  of  the  G.  Jessel,  M.  R.,  in  Maxfield  v.  Bm-- 

vendor  under  such  circumstances,  will  ton,  supra. 

not  be  forced  on  the  purchaser  (Freer         (as)  De  Winton  v.  Mayor  of  Brecon 

V.  Hesse,  4  De  G.,  M.  &  G.  503.)  26  Beav.  533.  ' 

(«)  Pilcher  v.  Rawlins,  L.  R.,  7  Ch.  (y)  Mumford  v.  Stohwasser,  L.  R., 

259-  18  Eq.  556,  per  Sir  G.  Jessel,  M.  R. 

(<)  Maxfleld  v.  Barton,  L.  R.,  17         (a)  Carter  «.  Carter,  3  K.  &  J.  617; 

Eq-  15.  4  Jur.,  N.  S.  63;  not  approved  of  by 

(u)  Saunders  v.  Dehew,  2  Vern.  271 ;  James  and  MelUsh,  L.  J  J.,  iu  Piicher 

Mumford  i:  Stohwasser,  L.  R.,  18  Eq.  v.  Rawlins,  L.  R.,  7  Ch.  259.    See 

556.  observations  in  Prosser  v.  Rice,  to  the 

(v)  Allen  V.  Knight,  5  Hare,  272.  effect  that  the  getting  in  of  a  legal 

See  Willoughby  i'.Willonghby,  1  T.  R.  interest  from  a  bare  trustee,  gives  no 

773;  and  see  Blennerhasset  v.  Day,  2  advantage.    (28  Beav.  74.) 
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1003.  II.  It  is  essential  to  the  right  to  tack,  that  the  debt 
was  either  originally  contracted  on  the  credit  of  the  estate, 
or,  if  at  first  it  were  a  simple  contract  debt,  or  only  a  lien 
upon'  the  mortgaged  property,  that  a  specific  security  were 
taken  for  it  before  the  title  of  the  subsequent  incumbrancers 
accrued  (a). 

The  whole  doctrine  of  tacking  being  a  great  severity  upon 
the  mesne  incumbrancer,  who  may  have  lent  his  money  on  a 
sufficient  security,  and  is  yet  liable  to  be  defeated  by  a  matter 
inter  alios  acta,  this  rule  is  strictly  followed  (J). 

The  consequences  of  it  are,  that  a  legal  mortgagee  may 
tack  a  further  charge  (c),  or  a  subsequent  judgment,  or  statute 
debt  {d),  to  his  mortgage  against  a  mesne  incumbrancer.  And 
an  equitable  mortgagee  may  protect  his  security  by  getting 
in  a  prior  legal  incumbrance  (e).  But  it  seems,  ishat  in  the 
present  state  of  the  law,  the  purchase  of  a  prior  judgment 
win  not  help  him. 

Where  a  statute,  recognizance  or  judgment  is  taken  in  by 
a  mortgagee  to  defend  a  subsequent  incumbrance,  the  pur- 
chaser wUl  not  be  further  or  longer  protected  by  it  than  till 
he  has  received  so  much  as  will  satisfy  that  security  (/). 
Now,  the  account  at  law  on  a  judgment  was  for  no  more  than 
the  extended,  which  was  always  much  below  the  real,  value 
of  the  estate  (ff);  in  equity  the  account  was  of  the  amount 
really  received ;  but,  if  the  judgment  were  in  the  possession 
of  a  mortgagee,  he  was  compelled  to  account  only  according 
to  the  extended  value,  unless  he  had  received  enough  to  satisfy 
his  mortgage  also  (A).  The  possession,  therefore,  of  the  judg- 
ment gave  him  tlie  advantage  of  accounting  upon  the  extended 
value  only;  but  the  judgment  creditor  being  now  subject  to 

(a)  Brace  11.  Dnchess  of   Marlbo-  Jackson  v.  Langford  (Anon.),  2  Ves. 

rough,  2  P.  W.  491;  Knott,  Exp.,  11  662;  Brace  I!.  Duchess  of  Marlborough, 

Ves.  609;  Laoey  v.  Ingle,  2  Ph.  413.  supra. 

(J)  Brace   v.  Duchess  of   Marlbo-  («)  Goddard  v.  Complin,  1  Ch,  Ca. 

rough,  supra.      ,  119. 

(0)  Bedford  v.  Backhouse,  Kelynge,  (/)  1  Vem.  62. 

5;  Williams  v.  Owen,  13  Sim.  597;  Ig)  2  Ves.  590. 

Lloyd  e.  Attwood,  3  De  G.  &  J.  614;  (/t)  3  Atk.  617  ;   Pow.  Mort.  518, 

5  Jnr.,  N.  S.  1323.  619. 

(<0  Shepherd  v.  Titley,  2  Atk.  348; 
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Buch  account  (z)  in  the  court  out  of  which  the  execution  is 
sued,  as  a  tenant  by  elegit  is  subject  to  in  equity,  it  is  observed, 
by  Mr,  Coote  {h),  that  under  the  new  law  a  subsequent  incum- 
brancer will  no  longer  gain  this  advantage  by  buying  in  a  prior 
judgment  debt. 

On  the  other  hand,  a  creditor  by  statute  or  judgment  before 
the  statute  1  &  2  Vict.  c.  110,  could  not  tack  by  getting  in  a 
legal  security  (Z) ;  for  he  did  not  trust  to  the  credit  of  the 
land,  nor  could  he,  like  a  subsequent  mortgagee,  be  deceived 
by  the  mortgagor's  concealment  of  a  prior  incumbrance. 

1004.  There  have,  however,  been  decisions,  which,  if  they 
be  of  sufficient  authority,  establish  an  exception  to  each  branch 
of  the  above  rule.  It  was  held  (jw),  that  a  mortgagee  might 
not  tack  a>  subsequent  judgment  against  a  mesne  mortgagee, 
or  assignee  of  the  equity  of  redemption,  if  he  had  bought 
in  without  the  consent  of  the  mortgagor ;  because  this,  it  was 
said,  was  only  to  load  the  estate  where  the  mortgagee  had  no 
prospect  of  bettering  his  own  security.  The  decision  appears 
to  be  of  doubtfiil  authority.  The  judgment  was  equally  a 
burthen  upon  the  estate,  whether  it  were  a  security  for  money 
advanced  by  the  prior  mortgagee  or  by  a  third  person.  If 
the  debt  had  been  originally  the  third  mortgagee's,  he  might, 
have  tacked  it  against  the  mesne  incumbrancer.  Why  not,, 
then,  when  it  was  purchased?  The  mortga,gor  had  a.  right 
to  charge '  the  equity  of  redemption.  Why  should  the  mesne 
incumbrancer  be  in  a  better  position  by  means  of  an  indirect 
charge  to  A.,  through  the  medium  of  B.,  than  by  a  direct 
judgment  to  A.? 

In  the  other  case  referred  to  {n\  the  prior  incumbrancer 
had  first  a  judgment  debt  and  then  a  mortgage,  but  between 
his  two  securities  there  was  another  judgment  debt.  Under 
the  strict  terms  of  the  rule,  the  prior  incumbrancer  could  not 
have  tacked,  because  he  did  not  originally  advance  his  money 

(i)  1  &  2  Vict.  c.  110,  s.  11.  609. 

(/()  Coote,  Mort.  406,  ed.  3.  (m)  Breerton  v.  Jones,  1  Eq.  Ca. 

(Z)  Brace  v.  Duchess  of  Marlborough,  Abr.  825. 

3  P.  W.  491;  Breerton  v.  Jones,  1  Eq.  (ji)  Smithson  v,  Thompson,  1  Atk. 

Ca.  Abr.  325;  Knott,  Exp.,  11  Ves.  620.' 
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on  the  credit  of  the  estate ;  he  had  a  mere  Hen.  But  it  was 
held,  that  if  he  had  no  notice  of  the  second  judgment  when  he 
took  his  mortgage,  the  mesne  judgment  creditor  should  not 
have  a  sale  without  paying  off  both  the  mortgagee's  securities, 
principal  and  interest;  for  otherwise  a  mortgagee  would  be 
in  a  worse  position,  with  a  prior  incumbrance  in  his  favour, 
than  a  mortgagee  without  notice  of  a  prior  judgment.  And 
the  case  was  distinguished  from  the  purchase  by  a  subsequent 
judgment  creditor  (o)  of  a  prior  mortgage. 

1005.  Under  the  present  law,  it  seems  possible  that  tacking 
may  be  effected  by  a  creditor  who  has  originally  lent  his  money 
on  the  security  of  a  judgment,  without  resorting  to  the  principle 
of  the  decision  in  Smithson  v.  Thompson,  and  yet  in  conformity 
with  the  rule  under  consideration. 

The  sole^  reason  why  the  judgment  creditor  could  not  tack 
before  the  |tatute  1  &  2  Vict.  c.  110,  seems  to  be,  that  he  had 
not  lent  hfe  money  on  the  credit  of  the  estate.  He  had  no 
specific  lien  (jo).  Now  the  act  in  question  expressly  gives  (y) 
the  judgment  creditor  the  same  remedies  in  equity,  against 
the  hereditaments  charged  by  virtue  of  the  act,  as  he  would 
be  entitled  to  in  case  the  person  against  whom  judgment  is 
entered  up  had  power  to  charge,  and  had  by  writing  agreed 
to  charge,  the  same  hereditaments  with  the  judgment  debt 
and  interest.  A  judgment  creditor  is  therefore  now  a  person 
having  a  charge  on  the  estate,  as  if  by  contract,  instead  of, 
as  heretofore,  by  force  of  a  proceeding  in  invitum  ;  from  the 
time  of  the  return  to  the  writ  of  execution  (r)  (156)  he  has  a 
specific  charge  upon  the  estate,  and  the  character  of  an  equit- 
able mortgagee  (s).  If,  therefore,  before  the  act  that  equity 
only  was  wanting  which  would  arise  from  having  trusted  to  the 
credit  of  the  estate,  the  act  seems  to  have  supplied  this  defect. 
It  is  not  material  whether  the  judgment  creditor  at  first  lent 

(o)  Churchill  v.  Grove,  1  Ch.  Ca.  (?)  Sect.  IS. 

33^  36.  (r)  Gnest  v.  Cowbridge  Eailway  Co., 

{p)  Brace  v.  Duchess  of   Marlbo-  L.  K.,  6  Eq.  619. 

rough,  2  P.  W.  491;  Jackson  v.  Lang-  (s)  Per  Turner,  L.  J.,  17  Jur.  981. 
ford  (Anon.),  2  Yes.  662. 

M.     VOL.  II.  B  B 
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his  money  on  the  judgment,  or  took  it  to  secure  an  existing 
debt ;  for  a  simple  contract  bond  or  judgment  creditor,  who 
takes  a  mortgage  to  secure  his  original  debt,  being  entitled  to 
tack,  as  much  as  a  mortgage  creditor,  from  the  beginning  (t), 
it  seems  to  follow,  that  if  a  judgment  creditor  may  tack  as 
above  suggested,  it  will  make  no  difference  how  the  judgment 
was  taken. 

But  this  principle  would  not,  it  seems,  apply  as  well  to  the 
subsequent,  as  to  the  prior  judgment  creditor ;  for  the  former 
takes  by  his  judgment  only  what  the  debtor  has  to  give  him, 
that  is,  he  takes  subject  to  prior  equities  (1083). 

It  may,  however,  be  considered,  that  the  doctrine  of  tacking 
is  not  to  be  extended,  on  the  strength  of  an  accident  of 
legislation. 

The  rule  in  question  has  been  held  to  enable  the  hplder 
of  notes,  expressed  as  receipts  for  a  sum  of  money  from  the 
creditor,  "to  be  secured  by  mortgage  upon  my  S.  estate,"  to 
protect  his  debt  by  the  purchase  of  a  prior  legal  mortgage  (u). 
Where,  however,  there  was  a  legal  mortgage  of  leaseholds  (a;), 
the  mortgagee  was  not  allowed  to  tack  to  that  security  sub- 
sequent advances  made  on  the  strength  of  a  parol  engagement 
that  they  should  be  so  tacked.     This  last  case  was  not  decided 
upon  the  rules  of  tacking  in  the  view  which  we  are  now  taking 
of  them,  but  upon  the  question  as  to  the  right  to  make  an 
equitable  mortgage,  by  deposit,  a  security  for  subsequent  ad- 
vances.     The   argument  was,  that  the  mortgagee,  having  a 
legal  assignment,  held  under  a  contract  for  conveyance,  and 
not  a  contract  for  deposit,  and  the  doctrine  of  equitable  mort- 
gages was  not  to  be  extended  to  such  a  case.     The  case  of 
MattheiDs  v.  Cartwright  of  course  assumed,  that  the  notes  or 
receipts,  if  they  did  not  amount  to  an  equitable  charge  upon 
the  estate,  were  at  least  evidence  of  an  actual  loan  on  the 
security  of  the  land. 

The  operation  of  this  rule  prevents  a  person  who  has  lent 
the  mortgagor  money  on  the  security  of  a  contract  for  sale  of 
the  estate,  that  is,  on  the  security  of  the  purchase-money 

(i)  Knott,  Exp.,  11  Ves.  609.  347. 

(«)  Matthews  v.  Cartwright,  2  Atk.  (»)  Hooper,  Exp.,il  Mer.  7, 

\ 
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from  protecting  his  advance  by  getting  in  a  prior  legal  mort- 
gage (y). 

1006.  III.  The  person  who  claims  a  right  to  tack  must 
hold  both  securities  in  the  same  right. 

Therefore,  if  a  prior  mortgagee  take  an  assignment  of  a 
subsequent  mortgage,  as  trustee  for  another  {z),  or  become 
possessed  as  executor  (a)  of  a  puisne  mortgage  of  leaseholds, 
he  cannot  tack  to  the  prejudice  of  mesne  incumbrancers;  for 
though  the  estates  be  in  one  person,  he  holds  them  in  different 
rights,  and  as  if  they  were  in  different  persons.  But  he  may 
tack  under  a  deed  which  secures  a  debt  of  his  own,  though  it 
also  contains  trusts  for  others  (6). 

There  are  earlier  cases,  in  which  creditors,  holding  one  of 
the  securities  as  personal  representatives,  have  been  allowed 
to  tack.  As  where  a  woman  executrix  (c),  and  sole  legatee 
of  the  mortgagee,  married,  and  then  lent  money  to  the  mort- 
gagor on  bond.  And  where  a  woman  being  a  bond  creditor, 
married  the  mortgagee  and  died,  and  he  took  out  administra- 
tion to  her,  and  was  allowed  to  tack  (d).  But  it  wiU  be 
observed  in  both  these  cases,  that  it  was  only  the  legal  title 
which  was  gained  by  representation,  the  executrix  and  admi- 
nistrator being  otherwise  beneficially  entitled  to  the  property : 
whereas  this  rule,  it  is  conceived,  applies  only  when  the  per- 
son claiming  to  tack  has  nothing  more  than  a  legal  title  by 
representation,  or  as  a  trustee  to  one  of  the  debts. 

1007.  IV.  The  prior  mortgagee,  when  he  acquires  the 
subsequent  security  (e),  and  the  puisne  incumbrancer,  when 
he  originally  lends  his  money  (/),  must  be  without  notice  of 

(y)  Lacey  v.  Ingle,  2  Phil.  413.  was  against  the  heir   of  the  mort. 

'     (n)  Morretu  Paske,  2  Atk.  52;  and  gagor,  and  therefore   not  in  conflict 

see  Shaw  v.  Neale,  6  H.  L.  C.  681;  with  Rale  VII.  (1014.) 
i  Jur.,  N.  S.  695.                                ,  (e)  Morret  v.  Paske,  2  Atk.    62; 

(a)  Barnett  v.  Weston,  12  Ves.  130;  Willonghby  v.  Willoughby,  1  T.  R. 

and  see  Lewes  v.  Morgan,  5  Price,  156.  763';  Bedford  v.  Backhouse.  ,Eq.  C%^ 

(i)  Spencer   v.  Pearson,  24  Bear.  Abr.  616.  •:>-A'^^^^^^  /~ZU^  ^^  ' 
266.  (/)  Rhnphrrd  ?i  Tiflrr^JH  Atli  1^4R; 

(c)  Price  «.  Fastnedge,  Ambl.  685.  Willonghby    v.   Willonghby,    supra; 

\i)  Blackwell  v.  Symes,  cited  id.  Rose  ».  Watson,  10  H.  L.  C.  672^101 

Note,  that  the  tacking  in  these  cases  Jur.,  N.  S.  297.   /^i-->t-o<    '^  oO-c^ 
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the  incumbrance,  which,  by  virtue  of  the  legal  estate,  he 
claims  to  postpone. 

Therefore,  if  a  third  mortgagee  have  advanced  money  (h), 
with  notice  of  the  second,  and  have  afterwards  bought  in  the 
first,  he  cannot  hold  as  against  the  second  after  the  first  has 
been  paid  (608).  Because  notice  makes  him  come  firaudu- 
lently,  so  that  he  has  no  longer  equal  equity  (which  must 
coincide  with  possession  of  the  legal  estate)  with  the  other 
incumbrancer ;  and  besides,  as  has  been  observed  (i),  the  act 
of  lending  with  notice  amounts  to  an  acknowledgment,  that 
the  lender  will  take  subject  to  him  of  whose  claim  he  has 
notice. 

And  a  mortgagee,  who  has  lent  with  notice  of  a  prior  incum- 
brance, shall  not,  by  getting  in  an  old  outstanding  term,  be 
satisfied  against  others  of  which  he  had  not  notice ;  because 
he  had  not  the  best  right  to  call  for  the  legal  estate  {k).  If  he 
conceal  his  notice,  as  by  taking  a  covenant  that  the  estate  is 
free  from  incumbrances,  except  the  term,  this  being  against 
conscience,  will  be  a  further  reason  against  preferring  him. 

So  far  as  this  rule  applies  to  the  puisne  incumbrancer,  it 
wiU  be  observed  to  imply,  that  notice  of  the  mesne  charge  at 
the  time  of  taking  in  the  prior  one,  is  no  objection ;  that 
being,  to  use  the  words  of  Lord  Hardwicke  (Z),  the  very  occa- 
sion that  shows  the  necessity  of  taking  it  in.  And  he  may 
even  take  it  in  after  bill  filed  by  the  mesne  incumbrancer  {m). 

1008.  Although  it  is  a  general  rule,  that  if  the  first  mort- 
gagee lend  a  further  sum  without  notice  of  a  second  mortgage, 
his  whole  money  shall  be  paid  in  the  first  place  (n),  a  mort- 
gagee who  has  forgiven  part  of  the  debt,  and  has  afterwards 
lent  a  ftirther  sum  of  like  amount,  at  the  time  of  lending 
which  he  had  notice  of  an  intermediate  mortgage,  cannot 
tack  his  fiirther  advance  as  a  revival  of  the  debt  which  was 

(/()  Hiles  V.  Moore,  15  Beav.'lSl.  Edmunds  v.  Povey,  1  Vem.  187. 

(i)  Pow.  Mort.  453,  n.  (a).  (m)  Eooper  v.  Harrison,  2  Kay  &  J. 

■  (7i>)Willoughby«.'Willoughby,  supra;  86. 

and  see  ,the  case  before  tord  Cowper,  (»)  Bedford  v.  Backhouse,  -Eq.  Ca. 

cited  10  Ves.  270.  Abr.  615;  Calisher  v.  Porbes,  L.  K 

(Z)  "Wortley«.Birkhead,2Vcs.573;  7  Ch.  109.                                          '' 
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forgiven  (o) ;   and  parol  evidence  is  not  admissible  in  such  a 
case  of  the  intention  to  revive  the  old  debt. 

1009.  It  was  for  many  years  held  that  where  the  original 
mortgage  was  expressly  made  a  security  for  fiirther  advances, 
and  a  second  mortgagee  lent  his  money  with  notice  of  this 
provision  (p),  the  first  mortgagee  might  tack  his  further 
advances  made  subsequently  to  the  second  mortgage,  though 
he  had  notice  of  that  security ;  because  it  was  the  foUy  of  the  ■ 
second  mortgagee,  with  notice,  to  take  such  a  security.  The 
decision  appears  to  haye  been  incorrectly  reported;  and  was 
doubted  by  Mr.  Coventry  (j),  and  afterwards  by  Lord  St. 
Leonards  (r). 

It  was  also  urged  in  the  present  work,  that  the  doctrine 
amounted  to  a  perpetual  curb  on  the  mortgagor's  right  to 
incumber  the  equity  of  redemption :  that  it  is  contrary  to  the 
general  principles  of  equity  that  a  mortgagee  should,  by  thus 
taking  a  security  for  advances  which  may  never  be  made,  put 
a  pressure  on  the  mortgagor,  by  taking  away  his  power  of 
raising  money  from  other  persons :  the  first  mortgagee  being 
never  bound  by  such  a  clause  to  make  fiirther  advances  at 
the  mortgagor's  pleasure.  And  that,  after  notice  of  a  mesne 
incumbrance,  he  should  do  so  at  his  own  risk  (s).  For  which, 
with  some  other  reasons,  the  doctrine  alleged  to  have  been 
established  in  the  case  of  Gordon  v.  Graham  was  overruled  (t). 
And  the  rule,  that  in  such  a  case  the  fiirther  advances  of  the 
first  will  be  postponed  to  the  debt  of  the  second  incumbrancer, 
will  not  be  affected  by  an  alleged  trade  custom  operating  for 
the  benefit  of  the  first  incumbrancer  only  (u). 

The  doctrine  of  notice  does  not  generally  affect  a  puisne 
incumbrancer,  whose    security  avoids  the  earlier    deed;    as 

(o)  Shepherd  v.  Titlcy,  2  Atk.  350.  in  Eolt  v.  Hopkinson,  25  Beav.  461; 

(p)  Gordon  v.  Graham,  7  Vin.  Abr.  3  De  G.  &  J.  177j  i  Jnr.,  N.  S.  919. 

52,  pi.  3,  E.  3.  As  to  the  application  of  the  principle 

(q)  Pow.  Mort.  534,  note  (e).  to  the  case  of  a  continning  guarantee, 

(?•)  2  Dra.  &  War.  431;  6  H.  L.  C.  see  Burgess  v.  Eve,  L.  R.,  13  Eq.  450. 

597.  (m)  Dann  v.  City  of  London  Brewery 

(s)  1st  ed.  p.  363.  Co.,  L.  R.,    8  Eq.   155;   Menaies  v, 

(t)  Hopkinson  v.  Eolt,  9  H.  L.  C.  Lightfoot,  id.,  11  Eq.  459. 

614,  affirming  the  decision  of  Mi  E, 
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where  the  subsequent  incumbrancer  takes  with  notice  of  a 
prior  voluntary  settlement  (x). 

1010.  As  to  the  time  of  acquiring  the  debt  proposed  to  be 
tacked. 

V.  A  prior  mortgagee  cannot  tack  a  subsequent  debt  taken 
in  pendente  lite  {y),  the  suit  (it  is  presumed)  being  duly 
registered  (961) ;  but  a  puisne  incumbrancer  may  tack  a 
prior  security  so  taken  in,  provided  it  be  taken  in  before  a 
decree  has  been  made  to  account  {z) ;  for  after  that  he  can  do 
nothing  to  change  the  order  of  payment  («). 

This  restriction  on  the  prior  mortgiagee  depends  upon  the 
rule  last  considered :  because  the  suit,  if  registered,  is  notice 
to  him  of  the  mesne  incumbrance.  As  to  the  puisne  incum- 
brancer, whose  right  to  get  in  the  earlier  security  has  been 
held  ih)  not  to  be  prejudiced  by  the  prior  submission  of  the 
first  mortgagee,  by  his  answer  in  the  suit,  to  assign  his 
security  to  the  plaintiff  on  payment  of  his  debt,  we  have  seen 
that  the  rule  as  to  notice  is  different;  and  the  reason  why 
he  may  tack  pendente  lite,  up  to  the  time  of  decree,  is,  that 
up  to  that  time  the  change  of  the  priorities,  wiU  not  vary  any 
right  which  might  not  have  been  varied  before  the  commence- 
ment of  the  suit;  and  a  subsequent  incumbrancer  may  have 
no  knowledge  of,  and,  consequently,  may  be  unable  to  pro- 
tect himself  against  the  mesne  charge  until  the  suit  is  already 
pending.  And  as  the  honesty  of  his  debt  is  not  affected  by 
the  discovery,  so  his  right  of  protecting  it,  and  the  efficacy  of 
the  protection,  are  not  prejudiced. 

But  the  inquiry  into  the  priorities  deals  with  them  as  they 
stand  at  the  date  of  the  decree  (c),  at  which,  and  not  at  any 
subsequent  time,  they  are  considered  as  fixed.     If  it  were  not 

{x)  Gai-diner  v.  Painter,  Sel.  Ca.  in  chier  v.  Butler,  1  Eden,  622;  Bates  t. 

Ch.  (Maenaghten),  182.  Johnson,  5  Jur.,  N.  S.  8i2;  Joh.  30i. ' 

(S^)  Morret  v.  Paake,  2  Atk.  53.  (a)  Bristol  v.  Hungerford,  2  Verii, 

(p)  Brace  «.  Duchess  of  Marlborongh,  525;  Wortley  v.  Birkhead,  2  Ves.  57i 

2  P.  W.  490;   Hawkins  v.  Taylor,  2  3  Atk.  811 ;  Knott,  Exp.,  11  Ves.  619 

Vem.  29;  Eobinson  v.  Davison,  I  Bro.  (J)  Belchier  v.  Butler,  1  Eden,  E22. 

C.  C.  63;  Peacock  ■».  Burt,  4  L.  J.,  (c)  Wortley  v.  Birkhead,  2  Ves.  Zli 

N.  S.,  Ch.  33  i  Coote,  Mort.  669;  Bel- 


AGAINST  WHOM  DEBTS  MAY  BE  TACKED.  615 

SO,  an  incumbrancer  who  had  obtained  a  decree  for  redemp- 
tion, might  be  shut  out  by  a  prior  incumbrancer,  who,  after 
decree,  had  conveyed  to  another  subsequent  to  them  both. 
A  banlo-uptcy  has  not  the  effect  of  a  decree  so  as  to  prevent 
subsequent  changes  of  priority  (d). 

1011.  VI.  Debts  which  form  a  lien  on  the  estate,  as  debts 
by  mortgage,  further  charge,  or  judgment  (e)  (156),  may  be 
tacked  (/)  against  the  mortgagor  (^),  his  sureties  (A),  and  all 
others  claiming  under  him,  including  mesne  incumbrancers ; 
and  the  reason  given  is,  that  the  person  who  took  the  security, 
trusted  to  the  hold  which  he  already  had  on  the  land. 

1012.  With  respect  to  the  surety,  the  right  to  tack  a 
further  advance  against  him,  when  he  pays  off  the  mortgage, 
will  depend  upon  the  right  of  the  mortgagee  to  make  the 
further  advance.  If  this  right  be  not  affected  by  the  agree- 
ment with  the  surety  the  right  of  the  latter  will  be  subject  to 
the  mortgagor's  power  over  the  equity  of  redemption,  and  the 
further  advance  may  be  tacked  against  him  (i).  So  if  the 
mortgagee's  right  to  make  a  further  advance  be  affected  by 
notice  of  the  mesne  incumbrance,  which,  preventing  him  from 
tacking  against  that  charge  will  also  bar  him  from  denying 
the  slurety's  right  to  the  benefit  of  the  security  on  payment  of 
the  first  advance  alone  (A)  (1043). 

1013.  A  judgment  duly  registered  after  execution  has  been 
issued  and  a  return  made  by  the  sheriff  (155)  may  be  tacked 


((«)  Knott,  Exp.,  11  Ves.  619.  D.  &  De  G.  486. 

(«)  Or  monies  paid  in  respect  of  (g")  Jackson  v.  Langford,  2  Ves.  662. 

purchase,  and  for  improyements.  (Hip-  Otherwise  if  the  holder  of  the  eecnrity 

kins  v.  Amery,  2  Gif.  292;  6  Jnr.,  N.  S.  be  a  trustee  to  sell  and  pay  the  surplus 

1047.)  to  the  mortgagor.    (Petit,  Exp.,  1  GI. 

(/)  Brace  v.  Duchess  of  Marlbo-  &  J.  47.) 
rough,  2  P.  W.  494;  Barnett  v.  Weston,  (A)  Williams  v.  Owen,  13  Sim.  697. 
12  Vesi  130 ;  Williams  v.  Owen,  13  (i)  Williams  v.  Owen,  supra;  Tare- 
Sim.  597;  Jackson  v.  Langford,  2  Ves.  brother  v.  Wodehouse,  23  Bear.  18;  2 
662;  Baker  v.  Harris,.  16  Ves.  397;  Jur.,  N.  S.  1181. 
Shepherd  v.  Titley,  2  Atk.  348;  Knott,  (S)  Drew  v.  Lockett,  32  Beav.  499; 
Exp.,  11  Ves.  609;  Cox,  Exp.,  2  M.,  9  Jur.,  N.  S.  786. 
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notwitHstanding  the  bankruptcy  of  the  judgment  debtor,  pro- 
vided the  execution  was  prior  to  the  date  of  the  order  of 
adjudication  and  without  notice  of  an  act  of  bankruptcy  {I). 

1014.  VII.  But  the  debts,  which  are  not  a  lien  upon  the 
mortgaged  property,  may  not  be  tacked  either  against  the 
mortgagor  himself,  or  any  person  claiming  under  him,  except 
those  who  have  become  liable  in  respect  of  their  possession  of 
the  mortgaged  property  to  the  payment  of  such  debts;  and 
even  against  them  it  cannot  be  done  to  the  prejudice  of  mesne 
incumbrancers. 

Therefore  neither  against  the  mortgagor  (m)  himself,  his 
creditors  (re),  assignees  for  valuable  consideration  (o),  or  his 
devisees  in  trust  for  payment  of  debts  (p),  or  persons  entitled 
to  ;f;he  benefit  of  a  charge  {q)  for  payment  of  his  debts,  or  the 
assignee  (r)  of  his  heir,  executor  or  beneficial  devisee  (none 
of  whom  are  liable  by  possession  of  the  estate  to  the  payment 
of  the  mortgagor's  simple  contract  debts,  or  bond  or  other 
specialty  debts,  not  being  a  lien  on  the  estate),  will  there  be  («) 
any  right  to  tack  such  debts.  This  rule  prevents  a  surety 
from  tacking  against  the  puisne  mortgagee  the  costs  of  de- 
fending an  action  by  the  mortgagee  whose  debt  the  surety 
has  discharged,  such  costs  being  only  a  simple  contract  debt  {t). 

(Z)  Baker  v.  Harris,  16  Ves.  397;  Inan  ».  Winch,  1  P.  Wins.  775;  Hamer- 

Boyle,  Exp.,  17  Jur.  979;  3  De  G.,  ton  v.  Rogers,  1  Ves.  jun.  513. 

Mac.  &  G.  515j  Bankruptcy  Act,  1869,  (o)  Tronghton  v.  Tronghton,  1  Ves. 

ss.  12,  40.  86;  Jackson  v.  Langford,  2  Ves.  662; 

(m)  Challis  v.  Casborn,  Pre.  Ch.  407;  Adams  v.  Claxton,  supra.     . 
see  2  Hare,  339;   Arclier  v.  Snatt,  2  (^)  Heams  ■».  Bauce,  3  Atk.  630; 
Str.  1107;  Elvy  v.  Norwood,  5  De  G.  Irby  v.  Irby,  22  Bear.  217. 
&  S.  243.    Demainbray  v.  Metcalfe,  2  (j)  Price  v.  Paatnedge,  Ambl.  685. 
Vern.  690,  seems  contra,  and  even  goes  (r)  Coleman  v.  Winch,  supra;  Van- 
to  the  extent  that  a  derivative  pawnee  derzee  v.  Willis,  3  Bro.  C.  C.  23;  Bayly 
of  chattels  personal  may  hold  the  pledge  -o.  Eobson,  2  Eq.  Ca.  Abr.  594;  pre. 
as  against  the  original  pledgor  until  Ch.  89. 

payment,  not  only  of  the  amount  due  (s)  Notwithstanding  Baxter  v.  Man- 
to  the  derivative  pawnee,  but  also  of  ning,  1  Vern.  244;  Halliley  v.  Kirt- 
monies  lent  by  him  to  the  original  land,  2  Kep.  in  Ch.  162;  and  other 
pawnee  on  notes  of  hand.  Bat  the  early  cases,  in  which  bond  debts  were 
decision  is  queried  by  the  reporter,  and  allowed  to  be  tacked  against  the  niort- 
seems  to  be  of  no  authority.  gagor. 

(n)  Heams  v.  Bance,  3  Atk.  680;  (t)  South  v.  Bloxam,  11  Jur.,  N.  S. 

Adams  v.  Claxton,  6  Ves.  225;  Cole-  319;  2  Hem.  &  Mil.  457)  34  L.  J.,  Ch' 

869. 
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Against  the  heir  (w)  and  beneficial  devisee  (x),  however, 
who  are  liable  in  respect  of  their  possession  of  the  mortgaged 
real  estate,  descending  upon  or  devised  to  them,  to  discharge 
the  bond  and  other  specialty  debts  of  the  mortgagor,  such 
debts  may  be  tacked;  and  the  personal  representative  of  the 
mortgagor,  being  in  like  manner  liable  in  respect  of  his  pos- 
session of  the  mortgagor's  chattels  to  his  bond  and  other 
specialty  (y)  and  simple  contract  (z)  debts,  such  debts  may  be 
tacked  against  him,  to  securities  on  the  testator's  chattels. 
And  this  is  confessedly  (a)  not  founded  upon  any  principle 
of  equity,  but  is  merely  to  avoid  circuity  of  action,  that  the 
creditor  may  not  be  driven  to  enforce,  by  separate  proceedings, 
claims  to  which  the  operation  of  law  or  the  act  of  the  mort- 
gagor have  rendered  the  same  person  liable  (1586). 

But  the  tacking  of  debts  on  the  principle  of  avoiding  cir- 
cuity is  not  permitted  to  be  done  to  the  injury  of  mesne  incum- 
brancers, against  whom  the  creditor  has  no  equity.  There  is, 
therefore,  no  tacking  as  against  them  in  such  cases,  whether 
they  claim  by  mortgage,  judgment  or  statute  (J). 

1016.  This  right  to  tack  the  specialty  debt  of  the  mort- 
gagor, against  the  heir  or  beneficial  devisee,  enables  the 
mortgagee,  or  those  who  claim  under  him  in  a  redemption 
or  foreclosure  suit,  to  tack  the  arrears  of  interest  on  the 
mortgage,  either  where  the  interest  is  secured  by  a  collateral 
bond  (c)  or  under  the  ordinary  covenant  (binding  the  heirs)  for 

(it)  Margrave  v.  Le  Hooke,  2  Vern.  son,  26  Beav.  637;  Haselfoot's  Estate, 

207;  Morret  v.  Paske,  2  Atk.  63;  Jack-  Ee,  L.  E.,  13  Eq.  327. 

Bon  V.  Langford,  2  Ves.  662 ;  Jones  (a)  Iiowthian  v.  Hasel,  3  Bro.  C.  C. 

V.  Smith,  2  Ves.  jun.  372j  Elvy  o.  162;  Jones  v.  Smith,  2  Ves.  jnn.  372; 

Norwood,  16  Jnr.  493;  5  De  G.  &  S.  Heams  v.  Bance,  8  Atk.  630;  Morret  v. 

240.  Paske,  supra. 

(«)  Heams  v.  Bance,  3  Atk.  630;  (J)  Mon-et  v.  Paske,    2  Atk.    62; 

Coleman  v.  Winch,  1  P.  Wms.  775;  Powis  i\  Corbet,  3  Atk.  556;  Anon., 

see  Du  Vigier  v.  Lee,  2  Hare,  340.  2  Ves.  662;  Lowthian  v.  Hasel,  3  Bro. 

(y)  Anon.,  2  Vern.  176.  C.  C.  162, 

(«)  Coleman  v.  Winch,  1  P.  Wms.  (c)  Da  Vigier  v.  Lee,  2  Hare,  326; 

776;  2  Dru.  &  War.  190  ;  Eccles  v.  see  Hunter  ®.  Nockolds,  1  Mac.  &  G. 

Thawill,  Pre.  Ch.  18;  Eolfe  v.  Chester,  640,  650;  1  H.  &  Tw.  614. 
20  Beav.  610;  see  Spalding  v,  Thomp- 
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payment  of  it  in  tlie  mortgage  deed  (rf) ;  by  which  means  the 
mortgagee  may  obtain  payment  of  arrears  of  interest  beyond 
the  six  years  limited  by  3  &  4  WiU,  4,  c.  27,  s.  42,  without 
resorting  to  an  action  on  the  specialty  (e),  under  3  &  4  Will.  4, 
c.  42,  s.  3.  And  this,  it  seems,  may  be  done,  though.no  case 
for  tacking  be  made  on  the  pleadings  (/). 

1016.  Where  real  estate  was  the  subject  of  the  mortgage, 
the  simple  contract  debts  of  the  mortgagor  could  not  formerly 
be  tacked  against  the  heir  or  beneficial  devisee  of  the  mort- 
gagor. But  real  estate  having  been  made,  by  3  &  4  WiU.  4, 
c.  104,  assets  in  the  hands  of  the  heir  or  devisee  of  the  debtor, 
for  the  payment  as  well  of  simple  contract  as  of  specialty  debts, 
the  mortgagee  may  now  tack  subsequent  simple  contract  debts 
against  those  persons  by  reason  of  their  liability  in  respect  of 
their  possession  of  the  estate  to  pay  such  debts ;  but  not 
against  specialty  creditors  (ff),  prior  to  the  passing  of  32  &  33 
Vict.  c.  46,  by  which  in  the  administration  of  the  estates  of 
deceased  persons  specialty  and  simple  contract  creditors  are 
treated  as  standing  in  equal  degree ;  and  it  is  considered  that 
the  act  has  not  enlarged  the  right  of  tacking  (A)., 

1017.  The  following  is  a  concise  view  of  the  practical  effect 
of  the  rules  which  we  have  been  considering. 

A  prior  legal  mortgagee  (f)  being  without  notice  of  a  mesne 
incumbrance  (k),  and  having  acquired  at  any  time  before  a 
lis  pendens  affecting  the  securities  and  duly  registered  (I),  a 
subsequent  charge  on  the  estate,  unless,  it  seems  (but  query) 
such  subsequent  charge  being  a  lien  only,  and  not  for  a  debt 
advanced  on  the  credit  of  the  property,  were  purchased  by  the 
prior  mortgagee  without  the  consent  of  the  mortgagor  (tk). 

{d)  Elvy  v.  Korwood,  16  Jur.  493,  the  act,  see  Williams'  Estate,  Ee,  L.  E., 

and  5  De  G.  &  S.  240.  15  Eq.  270. 
(e)  Hunter  v.  Nockolds,  supra.  (i)  Kule  I.  (994-) 

(/)  Elvy  V.  Norwood,  supra.  (k)  Rule  IV".  (10070 

Ig)  Eolfc  V.  Chester,  20  Beav.  610;  (?)  Eule  V.  (1010-) 

Thomas  v.  Thomas,  22  Beav.  341.  («8)  (10040 

(h)  As  to  the  mode  of  construing 
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Or  a  'puisne  mortgagee  or  person  who  has  lent  his  money  on 
the  credit  of  the  property,  including,  perhaps,  a  prior  judgment 
creditor  under  the  new  law  (n),  and  under  the  old  law  a  prior 
judgment  creditor  with  a  subsequent  mortgage  (o),  and  who, 
by  purchase  or  otherwise,  has  obtained  a  prior  legal  interest  (7?) 
at  any  time  before  a  decree  to  account  in  a  suit  affecting  the 
priorities  of  incumbrancers  on '  the  estate  (y),  and  without 
having  had  notice  (r)  of  prior  incumbrances  at  the  time  of 
lending  on  his  original  security: 

And  (whether  the  legal  interest  were  originally  or  subse- 
quently acquired)  holding  both  securities  in  the  same  right  (s) 
— may  tack — 


Debts  by  mortgage,  farther  charge, 
judgment  (i),  or  statute  (all  these 
being  a  lien  on  the  estate  («)  ), 

Bond  and  other  specialty  debts 
of  the  mortgagor,  in  the  case  of  a 
mortgage  of  realty,  whether  free- 
hold or  copyhold  (a),  and  also  by 
virtue  of  3  &  4  Will.  4,  c.  104,  his 
simple  contract  debts  (y), 

Bond  and  other  specialty  and 
simple  contract  debts  of  the  mort- 
gagor in  a  mortgage  of  person- 
alty («), 

But  they  may  not  tack— 


}l{ 


The  simple  contract  bond  or  other 
Bpecialty  debts  of  the  mortgagor 
(being  no  lien  on  the  estate  (i)  ), 


The  mortgagor,  and  all  who  claim 
under  him,  including  meme  incum- 
brancers (Vi). 

The  heir  and  beneficial  devisee 
of  the  mortgagor,  where  there  are 
no  meine  incumbrancers  («). 


Ill 

J    "    ^. 


The  personal   representative  of 
the  mortgagor,  where  there  are  no 
i   mesne  incumbrancers  (z). 


The  mortgagor,  his  creditors,  as- 
signees for  valuable  consideration, 
devisees  in  trust  or  persons  entitled 
to  a  charge  for  payment  of  his 
debts,  or  the  assignee  of  his  heir, 
executor  or  beneficial  devisee  (2). 


(re)  Enle  II.  (1003-) 
(0)  (1004.) 
(p)  Rule  I.  (994) 
(j)  Rule  V.  (1010.) 
()•)  Rule  IV.  (1007.) 
(«)  Rule  HI.  (1006) 


(«)  Bnt  see  Rule  n.  (1003-) 
(«)  Rule  VI.  (1011.) 
(a!)  Rule  Vn.  (1014) 
(y)  (1016.) 
(j)  Rule  VII.  (1014) 
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Chapter  VII.    Part  2.— Of  Equitable  Peioeitt. 

1018.  Of  the  General  Rules  of  Equitable  Priority. 
1033.  Of  the  Right  to  consolidate  several  Securities. 

1018.  The  equitable,  like  the  legal  mortgagee,  is  entitled, 
as  against  the  mortgagor  and  all  claiming  under  him,  who  have 
not  or  for  any  reason  are  not  allowed  to  retain  the  full  benefit 
of  the  legal  estate,  to  add  to  his  original  debt  subsequent  ad- 
vances or  liabilities  made  or  incurred  upon  the  security  or  credit 
of  the  estate,  without  notice  of  any  mesne  charge  (a)  (1008). 
But  when  there  are  several  incumbrancers  whose  equities  are 
not  disturbed  by  notice  or  otherwise,  their  rights  generally  take 
eflfect  in  order  of  date,  according  to  the  maxim  Qui  prior  est 
tempore  potior  est  jure  {b)., 

1019.  A  notable  exception  to  this  general  rule  is,  however, 
made  in  favour  of  advances,  by  means  of  which  the  whole  of  the 
incumbered  property  is  saved  fi-om  loss  or  destruction ;  and 
which,  upon  a  plain  principle  of  equity,  are  payable  in  priority 
to  aU  other  charges  of  earlier  date,  and  among  themselves  have 
precedence  according  to  the  inverse  order  of  their  respective 
dates.  The  most  familiar  application  of  this  principle  is  in 
cases  of  bottomry,  for  the  validity  of  which  kind  of  security 
it  is  necessary  that  the  advance  should  be  made  for  the  pre- 
servation or  salvage  of  the  ship,  or  the  prosecution  of  the 
voyage  (117,  1060). 

The  same  principle  is  applied  in  other  cases  to  secure  the 
repayment  of  money  advanced  for  the  preservation  of  incum- 
bered property  from  ruin  or  forfeiture  (S08),  and  it  entitles  a 
sohcitor,  who  brings  a  cause  to  conclusion,  to  priority  for  his 
costs,  over  one  who  previously  conducted,  but  for  want  of  means 

(a)  'Wormald  v.  Maitland,  36  L.  J.,  John  ■».  Holford,  1  Ch.  Ca.  97,  relating 

Ch.  69  (questioned  as  to  tiie  effect  of  to  the  liabilities  of  a  surety, 
constructivo   notice,    Agra     Bank   v,  {h)  Bristol  v.  Hungerford,  2  Vern. 

Barry,  L.  B.,  7  H.  L.  135);  Calisher  525;  Beckett  v.  Cordley,  1  Bro.  C.  C. 

V.  Forbes,  L.  K.,  7  Ch.  109.    See  St.  353;  Bice  v.  Bice,  2  Drew.  73. 
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or  for  other  reasons  has  abandoned  it :  and  it  seems  also  over 
the  costs  of  a  former  solicitor  who  has  been  discharged(c)(8S4). 
The  principle  is  also  adopted  in  cases  of  payment  of  head  rent, 
in  order  to  prevent  eviction  by  a  superior  landlord ;  and  in  this 
form  it  is  of  common  occurrence  in  Ireland. 

1020.  It  seems  that  this  equity  will  not  operate  in  favour 
of  a  stranger,  by  whom  a  voluntary  and  officious  payment  is 
made  (d),  but  any  creditor,  sub-tenant,  or  other  person  inte- 
rested in  the  preservation  of  the  security  (e),  or,  it  is  presumed, 
any  one  who  lends  at  the  instance  of  an  interested  person,  will 
be  entitled  to  the  benefit  of  it ;  and  if  the  lender  be  in  receipt 
of  the  rents  of  the  estate,  he  must  apply  them  in  redemption  of 
this  charge  in  priority  to  his  own  security  (/). 

The  principle  is  not  applied  in  bankruptcy,  in  favour  of  a 
mortgagee  who  pays  rent  which  is  due,  or  for  which  the  landlord 
has  distrained,  so  as  to  enable  the  mortgagee  to  stand  in  the 
landlord's  place,  and  be  preferred  to  other  creditors,  unless  he 
have'  first  applied  to  the  court  that  he  may  have  such  priority  in 
consideration  of  his  paying  the  rent  in  arrear  (j). 

lOSl.  One  of  several  equitable  incumbrancers  may  gain 
priority  over  the  others  by  getting  in  a  legal  title  in  aid  of  his 
equity  if  he  had  no  notice  when  he  lent  his  money  (995),  for 
the  court  will  not  taJce  from  him  the  fi:uit  of  his  diligence  (A) ; 
but  not  if  he  originally  took  with  notice  of  a  prior  security  (e). 
And  an  incumbrancer  can  gain  no  advantage  by  taking  a  prior 
interest  with  notice  of  an  agreement  by  the  mortgagor  not  to 
dispose  of  that  interest  to  the  prejudice  of  the  first  mortgagee  ; 
as  where  (k)  a  tenant  for  life  mortgaged  his  life  estate  and 

(e)  Cormack  v.  Beisley,  3  De  G.  &  (g')  Anon.,  1  Atk.  102;  Cocks,  Exp., 

J  157.  3  D.  &  C.  8. 

\d)  Fetherstone  i:  Mitchell,  11  Ir.  (A)  Bamett  v.  Weston,  12  Ves.  130 

£_  jj  g5_  Bates  v.  Brothers,  2  Sm.  &  G.  509 

(«)  Id.i  Locke  v.  Evans,  11  Ir.  Eq.  17  Jnr.  1174;  Sharpe  v.  Foy,  L.  R.; 

R.  52;  Hill  v.  Browne,  6  Id.  403;  Dra.  4  Ch.  35. 

426.  (i)  Maxfleld  v.  Barton,  L.  R.,  17  Eq. 

'   (/■)  Sloanes.Mahon,  1  Dr.  &  Wal.  15. 

189.             .  (i)  Hurst  V.  Hurst,  16  Beay.  372. 
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covenanted  not  to  exercise  a  power  to  raise  portions :  the 
mortgagees  retained  their  priority  over  appointees  of  the  por- 
tions who  had  notice  of  the  agreement.  And  an  equitable 
mortgagee,  though  originally  without  notice,  can  gain  no 
priority  by  getting  in  a  legal  interest  as  against  cestuis  que 
trust  of  the  mortgagor,  after  notice  of  their  rights,  for  he  takes 
subject  to  such  rights,  and  becomes  a  .trustee  himself  (Z) ;  as  a 
person  who  takes  a  legal  mortgage,  with  notice  actual  or  con- 
structive of  an  infirmity  in  the  title,  is  subject  to  the  equities 
existing  against  the  title ;  and  if  the  latter  be  set  aside,  the 
mortgage  falls  with  it  {ni)  (lOOS). 

On  the  same  principle  an  equitable  mortgagee,  with  notice 
of  a  former  mortgage,  but  without  notice  of  a  trust  charge  prior 
thereto,  of  which  the  former  mortgagee  had  notice,  takes  subject 
to  the  charge  (w). 

The  claim  of  the  equitable  mortgagee,  against  the  mortgagor, 
will  in  like  manner  prevail  (o)  against  the  solicitor  of  the  latter, 
into  whose  hands  the  deeds  come  after  the  equitable  right  has 
arisen  ;  and  wiU  prevent  the  solicitor  from  acquiring  as  against 
him  any  lien  on  the  deeds  for  his  costs  after  that  period.  Nop 
wiU  the  lien,  under  such  circumstances,  arise  where  the  costs 
have  been  partly  incurred  for  the  benefit  of  the  equitable  mort- 
gagee, unless  the  soHcitor  were  actually  employed  by  him ;  the 
solicitor's  lien  being  a  right  arising  out  of  the  relation  between 
employer  and  employed  {p)  (S95). 

loss.  The  rule  under  which  an  incumbrancer  without 
notice,  havmg  the  legal  estate,  is  protected,  though  he  claim 
through  one  who  had  notice  (1001),  is  also  inapplicable  where 
the  interests  are  equitable :  an  equitable  incumbrancer  being 
unable,  by  concealing  his  notice  from  a  person,  who  claims 

(V)  Saunders  v.  Dehew,  2  Vera.  271;  («)  Earl  Pomfret  v.  Windsor,  Belt's 

Allen  V.  Knight,  6  Hare,  272 ;  Mum-  Sup.  Ves.  sen.  412;  Eland  v.  Eland  1 

ford  V.  Stohwasser,  L.  E.,  18  Eq.  6B6.  Beav.  235.                                         ' 

Wliether  he  can  get  priority  if  he  ac-  (o)  Molesworth  v.  Eobins,  2  Jo.  & 

qnire  the  legal  interest  without  notice  Lat.  358;  Felly  v.  Wathen,  1  De  G 

of  the  rights  of  the  cestuis  que  trust,  Mac.  &  G.  16;  Smith  v.  Chichester 

see  (1002).  2  Dru.  &  War.  393;  BInnden  v.  Desart* 

(m)  Cookson  r.  Lee,  23  L.  J.  (Ch.)  Id.  405.                                              ' 

N.  S.  473.  (p)  Belly  v.  Wathen,  supra. 
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under  him,  to  make  his  security  more  extensive,  or  give  to  his 
assignee  a  better  right  than  that  which  he  himself  possesses. 
Therefore,  where  there  were  three  successive  mortgages  to  A., 
B.  and  C,  and  C.  had  notice  of  B.'s  mortgage,  and  registered 
before  him,  and  then  assigned  to  D.,  who  had  no  notice  of  B.'s 
mortgage,  D.  was  held  not  to  have  priority  over  B.  {q). 

This  rule  applies  to  an  equitable  mortgage  by  a  trustee 
of  the  property  of  his  beneficiary.  The  mortgagee,  claiming 
under  a  breach  of  trust,  cannot  set  up  his  right  against  that 
of  the  beneficiary,  although  the.  latter,  after  intrusting  his 
property  to  the  trustee,  have  made  no  inquiry  as  to  the  manner 
in  which  he  has  disposed  of  it  (r)  (1003). 

In  fact  where  there  is  an  infirmity  in  the  title  of  a  mort- 
gagor, or  an  incapacity  to  contract,  he  can  convey  no  equitable 
interest  to  his  mortgagee  («) ;  and  on  the  ground  that  a  right 
cannot  generally  be  established  in  a  mortgagee  which  did  not 
exist  in  the  person  under  whom  he  claims,  a  creditor  who 
advanced  money  to  clear  off  rent  in  arrear,  in  order  to  prevent 
ejectment  against  the  devisee  of  a  leasehold  for  lives,  and  took 
a  mortgage  to  secure  them,  was  not  allowed  priority  over  judg- 
ment creditors  of  the  devisor  (t). 

1033.  A  puisne  mortgagee  cannot  get  any  priority  over 
an  earlier  equitable  incumbrancer,  of  whose  security  he  has 
notice,  by  the  aid  of  the  first  mortgagee,  the  latter  upon 
payment  being  only  a  trustee  for  the  mortgagor,  and  unable 
to  charge  the  estate.  Thus  where  after  successive  mortgages 
to  A.  and  B.,  a  third  mortgage  was  made  to  C,  in  which  A. 
joined,  and  covenanted  that  after  payment  of  his  debt  the 
estate  should  stand  charged  with  C.'s  mortgage ;  it  was  never- 
theless held,  that  C.  should  follow  in  his  regular  order  after 

(j)  Ford  V.  White,  16  Beav.  120;  356;  7  De  G.,  M.  &  G.  634;  Parker  v. 

Tothill,  281;  Dnke's  Char.  Vs.  639.  Clarke,  30  Beav.  54;  7  Jnr.,  N.  S.  1267; 

(»■)  Cor3'  V.  Eyre,  1  De  G.,  J.  &  S.  Inman  v.  Inman,  L.  R.,  15  Eq.  260. 

149  ;  Baillie  v.  M'Kewan,  35  Beav.  (#)  Angell  v.  Bryan,  2  Jo.  &  Lat. 

177-  Shropshire  Union,  &c.  Co.  r.  The  .763;    and  see  Pinkett  v.  Wright,  2 

Queen,  L.  B.,  7  E.  &  I.  496.  Hare,  120;  12  CI.  &  Tin.  764;  Clack 

(s)  Robinson  v.  Briggs,  1  Sm.  &  v.  Holland,  18  Jur.  1007;    19  Beav. 

GifE.  188;  ColUnson  v.  Lister,  20  Beav.  262, 
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B.  (m).  Nor  will  any  act  of  the  first  incumbrancer  with  the 
legal  estate,  amounting  to  an  exercise  of  his  rights  unfair  or 
injurious  to  succeeding  incumbrancers,  be  allowed  to  prejudice 
the  rights  of  the  latter.  Thus  (x)  if  the  first  mortgagee  permit 
the  mortgagor  to  receive  the  profits  without  requiring  interest, 
that  interest  shaU  not  afiect  the  land  as  against  the  second 
mortgagee,  so  as  to  keep  him  out  longer  than  if  it  had  been 
duly  paid.  And  if  the  first  mortgagee  sell  the  estate,  the  pro- 
duce shall  go  in  discharge  of  his  debt,  whether  it  be  received 
by  him  or  by  the  mortgagor. 

1034.  The  produce  of  the  sale  of  an  estate  is  bound  by 
all  the  same  equities  and  claims  which  bound  the  estate  itself. 
Therefore  (y),  if  the  mortgagor  of  an  estate,  having  a  life 
interest  in  the  mortgage  money,  assign  it,  and  afterwards  the 
estate  be  sold  under  proceedings  against  him  in  bankruptcy, 
but  the  proceeds  are  insufficient  to  discharge  the  mortgage, 
the  mortgagee  has  a  right,  as  against  the  assignee  of  the  life 
interest  in  the  debt,  to  retain  the  income  of  the  produce  of 
the  sale  until  the  mortgage  be  satisfied ;  for  before  the  sale 
he  had  a  right  to  retain  the  estate  until  payment  of  the  whole 
debt.  So,  if  the  mortgagee,  having  notice  of  a  subsequent 
mortgage,  join  with  the  mortgagor  in  selling  to  a  stranger, 
the  money  received  by  either  for  the  purchase  shall  sink  so 
much  of  the  prior  debt  for  the  benefit  of  the  puisne  mort- 
gagee (z). 

And  if  a  puisne  incumbrancer  purchase  the  estate,  not 
merely  contracting  for  the  equity  of  redemption,  but  for  the 
estate  free  from  incumbrances,  he  must  apply  the  purchase- 
money  according  to  the  priorities  in  time  of  the  several  incum- 
brancers, and  has  no  right  to  satisfy  his  own  debt  first,  and 
then  to  come  as  a  specialiy  creditor  against  the  mortgagor  in 
respect  of  the  deficiency  of  the  purchase-money  to  discharge 
the  prior  incumbrances  (a). 

(u)  Brotherton  v.  Hatt,  2  Vem.  574.  (2;)  Bentham  v.  Haincourfc,  supra 

(»)  Bentham  v.  Hainconrt,    1  Eq.  '      (a)  Greenwood  v.  Taylor   U  Sim 

Ca.  Abr.  320.  403;  S.  C.  nom.  A.-G.  v.  Cox,  3  H  L 

(y)  Smith  V.  Smith,  1  Y.  &  C.  338;  C.  240.                                         "    " 

see  1  Drew.  616. 
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1025.  Creditors  under  a  decree  for  sale  in  a  foreclosure 
suit,  only  stand  (b),  as  to  balances  remaining  due  to  them 
after  the  sale  of  the  estate,  in  the  same  rank  with  creditors 
by  bond  and  covenant.  It  was  stated  in  the  administration 
suit  in  which  this  decision  occurred,  that  the  Irish  decree 
for  sale  is  not  a  decree  for  payment  of  money,  any  more  than 
the  English  decree  of  foreclosure  (539),  and  is  not  allowed  to 
be  registered  as  a  personal  decree  for  payment.  It  can  therefore 
give  no  priority  against  the  other  assets  of  the  mortgagor  over 
creditors  by  bond  or  covenant, 

1 026.  The  ruje  of  payment  according  to  time  also  applies, 
where  the  securities  have  been  effected  by  fraud;  provided, 
that  among  the  incumbrancers  themselves  the  equities  are 
equal :  so  that  where  the  mortgagor  eflPected  two  securities  by 
depositing  part  of  the  deeds  with  one  person  and  part  with 
another,  the  first  had  the  preference  (c).  And  where  a  sum  of 
money  having  been  paid  by  order  of  the  Court  of  Chancery  to 
a  person,  to  be  applied  by  him  in  part  in  the  purchase  of  a  house 
and  furniture,  which  when  purchased  were  to  be  conveyed  to 
trustees,  he  bought  a  house,  of  which  he  took  a  conveyance  to 
himself  in  fee,  and  afterwards  deposited  the  title  deeds  with  his 
bankers  as  a  security  for  advances :  it  was  held,  that  (d)  accord- 
ing to  the  principles  of  the  court,  the  prior  trust,  which  was 
fastened  on  the  property  at  the  moment  of  the  purchase,  must 
prevail,  whether  the  bankers  had  or  had  not  (though  it  was 
assumed  they  had  not)  notice  of  the  settlement.  And  so,  if  a 
trustee  in  part  beneficially  interested  in  the  mortgage  debt  make 
an  equitable  mortgage  or  an  equitable  transfer  as  security  for 
an  advance  to  himself,  the  trust  wiU  prevail;  and  the  possession 
of  the  deeds,  thus  acquired  by  a  breach  of  trust,  will  not  assist 
the  subsequent  mortgagee  (e). 

(5)  Wilson  V.  Lady  Dunsany,  18  Jur.  (a)  Stackhonse  v.  Jersey,  IJ.  &  H. 

762;  18  BeaT.  293.            '  721;  7  Jur.,  N.  S.  359;  Cory  v.  Eyre, 

(c)  Roberts  v.  Croft,  24  Beav.  223;  1  De  G.,  J.  &  S.  149;  and  see  Welsh- 
2  De  G.  &  J.  1;  27  L.  J.,  Ch.  220;  man  v.  Coventry  Union  Bank,  8  W.R. 
Dixon  V.  Mnckleston,  L.  E.,  8  Ch.  155.  729,  where  it  was  held  that  there  was 

(d)  Manningford  r.  Toleman,  1  Col.  notice  of  the  trust;  and  see  Newton  v. 
070.  Newton,  L.  E.,  6  Eq.  135,  and  jndg- 
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« 

In  another  case  (/),  in  which  A.,  being  entitled  to  a  legacy 
charged  on  real  estates,,  joined  with  the  owner  of  the  estates  va. 
assigning  the  fund  to  trustees,  who  were  to  hold  it  as  a  charge 
upon  the  estates,  and  afterwards  released  the  fund  without  the 
concurrence  of  the  trustees,  and  then  (having  with  another 
become  trustee  in  fee  of  the  estates  themselves)  mortgaged 
them,  first  in  fee,  and  again  to  a  judgment  creditor,  who,  in 
consideration  of  the  mortgage,  acknowledged  satisfaction  on 
her  judgment :  it  was  held,  that  the  latter  had  priority  over 
the  trustees  of  the  fund.  The  right  to  the  fund  was  to  be 
made  out,  it  was  said,  through  A.  He  had  released  it,  and 
with  his  co-trustee  had  contracted  to  give  the  judgment  creditor 
the  benefit  of  a  charge,  instead  of  her  judgment,  upon  which 
she  entered  up  satisfaction  on  the  faith  of  the  contract  and  of 
the  estate  supposed  to  be  vested  in  A.  and  his  co-trustee.  And 
though  the  release  executed  by  A.  was  fraudulent  as  against  his 
trustees,  yet  while  it  remained  in  force  A.  could  not  for  them 
set  up  a  title  prior  to  a  bon^  fide  claimant  on  the  equity  of 
redemption  of  the  estate,  which  was  set  free  by  that  very  release. 
It  would  be  first  necessary  to  establish  an  equity  to  set  aside 
the  'release. 

It  is  conceived  that  in  this  case  the  trustees  might  have 
preserved  their  priority,  by  putting  notice  of  their  settlement 
upon  the  title  deeds.  It  is  true,  that  as  they  were  probably 
in  the  hands  of  the  first  mortgagee,  the  second  mortgagee 
might  even  then  have  failed  to  get  notice  of  it ;  but,  unless 
the  case  were  affected  by  some  such  neglect  or  want  of  equity, 
the  decision  seems  hardly  consistent  with  the  principles  com- 
monly applied.  It  is  difficult  to  see  in  the  fact  that  A.  had 
released  the  fund,  a  reason  for  giving  priority  to  the  subsequent 
mortgagee.  It  no  doubt  induced  her  to  give  up  her  judgment, 
but  the  trustees  were  not  therefore  the  less  innocent,  were 
equally  defirauded,  and  were  earlier  in  time  (1059). 

1037.  The  right  of  trustees  to  be  indemnified  out  of  the 
trust  estate  in  respect  of  the  liabiHties  incurred  in  the  exercise 

raent  of  Lord  Hatherley,  S.  C,  4  Ch.  (/)  Greenwood  r.  Churchill,  6  Beav 

143;  Thorpe  v.  Holdsworth,  7  Rq.  139.      314, 
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of  their  office  is  to  be  preferred  to  any  charge  created  by  the 
cestui  que  trust  {g), 

1028,  In  giving  to  equitable  incumbrancers,  with  equal 
equities,  priority  according  to  time,  the  court  also  considers, 
that  as  between  the  mortgagor  and  the  mortgagee,  the  mort- 
gage affects  the  entire  interest  of  the  former,  saving  only  the 
rights  of  prior  incumbrancers.  A  mortgagor,  after  making 
an  equitable  mortgage,  retains  no  equitable  interest  prior  to 
that  mortgage,  and  can  therefore  convey  none  to  a  subse- 
quent mortgagee.  And  upon  this  principle,  where  (h)  A. 
mortgaged  to  B,  the  equity  of  redemption  of  real  estate, 
reciting  in  the  mortgage  that  a  certain  deed  was  deposited 
with  C.  as  security  for  a  debt  charged  on  the  same  estate,  but 
which  was  false,  and  A,  did  afterwards  deposit  'the  deed  with 
C.  as  security  for  monies  partly  due  before  B.'s  mortgage,  it 
was  held  that  C,  had  no  priority  over  B.  If,  at  the  date  of 
B.'s  mortgage,  there  had  been,  as  was  recited,  a  security  to 
C,  which  A.  had  afterwards  paid  off,  or  which  had  been 
otherwise  avoided,  B.  would  have  had  the  benefit  of  the  pay- 
ment or  avoidance.  The  whole  of  A.'s  interest  was  in  fact 
pledged  to  B.,  and  he  had  nothing  left  in  priority  to  that 
interest  which  he  could  transfer  to  C. 

1029.  It  sometimes  happens  that  an  incumbrancer  has 
priority  over  one  of  earlier  date  than  himself,  but  not  over 
another  who  is  postponed  to  that  incumbrancer;  as  where 
between  securities  dated  in  the  order  A.  B,  C,  B.  has  prio- 
rity over  A.  and  C.  over  B. ;  but  as  between  A.  and  C,  A. 
has  priority.  Here  if  the  fund  available  be  not  more  than 
B.'s  security  will  exhaust,  it  will  be  paid  first  to  C,  to  the 
extent  of  the  debt  for  which  he  has  priority  over  B.,  and  the 
balance  to  B,    But  it  seems  that  if  the  fund  be  more  than 


{g)  Exhall  Coal  Co.,  Ee,  S3  Bear.      123. 
449.    And  as  to  the  paramount  nature  (h)  IVazer  v.  Jones,  5  Hare,  481 ; 

of  the  rights  of  consignees  of  West  on  appeal,  17  L.  J.,  Ch.  353;  12  Jur. 
India  estates,  see  per  Turner,  L.  J.,  443;  see  Hughes  v.  Williams,  1  De  G., 
Paniol  V.  Trotman,  1  Moo.  P.  C ,  N.  S.      Mac.  &  G.  690, 
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enough  for  B.  all  further  sums  received  by  C.  will  be  for  the 
benefit  of  A.  (i).  In  a  case  in  Ireland,  .where,  by  force  of 
registration,  a  deed  gained  priority  over  one  of  earlier  date, 
it  was  held  that  the  former  could  not  shake  off  intermediate 
judgments  of  earlier  date  than  itself,  but  carried  them  up,  a? 
was  said,  "  upon  its  back"  (k), 

1030.  The  question  of  priority  between  the  unpaid  vendor 
of  real  estate,  in  respect  of  his  lien,  and  persons  who  claim 
under  the  purchaser,  depends,  like  other  questions  of  equi- 
table priority,  upon  the  circumstances  of  the  case  and  the 
conduct  of  the  parties,  there  being  no  especial  equity  attached 
to  persons  filling  either  of  those  characters  (/) ;  and  as  well 
between  such  persons  as  other  equitable  incumbrancers,  an 
innocent  incumbrancer,  though  later  in  time,  will  prevail  over 
one  who  has  less  claim  to  equitable  consideration. 

1031.  The  possession  of  the  title  deeds  is  also  of  great 
importance  in  determining  the  priorities  both  of  legal  and 
equitable  incumbrancers. 

The  right  of  a  mortgagee  who  is  postponed  to  another 
incumbrancer,  to  retain  the  possession  which  he  has  got,  of  the 
title  deeds,  has  been  the  subject  of  much  doubt.  Although 
the  owner  of  the  estate  is  entitled  to  the  possession  of  the 
deeds  (m),  it  has  been  said,  that  being  chattels,  the  person  who 
is  in  actual  possession  of  them  may  deal  with  them  subject  to 
the  rights  of  the  true  owner ;  and  that  a  court  of  equity  will 
not  interfere  with  the  possession  of  a  petson  who  has  obtained 
them  for  valuable  consideration  without  notice  of  a  wrongfial 
title,  but  will  leave  the  owner  to  his  remedy  at  law  (n).  And 
an  equitable  mortgagee  has  been  allowed  to  retain  deeds 
acquired  fairly  and  without  notice  against  a  mortgagee  having 
the  legal  estate,  and  declared  to  be  entitled  to  priority;  and  to 


(i)  Benham  i).  Keane,  1  J.  &  H.  Qm)  See  Smith  v.  Chichester,  2  B  & 

683.  War.  S93. 

(70  Sparrow  v.  Cooper,  1  Jo.  72.  (»)  Joyce  v.  Be  Moleyns,  2  J.  &  l 

(Z)  Eice  V.  Eice,  2  Drew.  73.    See  374;  Walwyn  v.  Lee,  9  Ves.  24. 

Qarrard  v.  Frankel,  30  Bear.  445. 
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use  them  as  he  could  in  obtaining  payment  of  his  debt  (o). 
But  it  was  intimated  by  the  Court  of  Appeal  in  another 
case  (p),  that  the  doctrine  does  not  apply  where,  either  from 
the  fiind  being  in  court  or  in  consequence  of  the  legal  estate 
being  outstanding  in  a  trustee,  and  the  beneficial  interest  being 
claimed  by  several  adverse  but  equally  innocent  purchasers  for 
value  without  notice,  the  court  declares  the  right  to  the  estate 
or  ftmd ;  and  that  in  such  a  case  the  decree  would  be 
incomplete,  if,  while  declaring  the  plaintiflP  to  be  absolutely 
entitled  to  the  whole  beneficial  interest,  it  left  the  title  deeds 
in  the  possession  of  a  defendant  claiming  to  hold  them  under 
an  adverse  title,  which  the  same  decree  declared  to  have  no 
valid  foundation.  And  in  the  same  case  (g-)  Lord  Eomilly 
(to  whose  views  the  Court  of  Appeal  expressed  themselves  as 
not  adverse)  considered  that,  assuming  the  right  of  the  prior 
incumbrancer  to  a  declaration  of  priority,  the  question  depends 
upon  whether  the  person  creating  the  charge  in  favour  of  the 
subsequent  claimant  had  any  beneficial  interest  in  the  subject- 
matter  which  he  proposed  to  charge;  if  he  had,  then  the  person 
who  claimed  under  him  and  had  possession  of  the  deeds  would 
be  entitled  to  hold  them  till  he  was  redeemed  or  foreclosed: 
otherwise,  if  there  were  no  interest  in  the  person  creating  the 
charge.  But  neither  of  these  modifications  of  the  rule  agrees 
with  the  decision  in  Joyce  v.  De  Moleyns,  where  the  holder  of 
the  deeds  received  them  from  a  person  who  had  no  beneficial 
interest  in  them. 

In  Hunt  V.  Elmes  (r),  Heath  v.  Crealock  (s),  and  Waldy  v. 
Gray  {t),  the  deeds  were  honestly  received  from  persons  who 
had  an  equity  of  redemption  in  the  property  to  which  they 
related,  but  whose  possession  was  fraudulent;  and  although 
declarations  of  priority  were  made  against  the  holders,  orders 
for  delivery  of  the  deeds  were  relused:  and  in  Heath  v. 
Crealock,  decided  by  Lord  Cairns  and  by  James  and  MeUish, 
L. JJ.,  it  was  said,  by  Sir  "W.  M.  James,  L.  J.,  to  be  a  rule 

(o)  Fagg  «.  James,  8  L.  T.,  N.  S.  (?)  L.  E.,  6  Bq.  140. 

Si  and  sea  Heath  d.  CrealOck,  L.  E.,  (r)  2  De  G.,  F.  &  J.  578. 

10  Ch.  22.  (»)  L.  E.,  10  Ch.  22. 

{p)  Newton  t'.  Newton,  L.  E.,  4  Gh.  (#)  L.  E.,  20  Eq.  238. 
H3. 
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without  exceptioo,  that  from  a  purchaser  for  value  without 
notice  the  court  takes  away  nothing  directly  or  indirectly 
which  that  purchaser  has  honestly  acquired.  If,  however,  the 
security  relates  to  part  only  of  the  estate  and  an  order  be  made 
for  the  sale  of  the  whole,  the  mortgagee  may  be  ordered  to 
produce  the  deeds  for  the  purposes  of  the  sale  and  to  allow 
attested  copies  to  be  taken  (m). 

An  equitable  mortgagee  wiU  not  be  ordered  in  bankruptcy 
to  deliver  up  his  deeds  to  the  trustee,  to  enable  him  to  proceed 
with  a  sale  of  the  property,  before  payment  of  the  mortgage 
debt  and  the  interest  and  costs  of  the  mortgagee  into  court  (ar). 

1033.  The  redelivery  of  the  deeds  to  the  mortgagor  by  a 
mortgagee,  who  has  once  acquired  possession  of  them,  amounts, 
as  regards  persons  who  have  subsequently  lent  their  money  on 
the  faith  of  the  mortgagor's  possession  as  owner,  to  a  discharge 
pro  tanto  of  the  security  ;  and  it  has  been  thought  convenient 
to  consider  under  that  head  the  authorities  which  relate  both  to 
the  original  taking  or  neglect  to  take  the  deeds,  and  to  the 
return  of  them  to  the  mortgagor  or  his  assignee,  without 
receiving  the  sum  which  is  due  upon  the  security  (1408). 

Of  the  Right  to  consolidate  several  Securitips, 
1033.  If  the  owner  of  different  estates  mortsaffe  them  to 
one  person,  separately,  for  distinct  debts,  or  successively,  to 
secure  the  same  debt,  or  the  same  debt  with  further  advances, 
t!^e  mortgagee  may  insist  that  one  security  shall  not  be  re- 
deemed alone  {y);  upon  the  principle  that  redemption  being  an 
equitable  right,  the  person  who  redeems  must  on  his  part  do 

equity  towards  the  mortgagee,  and  redeem  him  entirely  («) 

not  taking  one  of  his  securities,  and  leaving  him  exposed  to  the 
risk  of  deficiency  as  to  the  other. 

This  doctrine  was  acted  upon  by  Courts  of  Law,  in  applica- 

(«)  Thorpe  ®.  Holdsworth,  L.  E.,  245;  Pope  v.  Onslow,  2  Id.  286;  Jones 

7  Eq.  139.  V.  Smith,  2  Ves.  jun.  376  j  Collet  r. 

(iB)  DittOD,  Exp.,  L.  E.,  1  Ch.  Div.  Mnnden,  cited  there. 
557.  (z)  Willie  r.  Liigg,  2  Eden,  78. 

(y)  Shuttle-worth  v.  Laycock,  1  Vcm. 
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tions  under  the  statute  of  Geo.  II.  to  stay  proceedings^  on  pay- 
ment of  principal,  interest  and  costs  (a);  and  it  appears  to  have 
been  recognized  in  other  proceedings  at  law  (b).  It  depends 
upon  a  principle  altogether  different  from  that  upon  which  the 
doctrine  of  tacking,  properly  so  called,  is  founded ;  although  the 
circumstance,  that  the  union  of  two  or  more  securities  is  common 
to  both,  has  caused  it  sometimes  to  be  treated  as  a  branch  of  that 
doctrine.  In  tacking,  the  right  is  to  throw  several  debts,  one 
or  more  of  which  are  either  lent  upon  inferior  securities  on  the 
same  estate,  or  are  mere  specialty  debts,  upon  the  protection  of 
the  legal  estate,  the  dominion  over  which  is  the  very  foundation 
of  the  right  (994) ;  but  the  right  which  is  now  to  be  considered 
depends  upon  the  equitable  principle  that  he  who  seeks  the  aid 
of  the  court  must  do  equity  himself;  and  it  enables  a  mortgagee 
to  unite,  and  to  hold  united,  securities  on  different  estates  until 
pa3Tnent  of  the  debts  charged  on  both  of  them — to  make  one 
estate  liable  for  a  debt  specifically  charged  on  another.  To  give 
a  right  to  tack,  one  debt  only  needs  to  have  been  lent  on  the 
credit  of  the  estate  (1003);  it  is  sufficient  that  the  other  be 
merely  a  lien  upon  it,  and  where  the  doctrine  of  circuity 
applies,  even  that  is  unnecessary  (1014) ;  but  the  essence 
of  the  other  doctrine  is,  that  there  shall  be  several  estates, 
each  specifically  liable  for  a  particular  debt.  To  the  one 
notice  at  the  time  of  the  advance  is  fatal  (1007);  in  the 
other,  the  right  belongs  to  a  mortgagee,  who  has  taken  several 
securities  from  the  same  mortgagor,  and  who,  therefore,  of 
necessity,  has  notice  of  the  first  mortgage,  when  he  takes  the 
second.  » 

1034.  The  mortgagee  has  a  right  to  the  benefit  of  this  rule, 
though  the  securities  be  made  to  trustees,  and  even  where  they 
are  made  to  different  sets  of  trustees  (c) ;  and  if  the  mortgages 
be  made  to  different  mortgagees,  one  of  whom  takes  an  assign- 
ment from  the  other  of  his  security,  the  securities  may  be  united, 
whether  the  assignee  had  an  interest  which  entitled  him  to  re- 

(»)  Roe  ih  Kaj-o  v.  Soley,  2  W.  Bl.      587. 
r26.  (c)  Tasscll  t:  Smith,  2  De  G.  &  J. 

(J)  Bee  ]\ravcon  r.  Bloxam,  11  Excli,      713;  4  Jiir.,  N.  S,  1090. 
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quire  an  assignment  (as  where  he  was  surety  for  that  debt  (d)  ), 
or  whether  he  had  no  such  interest  (e) ;  and  although  upon 
talcing  the  assignment  he  had  notice  of  a  subsequent  incum- 
brance, the  owner  of  which  would  be  affected  by  the  union 
of  the  prior  securities  (/)  :  because  it  is  said  the  latter  might 
have  contemplated  the  possible  consolidation  of  the  mortgage 
which  precedes  his  own  with  a  security  on  another  estate.  But 
consolidation  was  refused  where  the  security  on  the  second 
estate  was  not  in  existence  at  the  date  of  the  subsequent 
securities  on  the  first  estate,  and  the  assignor  of  the  prior 
security  on  the  latter  had  notice  of  those  subsequent  securities 
at  the  date  of  the  assignment  {g). 

1035.  Nor  Is  the  right  of  the  mortgagee  affected  by  reason 
of  his  selling  one  of  the  estates  under  his  power  (A) ;  or  by  an  as- 
signment taken  after  the  bankruptcy  of  the  mortgagor  (though 
the  holder  of  an  original  security  taken  after  notice  of  the  insol- 
vent state  of  the  mortgagor  will  not,  in  bankruptcy,  be  allowed 
to  gain  a  preference  by  consolidating  it  with  an  earlier  security 
for  another  debt  (i));  or  by  any  other  change  in  the  ownership 
of  the  equity  of  redemption,  either,  by  descent,  sale,  mortgage 
or  other  devolution  of  the  estates  (h)  ;  but  the  mortgagee  may 
hold  both,  even  against  the  purchaser  or  mortgagee  of  the 
equity  of  redemption  of  one  of  them  without  notice  of  the 
other  mortgage,  until  payment  of  all  that  is  due  on  both  (Z) ; 
and  though  the  security  of  such  a  puisne  mortgagee  be  earlier 
in  date,  but  postponed  from  another  consideration  {m).     And 

((2)  Tweedale  ®.  Tweedale,  23  Bear.  Carter,,  Exp.,  Aiubl.  733;    Ireson  v. 

341.  Denn,  2  Cox,  Ch.  Ca.  425  ;  Tribonrg 

(e)  Vint  v.  Padgett,  1  Gift.  446;  2  v.  Pomfret,  cited  Amtl.  733;  Titley  v. 

De  a.  &  J.  611 ;  4  Jur.,  N.  S.  254,  Daviea,  2  y.  «5  C.  C.  C.  399,  Palk  «, 

,1122.  Lord  Clinton,  12  Ves.  48 ;    Cater  v. 

(/)  Vint  V.  Padgett,  supra.  Charlton,  Collet  v.  Mnnden,  cited  2 

(?)  Baker  r.  Gray,  L,  E.,  1  Ch.  Div.  Ves.  jun.  377,  and  Lord  Alvanley's 

*91-  judgment  there.   Fosbrooke  ■».  Walker, 

(70  Selby  v.  Pomfret,  1  J,  &  H.  336;  2  L.  J.,  N.'  S.,  Ch.  161,  is  contrary  to 

7  Jur.,  N.  9.  886,  860.  the  current  of  authorities. 

(i)Hodgkin,Exp.,L.E.,20Eq.  746.  (I)  Ireson  i).  Denn,  supra;  Neve  f. 

(Ji)  Alsager,  Exp.,  2  M.,  D.  &  De  Pennell,  2  H.  &  M.  170;  33  L.  J.,  Ch! 

G.  328;    Selby    «.  Pomfret,   supra;  19. 
Margrave  v,  Le  Hooke,  2  Vern.  207j  (?»)  Neve  v.  Pennell,  snpfnj 
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the  purchaser  or  other  assignee  may  then  hold  until  he  be 
redeemed,  both  as  to  his  own  security  and  what  he  paid  when 
he  redeemed  the  original  mortgagee  (w).  So  that  a  puisne 
mortgagee  has  thus  the  power  of  throwing  his  debt  upon  an 
estate,  which  the  mortgagor  never  made  subject  to  it.  And 
where  three  estates,  A.,  B.  and  C,  were  mortgaged  (o),  and 
then  A.  was  sold,  and  the  purchaser  paid  off  the  mortgage  and 
got  the  legal  estate  ;  it  was  held,  that  he  might  compel  puisne 
mortgagees  of  B.  and  C,  having  also  a  security  on  another 
estate,  D.,  to  pay  him  all  that  he  had  paid  to  the  first  mort- 
gageej  taking  only  a  conveyance  of  B.  and  C,  or  to  be  fore- 
closed as  to  those  estates. 

1036.  But  as  to  the  right  of  the  assignee  to  hold  both 
estates,  where,  subsequently  to  the  mortgage  of  both,  one  of 
them  was  sold,  and  the  other  mortgaged.  Lord  Hardwicke 
seems  to  have  thought  (jo),  that  in  such  a  case  the  equitable 
mortgagee  may  throw  his  debt  upon  the  purchased  estate,  by 
redemption  of  the  original  mortgage,  only  when  the  sale  is 
subsequent  to,  and  not  when  it  precedes,  his  mortgage ;  because, 
when  the  sale  comes  first,  the  mortgagor  has  no  longer  a  right 
of  redemption  in  him  as  to  the  estate  sold,  and  can  therefore 
convey  none  to  the  mortgagee.  But  he  said,  it  would  be  dif- 
ferent, if  that  estate  had  only  been  mortgaged,  for  then  the 
mortgagor  could  have  passed  his  right  of  redemption.  It  is 
not,  however,  fi-om  the  mortgagor  that  the  assignee  of  the 
equity  of  redemption  acquires  the  right  to  hold  both  estates ; 
nor  does  the  mortgagor  in  fact,  upon  making  a  second  mort- 
gage of  one  estate,  pass  his  equity  of  redemption  in  the  other ; 
aU  that  he  passes,  in  the  other  estate,  is  a  possibility,  enabling 
the  puisne  mortgagee  to  get  at  that  estate,  through  the  right 
which  the  first  mortgagee  has  over  it — ^by  redeeming  him,  and 
getting  the  benefit  of  his  securities.  Now  the  prior  mortgagee 
may  clearly  hold  against  the  subsequent  purchaser  of  the  equity 
of  redemption ;  for  his  security  is  prior  to  the  sale :  if  then  the 

(»i)  Titley  v.  Davles,  2  Y.  &  C.  C.  C.         (o)  Sober  v.  Kemp,  G  Hare,  155. 
399  J  Bovey  v.  Skipwith,   1  Ch.  Oa.  {p)  Titley  D.  Davies,  supra.     See 

201.  marg.  note  from  Sei^t.  Hill's  MSi 
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assignee  steps  into  his  place,  and  derives  his  right  through  him 
(and  he  has  no  other  equity),  it  does  not  appear  why  he  may 
not  hold  against  a  purchaser  as  well  as  against  a  mortgagee (p). 
But  it  is  not  clear  that  the  point  was  raised. 

i  * 

1037.  It  seems,  however,  that  the  redeeming  assignee  may 
be  deprived  of  his  right  to  hold  both  securities,  or  more  properly 
he  may  be  prevented  from  acquiring  this  right,  either  by  the 
mortgagor  or  the  original  mortgagee  (g) :  the  mortgagor  may 
do  this  by  redeeming  the  first  mortgagee  himself ;  and  the  first 
mortgagee  by  parting  with  one  of  his  securities  before  he  is 
redeemed;  for  the  estate,  being  then  no  longer  liable  to  his 
debt,  the  puisne  mortgagee  who  redeems  can  acquire  no  title 
to  it. 

1038.  A  mortgagee  is  entitled  to  be  redeemed  as  to  both 
securities,  whether  they  unite  in  him  before  or  after  the  equities 
of  redemption  have  been  united  in  the  hands  of  a  purchaser  or 
puisne  mortgagee  ;  who  take  subject  to  the  equities  which  sub- 
sisted against  the  mortgagor  (/•).  It  has  been  held  to  be  other- 
wise where  the  securities  united  in  the  mortgagee  for  the  first 
time  after  the  separation  of  the  equities  of  redemption  of  the 
several  estates,  though  the  persons  in  whom  they  were  vested, 
being  devisees  of  the  former  owner,  were  only  volunteers.  But 
it  was  intimated  that  there  might  have  been  some  ground  for 
the  latter  claim,  if  the  mortgagee  had  become  possessed  of  both 
the  securities  whilst  the  equities  were  yet  in  the  hands  of  the 
same  owner,  though  he  had  acquired  them  at  difierent  times  (s). 
The  distinction  taken  in  this  case  is,  however,  open  to  much 
doubt,  although  it  was  some  time  after  recognized  by  the  Court 
of  Exchequer  {t).  It  proceeded  upon  the  principle,  now  over- 
ruled, that  it  was  the  possession  by  the  mortgagee  of  the  legal 

(jj)  And  sec  Beevor  v.  Luck,  L.  E.,  1122  ;  Beevor  v.  Luck,  L.  R.,  i  Eq, 

i  Eq.  537.  537. 

(2)  Titley  v,   Davies,  supra.     See  (s)  White  «.  Hillacrc,  3  Y.  &  C.  597. 

marg.  note  from  Serjt.  Hill's  MS.  (<)  Marcon    v.  Bloxam,    ll  Esch. 

(r)  Vint  v.  Padgett,  1  Giffi.  446;  2  586. 
De  G.  &  J.  elli  4  Jur.,  N.  S.  254, 
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estate  in  the  two  properties  whicli  entitled  him  to  consolidate 
(1043). 

1039.  Where  the  whole  estate  was  mortgaged. to  A.  in  1821, 
to  secure  6,000/.,  the  equity  of  redemption  beiag  as  to  one- 
third  in  X.,  and  as  to  two-thirds  in  Y.;  and  then  in  1831,  X.'s 
third  was  conveyed  to  B.  to  secure  12,000?. ;  and  in  1833,  Y.'s 
two-thirds  to  C.  to  secure  2,106/. ;  and  in  1838,  the  mortgages 
to  A.  and  C.  were  assigned  to  D. :  the  case  was  treated  as  if  the 
securities  to  B.  and  C.  were  charges  upon  different  estates,  and 
D.,  the  assignee,  was  not  allowed  to  retain  the  securities  to  A. 
and  C.  as  against  B.,  until  payment  by  the  latter  of  all  that 
was  due  on  those  securities.  The  decree  (m),  therefore,  was  for 
redemption  by  B.,  the  second  mortgagee  of  one-third,  of  all 
that  was  due  on  the  security  of  1821,  which  affected  the  whole 
estate,  and,  in  default,  foreclosure.  Then  for  an  account  of 
subsequent  interest  due  to  D.  in  respect  of  the  mortgage  to 
C.  of  the  two-thirds  (1833),  with  a  direction  to  distinguish 
the  amoimt  due  on  the  mortgage  of  1821,  and  to  divide  the 
same  into  three  parts ;  and  for  redemption  on  payment  by  X. 
of  one-third  of  the  amount  due  on  the  last-mentioned  mortgage, 
and  by  Y.  of  the  other  two-thirds  thereof,  and  also  of  the  sum 
due  on  the  mortgage  to  C.  of  1833 ;  in  defiiult  of  pajTnent,  X, 
and  Y.  being  severally  foreclosed.  In  case  of  redemption  by 
B.,  an  account  was  directed  of  the  amount  due  on  his  security 
(1831),  and  subsequent  interest  on  what  he  should  pay  D.;  and 
redemption  by  D.,  on  payment  of  all  found  due  to  B.,  and  in 
default  foreclosure. 

Provision  was  then  made  for  redemption  by  X.  and  Y. 
respectively,  and  in  default  for  foreclosure  of  them  respectively, 
in  similar  terms  mutatis  mutandis,  having  regard  to  their  re- 
spective shares.  In  case  D.  should  redeem  B.,  an  account  of 
the  sum  due  to  D.  in  respect  of  C.'s  security  (1833),  and  sub- 
sequent interest  on  what  he  should  pay  B. ;  and  redemption 
directed  by  X.  and  Y.,  and,  in  default,  foreclosure  of  them 

(«)  Thomeycroft  f.  Crockett,  2  H,  of  L.  C.  239. 
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respectively,  in  similar  terms  mutatis  mutandis,  having  regard 
to  their  respective  shares  in  the  mortgaged  premises. 

In  this  case  B.,  by  virtue  of  the  rule,  that  a  mortgagee  ought 
not  to  be-redeemed  in  part  (1429),  was  called  upon  to  redeem 
the  whole  security  of  1821,  which  aflfected  all  the  estate;  but 
as  to  the  right  of  redemption  given  to  X.  and  Y.,  it  was  dif- 
ferent, because  their  rights  arose  out  of  mortgages  of  distinct 
shares  of  the  estate,  effected  after  the  splitting  of  the  equity  of 
redemption. 

1040.  Nor  is  the  mortgagee  with  several  securities  entitled 
to  the  discharge  of  both  debts,  against  a  person  who  happens 
to  be  engaged  (x)  with  another  in  one  mortgage  only,  though 
his  co-mortgagor  may  have  pledged  another  estate  to  the  same 
mortgagee.  As  where  a  mortgagee  of  one  estate  takes  a 
second  mortgage  thereon  as  further  security  for  an  advance 
to  another  person,  whose  estate  is  also  mortgaged  to  secure  the 
same  debt  {y).  The  estate  of  the  latter  is  here  only  Hable  for 
the  sura  advanced  to  him ;  but  the  estate  of  the  first  mortgagor 
is  liable  for  both  debts.  In  like  manner,  if  two  join  in  mort- 
gaging their  several  estates  to  the  same  mortgagee,  to  secure  a 
sum  advanced  to  them  both,  or  to  one  of  them  only,  and  then 
one  mortgages  to  the  same  mortgagee,  for  his  own  debt,  pro- 
perty, part  of  which  was  included  in  the  former  mortgage  {z) ; 
he  who  is  not  mixed  up  with  the  last  security  shall  not  have 
the  onus  of  redeeming  it.  And  so  where  different  interests  in 
the  same  estate  are  mortgaged,  and  one  of  the  owners  after- 
wards mortgages  his  interest  alone.  As  where  a  dowress  and 
heir-at-law  mortgaged  the  estate,  which  had  descended  subject 
to  a  mortgage,  and  then  the  heir  mortgaged  again ;  the  dowress 
was  held  entitled  to  her  dower  (a),  subject  only  to  payment 
of  the  ancestor's  mortgage,  and  of  that  in  which  she  had  herself 
joined,  with  the  interest  and  so  much  of  the  costs  of  suit  as 
related  to  those  sums.     In  all  which  instances  it  will  be  ob- 

(iC)  Jbnes*.  Smith,  2  Ves.  jun.  376.  329!  10  Jur.  328;  Bowker  v.  Bull,  1 

ly)  Aldwortb  t).  Eobinson,  2  Bear.  Sim.,  N.  S.  29. 

287.  (a)  Jones  v.  Griffitllj  3  Coll.  207, 
(i)  l-Iiggins  V.  Frankis,  15  L.  J.,  Ch. 


CONSOLIDATION  OF  EQUITABLE  INTERESTS.  637 

served,  that,  though  the  securities  were  ajl  in  one  hand,  the 
equities  of  redemption  in  the  estates,  or  in  different  interests 
in  the  same  estate,  were  vested  in  divers  owners. 

1041.  Where  a  tenant  for  life  had  charged  the  estate  (i)  in 
exercise  of  a  power  reserved  to  him,  and  had  mortgaged  the 
charge  with  other  property  to  a  second  mortgagee,  it  was  held, 
that  the  remainderman  might  redeem  the  latter  without  paying 
off  his  whole  debt;  on  the  ground  that  the  burthen  of  the 
whole  redemption  would  in  effect  be  an  increase,  by  so  much, 
of  the  charge;  making  the  estate  of  no  value  to  those  in 
remainder ;  but  it  was  intimated,  that  there  was  a  distinction 
between  the  oases  of  the  mortgagor  and  of  the  remainderman. 

104S.  The  right  of  the  mortgagee  to  hold  both  securities 
formerly  seems  to  have  been  considered  to  be  limited  to  cases 
in  which  both  were  legal  securities  ;  and  this  appears  actually 
to  have  been  the  case  in  the  early  examples  of  the  rule.  Sir 
W.  Grant  says  (c) : — "  If  two  separate  estates  are  mortgaged, 
by  which,  I  understand,  the  legal  interest  absolutely,  and,  at 
law,  irredeemably,  conveyed,  this  court  will  not  interpose  in 
favour  of  the  redemption  of  one  without  the  redemption  of 
both."  And  again, — "  If  there  are  two  legal  mortgages, 
which  at  law  are  become  absolute,  the  mortgagee  shall  insist 
upon  being  redeemed  as  to  both  or  neither."  And  Alderson, 
B.,  says  (d), — "  Where  a  mortgagee  is  in  possession  of  the 
legal  estate  in  two  properties."  In  a  case  (e)  where  a  second 
(equitable)  mortgagee  of  one  estate,  upon  discharge  of  the  first 
mortgage  by  sale  of  part  of  the  mortgaged  property,  became 
entitled  to  and  filed  a  bill  to  enforce  an  assignment  of  the  legal 
estate  in  the  residue,  the  question  was  raised  whether  this 
was  an  interest  enabling  him  to  hold  it,  with  another  security 
given  him  by  the  same  mortgagor,  on  a  different  estate,  against 
the  mortgagor's  assignees.  But  the  point  was  not  decided. 
Assuming  the  necessity  for  a  possession  of  the  legal  interest, 

(J)  Lord  Kensington   v.  Bouverie,  (,d)  3  Y.  &  C.  609. 

19  Beav.  39.  (fi)  Gnigeon  v.  Gerrard,  4  Y.  &  C. 

(c)  2  Ves.  jnn.  376.  119. 
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it  would  seem,  upon  the  principle  already  noticed  (998),  that 
the  best  right  to  call  for  the  legal  estate,  accompanied  by  an 
assertion  of  ownership,  is  equivalent  in  these  matters  to  the 
actual  possession  of  it,  that  this  question  might  have  been  well 
answered  in  the  affirmative  {f). 

But  it  is  now  settled  that  a  mere  equitable  interest  in  the 
securities  will  enable  the  mortgagee  to  hold  them  both,  the 
right  not  being  founded  upon  any  principle  connected  with 
the  legal  estate.  Where  A,  assigned  a  reversionary  interest 
in  equitable  personalty  to  B.,  and  secondly  to  C.  (a  mortgagee 
under  A,  of  ireehold  and  leasehold  estates),  upon  trust  for  sale, 
and  payment  of  the  residue  to  A.,  and  then  sold  to  D.,  who, 
before  completing  his  purchase,  paid  off  B. ;  and  A.  declared, 
that  until  execution  of  the  assignment  to  D.,  he  should  stand 
in  B.'s  place  and  have  the  benefit  of  her  security;  it  was 
held(^)  that  C.  might  foreclose  against  A.  and  D.  (the  latter 
being  adjudged  to  be  entitled  to  the  benefit  of  B.'s  security), 
in  default  of  payment  of  both  his  securities.  Here  all  the 
interests  in,  the  personalty  were  of  necessity  equitable,  but  the 
rule  was  put  into  operation  in  favour  of  a  puisne,  and  against 
a  prior  incumbrance,  on  that  fond, 

1043.  The  right  of  complete  redemption  overrides  the  right 
of  the  surety  (1153)  for  one  of  the  debts,  who  discharges  it, 
to  have  the  full  benefit  of  the  security  for  that  debt;  unless 
there  be  a  special  contract  that  the  surety's  right  shall  have 
priority ;  or  unless  fi^aud  or  misrepresentation  against  the  surety 
have  affected  the  rights  of  the  mortgagee  (A).  A  contract  in 
the  surety's  &vour  will  not  be  inferred,  from  the  mere  fact 
that  the  suretyship  extends  only  to  one  of  the  debts,  and  that 
he  refused  to  be  bound  for  the  other. 

(/)And6eeBemdge,Exp.,3Mont.,  rule  was  applied   in   bankruptcy  by 

Dea.  &  De  G.  464  j  Higgins  v.  IVankis,  directing  an  account  of  what  was  due 

15  L.  J.,  CIi.  329;  10  Jur.  328.  upon  all  the  securities. 

(g)  Watts  v.  Symes,  16  Sim.  640;  (K)  Farebrother  v.  Wodehonse,  23 

and  1  De  G.,  Mac.  &  G.  240;  Neve  r.  Beav.  18;  2  Jur.,  N.  S.  1178;  26  L.  J 

Pennell,  2  H.  &  M.  170;  per  Sir  W.  Ch.81.    Appeal  compromised,  26  L.  J ' 

P.  Wood ;    and  see  Berridge,  Exp.,  Ch,  240.         '                                     ' 
3  Mont.,  Dea.  &  De  6.  464,  where  the 
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1044f  The  incumbrancer  may  also  unite  securities  of  dif- 
ferent natures,  as  an  assignment  of  equitable  personalty  with 
&,  mortgage  upon  freeholds  and  leaseholds  (i), 

* 
1046.  The  right  of  the  mortgagee  to  be  redeemed  as  to  his 

whole  security  applies  -whether  the  suit  be  by  a  person  actively 
seeking  the  aid  of  equity  to  redeem,  or  a  foreclosure  suit,  where 
the  mortgagee,  who  is  liable  to  be  redeemed,  comes  to  enforce 
his  legal  right  (A),  So  in  bankruptcy  the  mortgagee  has  this 
right,  whether  the  apphcation  to  the  court  be  by  him  or  not, 
it  being  now  well  settled,  that  whether  the  suit  is  for  fore- 
closure or  redemption,  the  mortgagee  is  equally  entitied  to 
say  to  the  mortgagor,  "  You  must  redeem  entirely  or  not  at 
all"  (0(1664). 

It  is  clear,  on  the  other  hand,  that  the  mortgagor  cannot 
insist  upon  this  rule  as  against  the  puisne  mortgagee  of  seve- 
ral estates,  of  which  there  are  prior  mortgagees  to  different 
persons.  Either  of  such  persons  may  be  redeemed  separately 
by  the  puisne  mortgagee,  notwithstanding  the  mortgagor's 
objection  (m).  There  is  no  question  here  of  leaving  either  of 
the  prior  mortgagees  a  part  of  his  security  which  may  be  defi- 
cient, nor  does  it  concern  either  of  them,  whether  the  other 
be  redeemed  or  not.  And  if  the  puisne  mortgagee  seek  to 
redeem  those  prior  to  him  in  one  suit  (which  he  may  do  if 
they  do  not  object)  he  may  still  have  a  decree  to  redeem  them 
separately;   for  this  mode  of  proceeding  will  not  alter  his 


(i)  Watts  V.  Symes,  16  Sim.  640;  De  G.,  F.  &  J.  595;  notwithstanding 

and   see   Spalding  v.  Tliompson,  26  Smeatliman   t.  Bray,   15   Jur.  1051; 

Bear.  637;  Tassell  v.  Smith,  2  De  G.  Holmes  c.  Turner,    7  Hare,  367,  n. 

&  J.  713.     So  in  Jones  v.  Smith,  2  The  terms  of  redemption  are  the  same 

Ves.  J.  376,  which  was  reversed  by  the  whether  they  be  ascertained  in  a  suit 

House  of  Lords;   but  the  reasons  do  for  redemption  or  foreclosure.  (2  Hare, 

not  appear,  and  there  seems  no  doubt  334;  6  Id.  160.)   The  point  in  question 

on  the  point.  was  not  argued  before  Wigram,  V.-C, 

(A)  Tribonrg  v.  Lord  Pomfret,  cited  and  no  reason  is  given  for  the  decision, 

Ambl.  733.  which  may  have  been  on  the  ground 

(Z)  Berridge,  Exp.,  3  M.,  D.  &  De  G.  that  both  the  mortgages  were  not  legal. 

464;  "VYatts  v.  Symes,  1  De  G.,  Mac.  They  were  so  in  Smeathman  v.  Bray. 

&  G.  240;  Selby  v.  Pomfret,  7  Jur.,  (m)  Pelly  v.  "Wathen,  7  Hare,  351; 

N.  S.  836,  860;    1  J.  &  H.  336 ;   3  See  S.  C,  1  De  G.,  Mac.  Ss  G.  16. 
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rights  as  between  him  and  the  mortgagor,  or  prevent  him 
from  giving  up  his  right  to  part  of  the  security  if  he  shall  see 
fit,  and  working  out  his  claim  against  the  rest  (1670), 

1046.  Nor  does  the  right  of  retainer  arise  where  one  secu- 
rity has  been  satisfied  before  the  other  was  complete.  There- 
fore where  there  was  a  mortgage  on  one  estate,  and  a  judg- 
ment was  also  recovered,  and  the  debt  was  paid  into  court, 
and  taken  out  by  the  mortgagee,  before  he  had  recovered  judg- 
ment in  respect  of  a  mortgage  debt  charged  on  another  estate 
(the  security  for  which  was  held  to  be  invalid),  it  was  held 
that  he  could  not  retain  the  deeds,  and  refiise  to  reconvey  the 
estate  comprised  in  the  satisfied  mortgage,  until  payment  of 
the  second  judgment  (n). 


Chapter  VII.  Part  3. — Of  Pkiobitx  under  Securities 
UPON  Chattels  Personal  and  Choses  in  Action  ; 
AND  UPON  Ships  under  the  Maritime  Law. 

1047  ■  Of  Priority  in  Securities  upon  Chattels  Personal  and  Glioses  in 

Action, 
1060-  Of  Pnoritt/  under  the  Maritime  Law. 

1047.  If  a  bonft  fide  incumbrancer,  without  notice  of  a  prior 
charge  upon  a  chose  in  action  or  personal  property  in  the  hands 
of  a  third  person  obtains  possession  (o),  or  gives  notice  of  his 
own  charge  to  the  person  who  has  the  legal  interest  in  or  con- 
trol over  the  property,  he  shall  generally  be  preferred  to  an 
earlier  claimant  who  has  not  taken  possession,  or  who  has 
given  later  or  no  notice  ( p),  unless  the  holder  of  the  property 
have  by  other  means  acquired  sufficient  notice  of  the  earlier 
claim  (y)  (888). 

(m)  Mayor  of  Brecon  v.  Seymour,  26  Younge,  602;  Lee  v.  Hewlett,  2  K.  & 

Beav.  5i8;  6  Jur.,  N.  S.  1069.  J.  531.    Under  the  Policies  of  Assnr- 

(o)  Daniel  v.  Kussell,  14  Ves.  392.  ance  Act,  1867,  the  date  of  notice  of 

(^p)  Dearie   v.   Hall,    3   Rubs.    1;  assignment  of   policies  regulates  the 

Loveridge  i).  Cooper,  id.  30;  Foster  v.  priority  of  all  claims  under  the  assign- 

Blackstone,  1  M.  &  K.  297;  Foster  v.  meut.    (Sect.  3.) 

CockereU,  9  Bli.,  N.  S.  332;  Meux         (y)  Lloyd  v.  Banks,  L.  E.,  3  Ch, 

V.  Bell,  1  Hare,  73;  Hnlton  v.  Sandys,  488. 
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Before  taking  his  security,  he  ought  however  to  inquire 
if  any  notice  have  akeady  been  given  (r);  but  he  shall  not 
suffer  from  neglecting  to  do  so,  if  by  inquiry  he  could  have 
got  no  information  as  to  the  earKer  charge — as  if  one  trustee 
only  had  notice  of  it  and  had  died  («). 

1048.  The  notice  will  be  effectual  when  the  ftind  is  in  the 
hands  of  the  person  who  is  to  apply  it,  though  it  be  not  actually 
payable  {t).  But  it  does  not  disturb  the  order  of  priority  until 
the  fund  has  reached  his  hands,  or  has  become  due  from  him. 
Therefore  an  assignee  who  gives  notice  at  any  time  before 
that  period  ^viU  retain  the  priority  which  is  given  by  the 
date  of  his  security,  against  another  incumbrancer  df  later 
date  who  has  given  an  earlier  notice  (m).  This  rule  has  been 
applied  to  an  attachment  (v)  issued  out  of  the  Court  of  the 
Lord  Mayor  of  London,  against  a  ftind,  before  it  has  come 
to  the  trustee's  hands. 

A  result  of  this  rule  is,  that  an  incumbrancer  of  later  date 
may  obtain  priority,  notwithstanding  the  utmost  diligence  of 
one  earlier  in  time  in  giving  notice  of  his  security.  For  if  the 
later  incumbrance  be  made  in  favour  of  the  trustee  or  holder  of 
the  fund  himself,  no  notice  by  the  owner  of  the  prior  incum- 
brance will  affect  the  secm-ity  of  the  trustee.  The  notice  will 
not  operate  before  the  fund  comes  into  the  trustee's  possession ; 
and  when  he  receives  it,  the  notice  of  his  own  security  will  first 
attach  and  give  him  precedence  (x). 

Notice  should  nevertheless  be  given  at  the  earliest  period, 
for  though  the  trustee  has  priority  in  respect  of  all  charges 
existing  in  his  favour  at  the  date  of  the  notice,  he  cannot 
afterwards  acquire  any  new  charge  or  right  of  set-off,  and  he 
is  from  that  time  bound  to  withhold  aU  further  payments  on 

(r)  Smith  v.  Smith,  2  Cro.  &  M.  i:  Beadon,  L.  E.,  3  Eq.  664.) 

231.  00  BuUer  v.  Plnnkett,  1  J.  &  H. 

(«)  Meux  V.  Bell,  supra;  Foster  v.  441;  7  Jur.,  N.  S.  873;  see  Suffolk, 

Blackatone,  supra.  Earl  of  v.  Cox,  15  W.  K.  733. 

(«)  Addison  v.  Cox,  L.  E.,  8  Oh.  76;  (r)  "Webster  r.  Webster,  31  Beav. 

and  it  should  be  given  to  the  persons  393;  8  Jur.,  N.  S.  1047. 

who  have  the  actual  control  of  the  (a)  Somerset  v.  Cox,  33  Beav.  634; 

fund  at  the  date  of  the  charge.  (Bridge  10  Jui-.,  N.  S.  351;  33  L.  J.,  Ch.  490. 
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account  of  the  mortgagor,  unless  made  with  the  mortgagee's 
consent  (^). 

1049.  The  priority  of  the  holder  of  the  ftind  extends  not 
only  to  actual  charges,  but  to  all  rights  of  set-off  and  other 
equities  existing  between  him,  or  the  estate  out  of  which  the 
fund  is  payable,  and  the  person  entitled  to  the  fund  subject 
to  the  incumbrances  («). 

1050.  An  incumbrancer  (a)  upon  a  fond  in  court  should 
apply  for  a  stop  order,  of  which  notice  should  be  given  to  all 
persons  who  have  obtained  similar  orders  upon  the  fund  (5), 
and  wWch  will  be  as  effectual  as  notice  in  other  cases  in  giving 
priority  (c) ;  like  notice  also,  it  applies  only  to  the  particular 
charge  in  respect  of  which  it  is  obtained,  though  it  be  granted 
against  the  whole  fund  (d).  If  after  the  stop  order  have  been 
obtained  the  share  is  carried  over  to  the  account  of  the  mort- 
gagor and  his  incumbrancers,  a  stop  order  obtained  by  a  later 
mortgagee  wiU  not  affect  the  priority  of  him  who  obtained  the 
first,  though  it  seems  it  would  be  otherwise  if  the  fund  were 
carried  over  to  the  account  of  the  mortgagor  alone  (e).  The 
right  thus  acquired  by  a  puisne  incumbrancer  without  notice 
cannot  be  disturbed  by  a  mere  notice  to  the  paymaster  general, 
who  is  not  a  trustee  of  the  funds  in  his  hands,  but  only  the 
agent  of  the  court  (900). 

1051.  When  a  person  who  'has  a  lien  upon  a  fund,  of 
which  he  is  the  holder,  pays  it  into  court,  he  should  state  his 

{y)  Stephens  v.  Venablea,  30  Beav.  vered  judgment  in  a  division   other 

625.  than  the    Chancery  Division  of   the 

(«)  Webster  v.  Webster,  Stephens  v.  High  Court,  to  obtain  a  charging  order 

Venables,  supra.    See  Willes  «.  Green-  before  applying  for  a  stop  order  on 

hill,  29  Beav.  376;  i  De  G.,  F.  «5  J.  a  fund  standing  to  the  credit  of  the 

147,  on  question  of  notice;  Nelson  v.  Chancery    Division.      (Hopewell     v. 

London  Assurance  Co.,  2  Sim.  &  St.  Barnes,  L.  E.,  1  Ch.  Div.  630.) 

292.  (c)  Greening    v.  Beckford,   supra; 

(a)  Greening  v.  Beckford,  6  Sim.  Warburton  v.  Hill,  Kay,  470. 

195.  (d)  M'Leod  i).  Buchanan,  33  Beav. 

(J)  Hulkes   «.  Day,    10    Sim.    41.  23is  9  Jur.,  N.  S.  1266;  10  Id.  223. 

Since  the  Judicature  Acts,  it  is  not  (e)  Lister  v.  Tidd,  L.  E.,  4  Eq.  462. 
necessary  for  a  person,  who  has  roco- 
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claim  and  obtain  a  stop  order,  otherwise  lie  may  lose  his 
priority  as  against  a  creditor  without  notice  of  the  lien,  who 
gets  such  an  order  (/).  But  if  before  conversion  and  payment 
into  court  of  the  proceeds  of  incumbered  property,  an  incum- 
brancer has  completed  his  title  by  giving  notice  to  the  holder, 
an  earlier  stop  order  obtained  by  another  claimant  will  not 
affect  his  priority  {ff).  So  if  there  be  no  fund  in  court,  which 
could  be  the  subject  of  a  stop  order  before  the  bankruptcy  of 
the  assignor,  and  the  assignee  have  given  notice,  he  will  have 
a  better  right  than  the  bankruptcy  trustee  to  the  fund  when 
brought  into  court  {h).  And  until  the  court  has  made  itself 
the  trustee  by  dealing  with  the  fund,  or  so  long  as  any  thing 
remains  to  be  done  in  connection  with  it,  wherein  the  trustee's 
concurrence  is  necessary,  notice  to  him  will  give  priority  (i). 
It  has  however  been  held  that  if  the  trustee  himself  make  the 
advance,  the  fund  being  in  court,  he  is  bound  to  obtain  a  stop 
order,  so  that  any  other  person  who  proposes  to  make  an 
advance  may  ascertain  whether  the  fund  is  incumbered  (A). 

Where  several  stop  orders  have  been  obtained  on 'the  same 
day,  a  prior  notice  by  one  of  the  creditors  will  give  priority  to 
his  claim  (1), 

1062.  The  rule  as  to  giving  notice  is  binding  upon  the 
trustee  in  the  bankruptcy  of  a  person  interested  in  the  fund, 
whose  omission  to  give  it  will  cause  the  postponement  of  his 
interest  to  that  of  a  subsequent  assignee  for  value  by  whom 
notice  has  been  given  (m).  This  is  upon  the  principle  that 
the  bankruptcy  trustee  stands  in  no  better  position  than  the 
bankrupt,  and  is  equally  subject  to  all  the  rules  concerning 

(/)  Swayne  v.  Swayne,  II  Bear.  Matthews?). Gabb,  13 Sim.  51;  Thomp- 

463.  son  v.  Tomkins,  2  Dr.  &  Sm.  8. 

(g)  BrearclifE  v.  Dorrington,  i  Be  (Ji)  Elder  ».  Maclean,  3  Jnr.,  N.  S. 

G.  &  S.  122;  Livesey  v.  Harding,  23  283. 

Bear.  141.    See  Etty  v.  Bridges,  2  Y.  {I)  Timson  v.  Eamsbottom,  2  Keen, 

&  C.  C.  C.  486.  35. 

(/i)  Day  V.  Day,  1  De  G.  &  J.  144;  (»)  Barr's  Trusts,  Ee,  4  K.  &  J. 

S.  C.  23  Beav.  391;  3  Jur.,  N.  S.  403,  219;    4  Jnr.,  N.  S.  1013;    Lloyd  v. 

783.  Banks,  L.  B.,  4  Eq.  223;  see  Id.  3  Ch. 

(i)  'Warbui-ton  v.  Hill,  Kay,  470;  488;  Ruasell's  Policy  Trusts,  Ee,  L.  B., 

15  Eq.  26. 

T  T  3 
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equitable  rights.     The  same  principle  was  applicable  under 
the  Insolvent  Act  (w). 

The  bankruptcy  trustee  of  the  assignor  of  such  property  as 
falls  within  the  order  and  disposition  clause  of  the  Bankruptcy 
Act  (o)  so  far  stands  in  a  higher  position  than  the  bankrupt, 
that  whereas  under  ordinary  circumstances  the  title  of  the  par- 
ticular assignee  is  complete  as  between  him  and  the  assignor, 
without  any  notice  by  the  former  (the  notice  being  material 
only  as  between  the  assignee  and  a  third  party,  and  the  absence 
of  notice  alone  being  no  evidence  of  the  invalidity  of  the  as- 
signment (p)  ),  the  bankruptcy  trustee  of  the  assignor,  where 
notice  has  not  been  given  at  all  or  until  after  the  bankruptcy, 
will  be  entitled  to  the  fund  against  the  particular  assignee 
himself,  whether  it  fall  into  possession  before  or  after  the  bank- 
ruptcy, and  though  the  bankrupt's  interest  was  only  contingent, 
because  the  fund  is  within  the  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  particular  assignee,  of  which 
consent  his  neglect  to  give  notice  is  evidence  (q). 

1053,  The  bankruptcy  trustee  however  will  not  become 
entitled,  where  the  mortgagee  would  have  completed  his  title 
but  for  the  false  representation  of  the  mortgagor  (?•),  nor  where 
the  absence  of  notice  does  not  arise  from  neglect  («).  Therefore 
assignees  in  bankruptcy  were  not  preferred  to  an  assignee  under 
a  prior  insolvency,  who  before  payment  of  the  fund  into  court 

(ft)  Atkinson's  Trust,  Ee,  2  De  G.,  had  not  given  notice,  was  entitled  to 

M.  &  G.  140;  16  Jar.  1003;  4  Do  G.  &  priority  over  the  assignor's  assignees 

S.  548;  Ee  Cawthorne,  Id.  551,  n.  in  insolvency  under  the  Indian  Act,  11 

(a)  Bankruptcy  Act,  1869,  s.  16.  &  12  Vict.  c.  21,  s.  7,  which  contains 

(p)  Dearler.Hall,  1  Euss.  24;  Cook  an  order  and  disposition  clause.    See 

V,  Black,  1  Hare,  390,    See  Hobson  •»,  Grainge  v.  Warner,   13  W.  E.  833; 

Bell,  3  Jur.  190.  Barry,  Exp.,  L.  E.,  17  Eq.  112,  a  case 

(q)  Bartlett  v.  Bartlett,  1  De  G.  &  of  a  chose  in  action,  and  therefore  not 

J.  127;  3  Sm.  &  G,  533;  3  Jur.,  N.  S.  within  the  rnle  under  the  Act  of  1869. 

284,  705 ;  Lucas,  Exp.,  3  De  G.  &  J.  The  cases  of  Stuart  v.  Cockerell,  L.  E., 

,   113;  Vickress,  Ee,  7  W.  E.  542;  Cald-  8  Eq.  607;  and  Eussell's  Trusts,  Ee, 

well,  Exp.,  L.  E.,  13  Eq.  188.    The  15  id.  26,  ignore  the  effect  of  the  statute 

decision  in  Bartlett  v.  Bartlett  must  on  the  title  of  assignees  in  bankruptcv. 

also  be  taken  to  have  overruled  Pole's  -See  Bartlett  v.  Bartlett,  supra. 
Trusts,  Ee,  2  Jur.,  N.  S.  685,  where  it  {r)  Belt,  Exp.,  De  G.  577. 

was  held  that  the  assignee  by  deed  of         (s)  Eawbone,  Ee,  3  K.  &  J,  47G- 

a  reversionary  interest  in  money,  who  S.  C.  id.  300;  3  Jur.,  N.  S.  656,  837, 
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had  no  knowledge  or  notice  of  the  insolvent's  interest  In  it ; 
there  being,  under  such  circumstances,  no  consent,  or  laches 
which  would  be  equivalent  to  consent,  to  the  possession  of  the 
bankrupt  {t). 

1054.  The  title  of  a  person,  who  claims  under  a  declaration 
of  trust,  is  completed  by  the  declaration  of  trust ;  and  a  sub- 
sequent incumbrancer  cannot  gain  priority  over  the  cestui  que 
trust  by  giving  notice.  Therefore  where  (m)  shares  in  a  bank 
ing  company  stood  in  the  name  of  a  trustee,  who  executed  a 
declaration  of  trust  of  them,  of  which  no  notice  was  given  to 
the  company,  and  afterwards  pledged  part  of  them,  together 
with  others  belonging  to  himself,  to  the  company,  it  was  held, 
that  against  the  latter,  the  cestuis  que  trust  were  entitled  to 
such  of  the  shares  pledged  as  could  be  ascertained  to  have 
belonged  to  them.  The  authority  of  Lord  Langdale  is  indeed 
against  this  doctrine  {x) ;  but  V.-C.  Wigram's  decision  was 
affirmed  in  the  House  of  Lords,  and  has  been  since  followed  by 
Lord  Eomilly,  M.  E.  (?/).  The  latter  learned  judge  attempted 
to  reconcile  the  conflicting  decisions,  on  the  ground  that  a 
violation  of  duty,  and  something  like  fraud  by  the  assignor, 
governed  the  case  of  Martin  v.  Sedgicick.  The  case  was 
simply  this, — A.  being  bound  by  the  rules  of  an  insurance 
office,  with  which  he  was  connected,  to  keep  on  foot  a  cei-taln 
insurance  on  every  share  held  by  him,  and  desiring  to  hold 
more  shares  without  increasing  his  insurance,  bought  a  number 
of  shares,  and  transferred  them  into  the  name  of  B.  as  his 
ti'ustee;  B.  being  then  insured,  but  not  a  holder  of  shares, 
and  therefore  not  under  the  necessity  of  eflFecting  any  further 
insurance. 

B.  executed  a  declaration  of  trust  of  the  shares  to  A.,  but 


(t)  The   mortgagee  was   also  pre-  (m)  Pinketfc  v.  -Wright,  2  Hare,  120; 

ferred  to  the  assignees,  Wheire  the  fnnd  12  CI.  &  Fin.  764,  nom.  Murray  v. 

having  been  transferred  into  the  mort-  Pinkett. 

gagor's  name  without  his  knowledge,  (a;)  Martin  v.  Sedgwick,    9  Beav. 

was  held  not  to  be  in  his  order  and  333. 

disposition  with  his  consent.    (Rich-  (y)  Clack  t'.  Holland,  IS  Jur.  1007  j 

ardson,  Exp.j  Buck,  480;  Mont.  &  C.  19  Bear.  262. 
43.) 
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the  latter  gave  no  notice  to  the  office,  and  B.  afterwards 
mortgaged  the  shares  to  C,  who  gave  notice,  and  was  held 
entitled  to  priority  over  A.  It  certainly  appears,  as  was 
observed  by  Lord  Eomilly,  that  the  act  of  A.  was  in  violation 
of  his  contract,  a  species  of  fraud,  and  an  evasion  of  the  rules 
of  the  society ;  and  if  the  judgment  had  gone  on  that  footing, 
the  case  would  not  have  clashed  with  Sir  J.Wigram's  decision; 
but  Lord  Langdale  made  no  allusion  to  the  conduct  of  A.  He 
treated  him  and  C.  as  equally  innocent,  and  throughout  spoke 
of  the  omission  of  A.  to  give  notice  to  the  office,  as  the  neglect 
by  which  C.  had  obtained  the  advantage. 

1055.  The  mortgagee,  who  does  all  in  his  power  to  complete 
his  title  by  giving  notice,  will  not  be  postponed  because  another, 
whose  security  is  of  later  date,  has  been  able  to  give  an  earlier 
notice.  Where  there  was  a  mortgage  of  a  ship  and  cargo,  and 
the  cargo  was  transhipped  in  a  distant  port,  and  again  mort- 
gaged without  notice  of  the  first  security ;  and  the  second 
mortgagee  gave  notice  to  the  consignees  of  the  cargo,  and  the 
first  did  the  same  later,  but  as  soon  as  he  heard  of  the  tranship- 
ment, he  was  not  postponed  (z).  The  mortgagee  is  not  bound 
to  adopt  means  for  giving  notice  which  may  prove  botlj  useless 
and  burthensome,  and  therefore  need  not  send  a  notice  to  meet 
the  master  of  a  ship  on  a  distant  and  roving  voyage  wherever 
he  may  be,  though  by  doing  so  his  title  may  be  earlier  com- 
pleted (a),  but  possession  must  be  taken  at  the  first  opportunity. 
Priority  has  however  been  forfeited  by  neglect  to  send  notice 
where  there  was  time,  and  a  reasonable  opportunity  to  commu- 
nicate with  the  ship  {b). 

1056.  The  right  to  freight  passes  by  a  mortgage  of  the  ship ; 
and  a  mortgagee  of  freight  may  be  postponed  to  an  earlier  mort- 
gagee or  to  a  later  mortgagee,  without  notice,  of  the  ship,  who 
first  took  or  claimed  from  the  master  possession  of  the  ship 
and  freight  (c).      But  if  the  mortgagee  do  not  actually  or 

(z)  reltham  i:  Clark,  1  De  G.  &  S.  (J)  Lucas,  Exp.,  3  De  G.  «5  J.  113. 

307.  ic}  Brown  v.  Tanner,  L.  B.,  3  Ch. 

(a)  Feltham  i>.  Clark,  supra;  Lang-  697;  Wilson  i:  Wilson,  L.  E,,  14  Eq, 

ton  V.  Horton,  1  Hare,  549.  33. 
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constructively  take  possession,  the  mortgagor  or  subsequent 
assignee  will  take  it  and  will  not  be  liable  to  account  (<i).  The 
arrival  of  the  ship  in  the  docks  is  not  such  a  completion  of  the 
voyage  as  will  deprive  a  mortgagee  of  his  right  to  the  freight, 
if  he  do  not  take  possession  until  the  happening  of  that  event. 
It  is  enough  if  he  take  possession  before  the  complete  discharge 
of  the  cargo,  for  the  right  to  freight  does  not  accrue  until  the 
delivery  of  the  goods,  unless  there  be  a  stipulation  to  the  con- 
trary («) ;  and  so  long  as  they  remain  on  board  undelivered,  the 
possession  of  them  is  as  much  within  the  reason  of  the  rule 
whilst  the  ship  is  in,  as  whilst  she  is  on  her  way  to,  the  docks. 

1 057.  The  mortgagee's  right  to  the  freight  remains,  although, 
from  his  security  being  only  upon  a  part  of  the  ship,  he  cannot 
take  exclusive  possession  against  or  prevent  delivery  of  the  cargo 
by  the  owner  of  the  remainder ;  for,  though  unable  personally 
to  take  possession,  if  he  give  notice  to  the  part  owner  in  posses- 
sion and  require  payment  of  his  share  of  the  freight,  he  will 
entitle  himself  to  receive  such  share  of  all  freight  accruing  and 
not  actually  due  at  the  time  of  the  notice  (/). 

The  mortgagee's  neglect  to  take  such  early  possession  will 
not,  however,  give  any  better  right  to  a  subsequent  incum- 
brancer, who  had  notice  of  the  prior  security,  when  he  took 
his  own  :  in  which  matter  a  ship  broker,  who  has  advanced 
money  for  the  ship's  use,  seems  to  be  in  no  better  plight  than 
any  ordinary  incumbrancer  (g). 

1068.  One  who  acquires  a  legal  title  to  personalty  will  hold 
it  free  from  a  trust  to  which  it  was  subject  in  the  hands  of  the 
transferor,  if  the  transferee  took  it  without  notice  of  the  trust, 
even  if  he  did  not  complete  his  legal  title  until  after  notice. 
But  the  assignee  of  a  chose  in  action  claiming  imder  an  instru- 
ment which  is  available  only  in  equity  takes  subject  to  all  trusts 

(d)  Cato  V.  Irving,  6  Be  G.  &  S.      v.  Tanner,  supra. 

210;  Brown  v.  Tanner,  L.  R.,  3  Ch.  (/)  Cato  v.  Irving,  5  De  G.  &  S. 

597;  Rusden  v.  Pope,  L.  E.,  3  Ex.  269;  210;  see  Camden  v.  Anderson,  3  T.  R. 

Liverpool  Marine  Co.  r.  Wilson,  7  Ch.  709. 

507.  (g)  Gibson  i:  Ingo,  6  Hare,  112. 

(e)  John,  3  W.  Rob.  170;  Brown 
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and  equities  which  attach  to  it  as  against  the  assignor  (A). 
Hence  a  sub-mortgage  will  fall  with  the  original  mortgage 
upon  which  it  stands,  if  the  latter  be  set  aside  for  fraud  («). 
And  where  a  security  by  the  continuing  partners  of  a  firm 
to  the  retiring  partner  was  assigne^d  by  him,  it  was  held,  that 
the  assignees  took  subject  to  the  equitable  right  of  set-off  of  the 
former  against  the  latter ;  and  by  taking  a  substituted  security 
after  the  first,  the  assignees  also  become  liable  to  such  equities 
as  had  arisen  at  the  date  of  the  second  security  (A). 

1059.  Where  the  parties  are  alike  innocent  and  are 
equally  diligent  in  completing  their  title,  priority  in  the 
date  of  their  respective  securities  will,  as  in  equitable  mort- 
gages of  realty  (10S6),  give  the  advantage.  This  may  be 
illustrated  by  a  case  in  which  a  person  took  a  mortgage  of  a 
ship  at  sea,  without  notice  that  the  master  had  a  power  of 
attorney  from  the  mortgagor  to  sell  his  interest  in  the  ship. 
Upon  this  power  the  master  in  fact  acted  and  sold-  after  the 
date,  but  to  a  person  who  had  no  notice  of  the  mortgage. 
At  the  end  of  the  return  voyage  each  party  took  possession ; 
but  the  right  of  the  mortgagee  was  upheld,  though  upon  the 
terms  of  his  making  an  allowance  for  the  expenses  of  fitting 
the  ship  for  the  home  voyage  (Z).  A  stipulation  which  is 
founded  upon  the  rule,  that  the  fi-eight  is  liable  for  the 
expenses  of  the  voyage  in  which  it  is  earned  (m) ;  and  one 
j)art  owner,  being  entitled  as  against  the  others  to  have  it  so 
applied,  the  mortgagee  cannot  put  his  right  higher  than  that 
of  the  part  owner  from  whom  he  derives  his  title  (n). 

(A)  Moore   v.    Jervis,    2    Col.  60;  (m)  Green  i:  Briggs,  6  Hare,  395; 

Priddy  v.  Rose,  3  Met.  86;  Cockell  v.  17  L.  J.,  N.  S.  Ch.  323;  Lindsay  r 

Taylor,  15  Bear.  103;  Ord  «.  White,  Gibbs,  26  Beav.  51;  3  De  G.  &  J.  690; 

3  Beav.  357;   Dunster  v.  Lord  Glen-  2  Jnr.,  N.  S.  1039;  5  Id.  376.    The 

gall,  3  Ir.  Ch.  E.  47;  Cole  v.  Muddle,  expenses  include  insurance;  at  least, 

10  Hare,  186.  as  against  the  assignee  of  one  of  the 

(*)  Cockell  ■!).  Taylor,  supra;  Bar-  ■  part  owners  who  has  not  given  notice 

nard  v.  Hunter,  2  Jur.,  N.  S.  1218;  of  his  interest  to  the  other  part  owners. 

Brandon  v.  Brandon,  7  Do  6.,  M.  &  Id. 

•^■,^fo    .,      J,    ,  («)  Cato  J).  Ii-ving,  supra;  Alexander 

(/«)  Smith  V.  Parkes,  16  Beav.  115.  .v.  Simms,  18  Beav.  SO;  5  De  G    M 

(0  Cato  V.  Irving,  5  De  G.  &  S.  &  G.  57.                                        ' 

210. 
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A  puisne  incumbrancer  upon  chattels  cannot  by  taking 
possession  get  priority  over  an  earlier  incumbrancer,  whose 
security  has  been  duly  registered  under  the  Bills  of  Sale 
Acts.(o). 

Of  Priority  under  the  Maritime  Laic. 

1060.  The  precedence  of  maritime  hypothecations  and  liens 
is  to  be  determined  according  to  the  lex  fori  (  p),  and  the  general 
rule  concerning  them  is  that  the  holders  have  priority  over 
ordinary  incumbrancers,  and  that  if  maritime  hypothecations 
be  given  at  different  periods  of  a  voyage,  and  the  security 
be  insufficient  to  discharge  them  all,  the  last  in  date  shall 
be  paid  first  (^q) ;  because  by  the  last  loan  the  ship  was  pre- 
served, and  without  it  the  former  lenders  would  have  lost 
their  security :  and  the  bondholders'  right  extends,  in  the 
absence  of  special  provision  to  the  contrary,  to  the  whole  value 
of  the  property  salved  (r). 

For  the  same  reason,  if  a  ship  captured  by  an  enemy,  and 


(o)  Allen,- Exp.,  L.  E.,  15  Eq.  209. 

(p)  Union,  SOL.  J.,  Ad.  17;  Lush. 
128.  The  following  is  the  order  of 
priority  pointed  out  by  the  French 
code: — 1.  The  costs  of  sale  and  di- 
vision of  the  proceeds;  3.  Pilotage  and 
other  dues ;  3.  Costs  of  watching ; 
4.  Rent  of  warehouses  for  rigging  and 
stores;  5.  Costs  of  repairs  to  ship  and 
rigging  since  the  last  voyage,  and  com- 
ing into  port;  6.  Wages  of  master  and 
crew  employed  in  the  last  voyage;  7. 
Advances  to  the  master  for  the  use  of 
the  ship  during  the  last  voyage,  and 
repayment  of  the  price  of  goods  sold 
by  him  for  the  same  purpose;  8.  Money 
due  to  the  vendor,  builders  and  work- 
men, if  the  ship  have  not  yet  made  a 
voyage;  and  to  the  creditors  for  stores, 
works,  refitment,  provisions,  armament 
and  equipment,  before  her  departure, 
if  she  have  already  sailed  ;  9.  Money 
lent  on  the  hull,  keel,  rigging  and 
stores  (i.  e.  on  bottomry),  for  refitting, 
victualling,  arming  and  equipping  be- 
fore departure;  10.. Premiums  for  in- 
surance of  the  hull  and  appendages  of 


the  ship  for  the  last  voyage;  11.  In- 
terest by  way  of  damages  to  freighters, 
on  default  of  delivery  of  their  goods, 
or  for  repayment  of  losses  suffered  by 
the  said  goods  by  default  of  the  captain 
or  crew.  In  case  of  deficiency,  the 
creditors  mentioned  under  each  of  these 
heads  come  in  pari  passu,  in  propor- 
tion to  their  interests. 

One  event  in  which  these  privileges 
will  become  extinct  is  when,  after  a  vo- 
luntary sale  (which  must  be  in  wiiting, 
and  may  be  either  when  the  ship  is  at 
sea  or  in  port),  the  ship  has  made  a 
voyage  under  the  name  and  at  the  risk 
of  the  pm-chaser,  without  opposition  by 
the  vendor's  creditors.  The  voluntary 
sale  during  a  voyage  does  not  prejudice 
the  vendor's  creditors;  the  ship  or  its 
price  being  still  their  pledge,  with 
power  to  impeach  the  sale  for  fraud. 
Code  de  Commerce,  191—193,  195, 
19G. 

•  (2)  Sj'dney  Cove,  Dods.  Ad.  13;  La 
Constancia,  2  W.  Eob.  404. 

00  Great  Pacific,  L.  R.,  2  P.  C.  516. 
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subject  to  a  mortgage,  be  ransomed,  the  ransom  shall  be 
raised  out  of  the  profits  notwithstanding  the  mortgage  (s). 
And  if  money  be  raised  by  respondentia  on  the  cargo  (146), 
and  be  not  applied  in  forwarding  it,  but  the  cargo  is  sent  on 
by  the  act  and  at  the  cost  of  the  owner,  the  service  is  in  the 
nature  of  salvage,  and  the  person  who  has  rendered  it  vnll 
have  priority  over  the  holder  of  the  respondentia  bond  (f). 
It  is  the  fact  of  salvage,  in  the  case  of  a  security,  which 
gives  the  priority,  and  the  last  incumbrancer  wiU  not  be 
privileged  against  the  right  of  a  former  lender,  unless  the 
loan  arose  out  of  the  destitute  state  of  the  master  and  his 
inability  to  get  the  necessary  supplies  for  his  vessel  on  the 
personal  credit  of  himself  or  his  employers  (m).  .  In  like 
manner,  in  the  case  of  an  incumbrance  on  real  estate,  where 
a  creditor  had  prevented  the  eviction  of  the  lessee  by  ad- 
vancing money  to  pay  off  arrears  of  head  rent,  it  was  inti- 
mated (x),  that  this  rule  should  not  be  made  an  instrument, 
by  which  the  owner,  subject  to  the  mortgage,  might  get>  a 
collusive  preference  for  the  salvage  creditor.  Nor  will  the 
creditor  derive  any  advantage  over  a  prior  incumbrancer,  by 
reason  of  an  advance  for  the  necessity  of  the  ship  beyond 
the  actual  extent  of  the  bottomry  bond.  Therefore,  where 
charterers  of  a  ship,  with  notice  of  a  mortgage,  took  a  bot- 
tomry bond  which  did  not  cover  the  expenses  incurred,  it  was 
held  that  they  could  not,  as  against  the  mortgagee,  set  off  the 
excess  against  the  sum  which  became  due  under  the  charter- 
party  (y). 

1061.  The  statutory  lien  for  the  salvage  of  human  life 
(S41)  has  priority  over  other  salvage  liens  (z) ;  and  the  principle 
of  maritime  securities  gives  to  the  lien  of  the  mariners  for  their 
wages  and  subsistence  (which,  to  use  the  expression  of  Lord 
StoweU,  is  a  sacred  lien,  lasting  as  long  as  a  plank  remains), 

(s)  Hope  V.  Winter,  2  Eq.  Ca.  Abr.  (a;)  Angell  v.  Biyan,  2  Jo.  &  Lat. 

690.  763. 

(«)  Cleaiy  v.  M' Andrew,  2  Moo.  P.  {y)  Dobson  v.  Lyall,  2  Ph.  323. 

C,  N.  S.  216;  10  Jur.,  N.  S.  477.  (i)  See  17  &  18  Vict.  c.   104,  bs. 

(m)  Brice  v.  "Williams,  Wallis,  K.  458,  459;  25  &  26  Vict.  c.  63,  Parts 

325;  Abbott,  163.  VIII.,  IX.;  Coromandel,  Sivab.  205. 


ANO  LIENS  FOE  SALVAGK  AND  WAGES.  651 

precedence  over  bottomry  bonds,  and  other  securities  (a), 
whether  the  wages  were  earned  before  or  after  the  date  of 
the  bond  (b).  And  payments  for  wages  made  by  the  direction 
of  the  master  on  account  of  the  ship  are  entitled  to  the  same 
priority  (c).  The  wages  may  even  be  claimed  in  respect  of 
several  voyages,  in  preference  to  a  bond  made  during  the  last 
of  them,  where  the  contract  of  hiring  is  continuous,  and  binds 
the  seaman  to  remain  on  board  during  the  whole  series  of 
voyages  (d).  In  like  manner  the  master,  though  also  a  part 
owner,  will  have  priority  over  a  mortgagee  of  ship  and  freight 
in  respect  of  his  wages;  and  in  respect  of  supplies  to  the 
seamen  on  account  of  wages  and  other  disbursements  properly 
made  for  the  benefit  of  the  ship  (e).  But  although  by  statute, 
the  master  is  put  upon  the  same  footing  as  to  wages  with  the 
mariners,  he  cannot  set  up  a  lien  for  his  own  wages,  or  for  money 
advanced  by  him  for  payment  of  the  wages  of  the  mariners  in 
competition  with  their  lien ;  for  being,  by  an  ancient  rule  of  law, 
personally  liable  to  them  for  their  wages,  whether  the  security 
be  sufficient  or  not,  he  cannot  take  any  thing  firom  it  to  their 
detriment  (/). 

1062.  Neither  can  the  master  claim  in  priority  to  material- 
men, where  he  is  part  owner,  or  has  made  himself  personally 
liable  for  the  necessaries  supplied  (^);  or  to  the  bondholder, 
where,  as  is  usually  the  case,  the  master  has  pledged  his  own 
credit  for  the  loan  (Ii),  besides  the  security  of  the  ship :  though 
it  will  be  otherwise  where  his  personal  undertaking  is  only  that 
he  is  the  master,  and  in  that  character  has  a  right  to  hypothe- 
cate the  ship  (/).     But  the  rule  will  not  be  extended  to  cases 

(a)   Sydney  Core,  Dods.  Ad.  13 ;  (d)  Lonisa  Bertha,  14  Jnr.  1006. 

Madonna  d'Idra,  Dods.  Ad.  37;  Wil-  (e)  Mary  Ann,  L.  E.,    1  Ad.  8 ; 

liam  H.  Safford,  Lnsh.  69.  Feronia,  2  Id.  65. 

(J)  Union,  SOL.  J.,  Ad.  17;  Lush.  (/)  Salacia,  Lush. 545;  9  Jnr.,N.  S. 

128.  27;  32  L.  J.,  Ad.  41. 

(c)  WiUiam  H.  Safford,  Lnsh.  69.  (g)  Jenny  Lind,  L.  E.,  3  A.  &  E. 

But  not  payments  by  a  person  merely  629. 

claiming  as  creditor  for  money  alleged  (h)  William,  Swabey,  346;  81  L.  T. 

to  have  been  partly  laid  out  in  wages.  345;  Jonathan  Goodhue,  Swabey,  524. 

(New  Eagle,  2  W.  Rob.  441.)  (i)  Salacia,  Supra. . 
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in  which  the  bondholder,  for  whose  protection  alone  it  is  made, 
vnR  not  be  injured  by  giving  preference  to  the  claim  of  the 
master — as  where,  by  marshalling  the  securities,  the  claim  of 
the  bondholder  can  be  thrown  upon  the  cargo,  leaving  the  ship 
and  freight  open  to  the  master  (A). 

1063.  The  claim  for  wages  and  other  burthens,  which 
forni  a  lien  upon  the  ship  when  she  is  brought  into  the  yard 
of  a  shipwright  for  repairs,  will  be  preferred  to  the  ship- 
wright's common  law  lien,,  notwithstanding  the  possession 
upon  which  that  lien  is  founded  (293),  it  being  presumed 
that  he  received  the  ship  subject  to  its  existing  obligations; 
and  the  preferential  claim  wiU.  extend  to  the  usual  allowance 
to  foreign  mariners  for  their  return  to  their  own  country,  but 
not  to  any  continuing  claim  for  wages  or  necessaries  supplied 
after  the  vessel  has  come  into  the  hands  of  the  shipwright  (Z). 
Nor  can  claims  for  necessaries,  or  other  liabilities  which  are 
not  perfected  at  the  time  of  the  shipwright's  possession,  come 
into  competition  vnth  his  lien  (m). 

1064.  The  right  of  the  creditor  by  mortgage  or  bottomry 
may  be  "ovferridden,  by  the  lien  of  the  successful  suitor,  for 
damage  done  after  the  date  of  the  mortgage  or  bond  (S4S) ; 
for  the  creditor  for  damage  may  be  wholly  without  remedy, 
except  against  the  ship,  but  the  other  may  exercise  a  discretion 
as  to  advancing :  and  in  the  case  of  the  bottomry  creditor,  the 
risk  is  covered  by  the  premium*  But  a  bottomry  bond,  bond 
fide  granted  for  the  repairs  of  a  vessel  after  damage  done,  will 
not  give  way  to  the  earlier  lien  for  damage ;  the  creditor  under 
which  himself  derives  a  benefit  from  the  repairs  (n). 

1065.  A  mortgagee  of  the  ship  wiQ  have  priority  over 
persons  who  have  lent  money  for  repairs  or  other  necessities, 
of  the  ship,  but  who,  not  being  in  possession,  cannot  establish 

(;t)  Edward  Oliver,  L.  E.,  1  Ad.  379)  (»i)  Id. 

baring,  2  Id.  260;  Eugenie,  4  Id.  123.  («)  Aline,  1  W.  Sob;  111, 

(0  Gnstaf,  JjoSa.  506. 
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a  lien  (236),  even  though  the  mortgagee  had  notice  that  money 
had  been  so  laid  out  for  the  use  of  the  ship ;  and  the  rights 
against  the  ship  and  the  proceeds  when  it  has  been  sold  are 
the  same  (o). 


Chapter  VII.    Part  4. — Of  Priority  by  Statute, 

1066,  Vnder  the  Zand  Registration  Acts. 
1077.  Vnder  the  Ship  Registry  Act». 
1082.  Under  tlie  Judgment  Acts. 
1105.  Under  the  Banhrfiptcy  and  other  Acts. 

1066.  Under  the  Middlesex,  Yorkshire,  Hull  and  Irish 
Registration  Acts  (45),  registered  instruments  have  priority 
over  such  as  are  of  earlier  date,  but  unregistered,  if  the  owner 
of  the  later  registered  security  had  no  notice  of  that  over  which 
he  claims  priority  (;?). 

But  although,  at  law,  an  unregistered  instrument  was  held  to 
be  fraudulent  and  void,  according  to  the  words  of  the  statutes, 
as  against  a  subsequent  purchaser  for  valuable  consideration, 
though  he  took  with  notice  of  the  unregistered  security  {q), 
it  is  held  in  equity  (r),  that  the  effect  of  these  acts  is  neither 
to  vitiate  an  unregistered  instrument  (47),  nor  to  give  an  in- 
strument any  greater  force  by  virtue  of  registration  than  it 
originally  had,  as  against  an  earlier  unregistered  instrument, 
but  only  to  avoid  ihe  latter  as  against  the  former  (s) — thus 
letting  in  the  doctrine  of  notice.  And  this  is,  because  according 
to  the  equitable  construction,  the  intention  was  to  give  notice 
to  persons  who  for  want  of  it  might  be  imposed  upon  by  a 

(o)  Watkinson  v.  Bemadiston,  2  P.  (r)  Jbnes  j;.  Gibbons,  9  Ves.  411. 

W.  367;  New  Eagle,  2  W.  Rob.  441;  («)  Wiightson  v.  Hudson,  2  Eq.  Ga. 

see  Neptune,  3  Knapp,  94;  Scio,  L.  E.,  Abr.  609.     As  to  the  effect  of  the 

1  Ad.  853.           '  Indian   Registration    Act,    1866,   see 

(y)  Wight's  Mortgage  Trusts,  Re,  Macpherson  on  the  Law  of  Mortgage 
L.  E.,  16  Eq.  41 ;  Credland  i:  Potter,  in  Bengal  and  the  North  West  Pro- 
Id.  18  Eq.  350;  10  Ch.  8.  vinces,  Ch.  5 ;  Hicks  v.  Powell,  L.  R., 

(j)  Doe  d.  Robinson  v.  Allsop,  5  B.  4  Ch.  741. 
&  Aid.  142i 
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prior  security^  tmd  not  to  shelter  those  who  had  it  abready  (f). 
For  a  person  who  takes  and  registers  a  conveyance,  with  a 
view  to  defeat  the  chai-ge  of  another,  tabes  with  an  ill  con- 
science, and  his  purchase  shall  never  be  set  up  ia  equity. 

From  which  consideration  it  follows, — 

1st,  That  a  legal  mortgagee  without  notice,  and  duly  regis- 
tered, shall  be  preferred  to  an  equitable  mortgagee,  also  duly 
registered,  and  earlier  in  time  than  the  other  (k)  j  and  that  a 
prior  legal  mortgagee,  duly  registered,  lending  a  further  sum 
without  actual  notice  of  a  puisne  incumbrance  {x),  or  an  equit- 
able mortgagee  in  like  manner  getting  in  the  legal  estate  (y), 
may  tack  their  respective  securities,  although  the  mesne  in- 
cumbrance be  duly  registered — for  the  registration  working  no 
notice,  the  legal  estate  prevails  according  to  the  doctrine  of 
tacking  (993).  But  under  the  Irish  act,  priority  is  according  to 
the  time  of  registration  (45),  and  the  doctrine  of  tacking,  by 
which  the  prior  legal  deed  draws  to  it  the  subsequent  unregistered 
instrument,  to  the  prejudice  of  the  mesne  registered  Instrument, 
is  controlled  {z).  Under  the  Irish  act,  therefore,  an  instrument 
though  equitable  only,  and  subsequent  in  date  and  execution, 
becomes  effectual  by  registration  against  aU  other  incum- 
brancers (a),  whether  legal  or  equitable ;  but  this  is  by  the 
mere  force  of  the  words  of  the  act,  and  does  not  imply  that 
registration  amounts  to  notice  under  the  Irish,  any  more  than 
under  the  English  acts  (6).  And  it  is  only  a  deed  above  ex- 
ception, and  untainted  with  fraud,  which  will  acquire  priority 
by  registration  (c). 


(i)  Blades  v.  Blades,  1  Eq.  Ca.  Abr.  See  Carlisle  v.  Whaley,  L.  E.,  2  E.  & 

358j  Ford  v.  White,   16  Beav.  120;  I.  App.  391. 

Johnson  ii.  Holdsworth,  1  Sim.,  N.  S.  (a)  Eyre  v.  Dolphin,  2  Ba.  &  Be. 

106;  Bnshell  r.  Bushell,  1  Sch.  &  Lef.  290-300;    Thompson  «-.  Simpson,   1 

90;  Lord  Eorbea  v.  Deniston,  i  Bro.  Dru.  &  War.  486;  M'Neill  v.  Cahill,  2 

P.  C.  189;  Cheval  V.Nichols,  Str.  664.  Bligh,  228. 

(«)  Morecock  v.  Dickens,  Ambl.  678.  (i)  Bushell  v.  Bnshell,  supra;  Un- 

(x)  Bedford  v.  Blackhouse,  2  Eq.  derwood  v.  Lord  Conrtown,  2  Sch.  & 

Ca.  Abr.  615.  Lef.  41;  Pentland  v.  Stokes,  2  Ba.  & 

(y)  Cator  v.  Cooley,  1  Cox,  182.  Be.  75. 

(z)  Bushell  V.  Bushell,    1  Sch.  &  (c)  Underwood  v.  Lord  Courtown, 

Lef.  90j  Latouche  v.  Dnnsany,  id.  137.  supra, 


IRISH  REGISTRATION  ACTS,  653 

2nd.  That  a  subsequent  incumbrancer,  taking  with  notice 
of  a  prior  security,  shall  not,  although  that  security  be  un- 
registered, gain  a  preference  over  it  in  equity  by  registering 
his  own  (d) ;  because  the  defect  arising  from  notice  cannot  be 
cured  by  the  registration.  And  this  doctrine  extends  to  the 
Irish  act  (e) ;  and  by  analogy  to  it,  it  has  been  held  (/),  that  a 
lessor  proceeding  in  ejectment,  under  8  Geo.  1,  c.  2  (Ireland), 
roust  serve  the  mortgagee,  of  whose  security  he  has  notice, 
with  the  ejectment,  although  the  mortgage  be  unregistered. 

1067.  But  the  subsequent  incumbrancer  will  not  be  affected, 
unless  he  had  notice  when  he  took  his  security  {g) ;  for  his 
registering,  in  consequence  of  notice  received  afterwards,  is  no 
more  than  happens  when  an  incumbrancer  without  notice  pro- 
tects himself  by  getting  in  an  outstanding  term,  upon  receiving 
notice  of  the  mesne  charge.  It  has  been  said  that  the  notice 
must  be  so  clear  and  undoubted,  that  the  registration  of 
another  deed  in  prejudice  of  the  title  would  amount  to  fraud ; 
no  suspicion  of  notice  being  sufficient  to  induce  the  court  to 
break  in  upon  the  statute  (A).  Suspicion  of  notice,  however, 
is  not  notice  ;  but  clear  constructive  notice,  such  as  arises  from 
the  agent  to  the  principal,  is  now  held  to  bind  the  later  incum- 
brancer ;  though  no  question  of  fraud  or  conscience  arises  out 
of  such  notice  (i). 


{d)  Blades  t'.  Blades,  1  Eq.  Ca.  Abv.  land  v.  Stainbridge,  3  Ves.  478;  Wyatt 

358;    Cheval   v.   Nichols,    Str.    664;  v.  Barwell,   19  Ves.  435;   see  Natal 

Sheldon  v.  Cox,  Ambl.  624;  2  Eden,  Land,  &c.  Co.  v.  Good,  under  the  law 

224;  Le  Neve  v.  Le  Neve,  8  Atk.  646;  of  Natal,  L.  R.,  2  P.  C.  121. 

Bnshell  v.  Bushell,  1  Sch.  &  Lef.  90;  (i)  Marjoribanks  v.  Hovenden,  Drn. 

Lord  Forbes  v.  Deniston,  4  Bro.  P.  C.  11;  Holland  v.  Hart,  L.  R.,  6  Ch.  678; 

189;  Johnson  ii.  Holdsworth,  1  Sim.  and  see  Leuchan  v.  M'Cabe,  2  Ir.  Eq. 

N.  S.  106;  Tnnstall  v.  Trappes,  3  Sim.  R.  342;  and  Wormald  v.  Maitland,  35 

301.  L.  J.,  Ch.  69,  dissented  from  in  Agra 

(c)  Agra  Bank  v.  Barry,  L.  R.,  7  E.  Bank  v.  Barry,  snpra.    In  Popham  v. 

&  L  App.  135.  Baldwin,  2  Jo.  320,  notice  of  a  tenancy, 

(/)  Biddulph  V.  St.  John,  2  Sch.  &  and  in  Wallace  v.  Donegal,  1  Dr.  & 

Lef.  521.  TVal.  461,  lis  pendens,  were  held  not 

{g)  Elsey  v.  Lntyens,  8  Hare,  159;  to  be  snch  notice  as  wonld  avoid  the 

and  see  Essex  v.  Bangh,  1  Y.  &  C.  C.  effect  of  the  Registry  Act,  according  to 

C.  620.  Wyatt  v.  Barwell. 

(A)  Hine  v.  Dodd,  2  Atk.  275;  Jol- 
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And  a  purchaser  or  mortgagee  is  not  bound  to  make  in- 
quiries with  a  view  to  the  discovery  of  unregistered  instru-. 
ijients  (k). 

1068.  An  unregistered  assignment  may  be  sheltered  under 
the  earlier  registered  deed,  and  have  priority  over  an  unre- 
gistered deed  of  earlier  date  than  either  of  them  (Z) ;  but  a 
later  registered  deed  will  not,  it  seems,  protect  that  which  is 
earlier  and  unregistered,  supposing  it  to  be  otherwise  good. 
Therefore  where  an  unregistered  lease  was  mortgaged,  and 
afterwards  sold,  and  the  mortgage  and  purchase  deeds  were 
both  duly  registered,  the  registry  was  held  to  be  insuffi- 
cient (m) ;  because  it  is  required  that  the  original  deed  under 
which  the  party  claims  with  the  witnesses'  names  be  registered 
and  that  the  original  be  produced  to  the  proper  officer. 

Under  the  Irish  act,  also,  the  subsequent  registered  deed 
of  a  person  having  in  fact  no  interest,  but  having,  by  the 
neglect  of  the  real  owners,  an  appearance  of  a  legal  title,  was 
allowed  precedence  (n)  over  an  earlier  unregistered  deed; — ^the 
circumstances  being,  that  a  husband,  party  to  a  marriage-settle- 
ment by  which  his  wife  conveyed  her  leaseholds  to  trustees, 
upon  trust  for  herself  and  her  children,  with  a  trust  for  the 
husband  to  receive  the  rents  during  his  life,  made  a  lease  after 
the  marriage,  to  which  the  trustees  were  postponed ;  on  the 
ground,  that  having  permitted  him  by  their  neglect  to  register, 
to  retain  the  appeai-ance  of  a  marital  right,  neither  they,  nor 
those  claiming  under  them,  could  set  up  their  deed  against  the 
persons  deluded  by  this  appearance  of  right. 

In  the  case  last  cited  arose  the  question,  whether  it  be  neces- 
sary for  the  gaining  of  priority  by  registration,  that  both  the 
earlier  and  later  deeds  should  be  the  deeds  of  the  same  erantor: 
and  on  appeal  to  the  House  of  Lords  from  Ireland,  it  was  the 
opinion  of  the  Judges,  with  which  the  House  agreed,  that  no 
such  restriction  was  intended.     And  it  was  said,  that  the  mis- 

(i)  Agra  Bank  II.  Barry,  L.  E.,  7  E.  1064;  Jack  v.  ArmBtrong,  1  Huds.  & 

&  I.  App.  135,  per  Lord  Selbome.  Bro.  72". 

(I)  Warburton  v.  Loveland,  6  Bligh,  («)  Warburton  ■».  Loveland,  6  Bligh, 

N.  R.  h  2  Dow  &  Clarke,  480.  N.  R.  1. 

(«!.)  Honej-comb   i;  Waldron,   Str. 
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chief  to  the  subsequent  purchaser,  which  the  acts  were  meant 
to  prevent,  was  the  same,  whether  the  secret  conveyance  or 
charge  arose  from  the  deed  of  his  immediate  grantor,  or  of  a 
former  owner  of  the  estate.  But  a  different  opinion  was  some 
years  earlier  expressed  (o)  by  the  Court  of  King's  Bench  in 
Ireland,  which  considered,  that  the  policy  of  the  act  was  con- 
fined to  the  dealings  of  one  party,  and  to  the  limits  of  one  life ; 
and  that  the  devisee  or  heir  of  the  seller  of  an  estate  where  the 
latter  had  conveyed  by  an  unregistered  deed,  could  not,  by  a 
registered  deed,  vest  a  good  title  in  a  third  person  ;  for  there 
the  seller,  having  already  parted  with  all  his  interest,  the 
grantor  of  the  registered  deed  had  nothing  to  convey.  And 
on  that  principle  they  decided,  that  a  registered  assignment  of 
property,  seized  and  sold  by  the  sheriflf,  was  of  no  force  against 
an  earlier  unregistered  conveyance  by  the  debtor.  Yet  it  was 
held  to  be  clear,  that  if  the  second  deed  had  been  made  by  the 
same  grantor  as  the  first,  it  should  have  prevailed  after  registra- 
tion ;  for,  by  the  very  terms  of  the  act,  the  other  being  un- 
registered, would,  as  against  it,  have  been  fraudulent  and 
void. 

1069.  The  registration  of  an  assignment  of  a  sum  of  money, 
charged  upon  land  in  a  register  county,  is  not  within  the  act, 
and  will  confer  no  priority  (p). 

1070.  An  appointment  made  in  exercise  of  a  power  will  be 
postponed  to  a  subsequent  incumbrance  which  was  registered 
earlier,  whether,  it  seems,  the  deed  which  created  the  power 
were  registered  or  not  {q). 

1071.  The  registration  protects  the  equitable  title  of  the 
mortgagor,  as  well  as  the  legal  title  of  the  mortgagee;  and 
prevents  the  lessee  of  the  latter  from  claiming  a  title  adversely 
to  the  former  (r). 

.   (o)  Fury  r.  Smith,  1  Huds.  &  Bro,  63. 

735;  sec  Jack  v.  Armstrong,  id.  727;  ({)  Scraftoni-.  Quincey,  2  Ves.  413. 

Honeycomb  v.  Waldron,  2  Stra.  1064.  (»■)  Ball  v.  Lord  Biversdale,  Beat. 

(^)  Malcolm  i>.  Charlesworth,  1  ]\een,  550, 

w,    VOL.  II.  tr  u 
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1072.  No  priority  will  be  gained  by  an  informal  registra- 
tion (s).  For  instance,  if  the  grantor  have  executed,  and  the 
grantee  have  done  so  afterwards,  in  the  presence  of  other  wit- 
nesses, by  one  of  whom  only  the  memorial  is  attested.  The  act 
makes  one  of  the  witnesses  to  the  deed  a  necessary  witness  to 
the  memorial;  the  grantee's  execution  is,  however,  not  the  exe- 
cution of  the  deed,  but  may  altogether  be  dispensed  with.  The 
grantor's  is  the  real  execution,  and  one  of  his  witnesses  must 
attest  the  memorial. 

1 073.  The  East  Eiding  Eegistration  Act  provides  (t),  that 
every  deed  or  conveyance  shall  be  fraudulent  and  void  against 
any  subsequent  purchaser,  or  mortgagee  for  valuable  considera^ 
tion,  unless  a  memorial  be  registered  before  the  registration  of 
the  memorial  of  the  deed  or  conveyance  under  which  such  sub- 
sequent purchaser  or  mortgagee  shall  claim  ;  and  that  every 
devise  by  wiU  shall  be  fraudulent  and  void  against  any  subse- 
quent purchaser  or  mortgagee  for  valuable  consideration,  unless 
a  memorial  be  registered  within  six  months  after  the  death 
within  the  kingdom  of  Great  Britain,  or  within  three  years 
after  the  death  beyond  the  seas,  of  the  devisor  ;  or  where  the 
win  is  contested,  or  there  is  other  inevitable  difficulty  in  regis- 
tration within  six  months  after  the  attainment  of  the  will  or  a 
probate  thereof,  or  the  removal  of  any  impediment  to  registra- 
tion, if  the  impediment  were  registered  within  the  like  periods 
after  the  death  of  the  devisor.  Similar  provisions  with  some 
variations  exist  in  the  other  acts  (m).  It  was  held  under  the 
East  Riding  Act  that  a  will,  not  registered  within  the  period 
allowed  by  the  act,  was  inoperative  (v)  against  a  subsequent 
registered  mortgage  by  the  heir  at  law,  though  the  omission  to 
register  the  wiU  within  the  statutory  period  did  not  arise  from 
neglect,  but  from  ignorance  of  its  existence,  and  though  there 
was  no  "impediment"  which  could  be  registered.  But  the 
mortgage  was  made  a  year  after  the  discovery  of  the  wiU, 

(s)  Jack  V.  Armstrong,  1  Huds.  &  SAnn.  c.  18j  6  Ann.  c.  2;  8  Geo.  2,  c.  6. 

Bro'.  727.  (v)  Chadwick   v.  Turner,  11  Jur., 

(i)  6  Ann.  c.  35,  ss.  ],  li,  15.      ■  N.  S.  333;  34  Beav.  634;  L.  R.,  1  Ch, 

(w)  7  Ann.  c.  20;  2  &  3  Ann..c,  4;  310. 
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which  was  not  registered  until  more  than  two  years  after  that 
period;  so  that  with  due  diligence  the  will  might  have  been 
registered  long  before  the  execution  of  the  mortgage ;  and  it 
may  be  doubted  whether,  if  this  had  been  done,  a  court  of 
equity  would  have  given  the  priority  to  the  mortgagee,  for 
want  of  that  exact  compliance  with  the  statute  on  the  part 
of  the  devisee,  which  circumstances  beyond  his  control  had 
rendered  impossible. 

It  has,  however,  since  been  enacted  that,  where  the  will  of  a 
testator  devising  land  in  Middlesex  or  Yorkshire  has  not  been 
registered  within  the  period  allowed  by  law  in  that  behalf,  an 
assurance  of  such  land  to  a  purchaser  or  mortgagee  by  the 
devisee  or  by  some  one  deriving  title  under  him,  shall,  if  regis* 
tered  before,  take  precedence  of  and  prevail  over  any  assurance 
from  the  testator's  heir  at  law  (k). 

1074.  Under  the  provision  of  the  Middlesex  Registration 
Act  {y),  which  requires  that  every  memorial  shall  be  numbered, 
and  that  the  day  of  the  month  and  year,  and  the  hour  or  time 
of  the  day  when  every  memorial  shall  be  registered,  shall  be 
entered  in  the  margin  of  the  register  book  and  of  the  memorial, 
and  that  (^z)  every  deed  or  conveyance  shall  be  fraudulent  and 
void  against  any  subsequent  purchaser  or  mortgagee  for  valu- 
able consideration,  unless  a  memorial  thereof  be  registered 
before  the  registration  of  the  memorial  of  the  deed  or  con- 
veyance under  which  such  subsequent  purchaser  or  mortgagee 
shall  claim,  documents  which  are  shown  by  the  entries  to  have 
been  registered  on  the  same  day,  and  at  the  same  hour,  will  be 
assumed  to  have  been  duly  entered  in  the  order  in  which  they 
were  received  by  the  registrar,  as  indicated  by  the  numbers 
attached  to  them  respectively  (a),  and  wiU  be  entitled  to 
priority  accordingly. 

1075.  The  Land  Transfer  Act,  1875,  provid^g  that,  subject 
to  any  entry  to  the  contrary  on  the  register,  registered  charges 

(a)  Vendor    and    Purchaser   Act,  («)  Sect.  1. 

1874,  c.  78,  s.  8.  (a)  Neve  v.  Pennell,  2  H.  &  M,  170; 

(y)  7  Ann.  c.  20,  s.  C.  33  L.  J.,  Ch.  19. 

UU  2 
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on  the  same  land  shall  as  between  themselves  rank  according  to 
the  order  in  which  they  are  entered  on  the  register,  and  not 
according  to  the  order  in  which  they  are  created  (6). 

1076.  If,  in  any  proceeding  under  the  Transfer  of  Land 
Act,  1862,  any  question  shall  arise  respecting  the  priority  of 
any  charges  or  incumbrances,  claims  or  interests,  it  shall  be 
competent  to  the  registrar  to  report  the  same  to  a  judge  of  the 
Court  of  Chancery,  who  shall  have  power  to  summon  all  parties 
entitled  to  attend  him,  either  in  court  or  at  chambers,  and  to 
decide  all  questions  touching  priority,  and  relative  to  the  rights 
of  parties;  as  fiiUy  as  if  they  were  parties  to  a  suit  instituted  for 
the  purpose  (c). 

Of  Priority  under  the  Ship  Registry  Acts, 

1077.  The  Merchant  Shipping  Act,  1854,  directs  {d),  that 
if  there  be  more  than  one  mortgage  registered  of  the  same  ship, 
or  share  therein,  the  mortgagees  shall,  notwithstanding  any  ex- 
press, implied  or  constructive  notice,  be  entitled  in  priority,  one 
over  the  other,  according  to  the  date  at  which  each  instrument 
is  recorded  in  the  register  books,  and  not  according  to  the  date 
of  each  instrument  itself  (73). 

No  registered  mortgage  of  any  ship,  or-  share  therein,  shall 
be  affected  by  any  act  of  bankruptcy,  committed  by  the  mort- 
gagor, after  the  date  of  the  record  of  such  mortgage,  notwith- 
standing such  mortgagor,  at  the  time  of  his  becoming  bankrupt, 
may  have  in  his  possession  and  disposition,  and  be  the  reputed 
owner  of  such  ship  or  share  thereof;  and  such  mortgage  shall 
be  preferred  to  any  right,  claim  or  interest  in  such  ship,  or  any 
share  thereof,  which  may  belong  to  the  assignees  of  such  bank- 
rupt(e). 

1078.  The  same  act  contains  the  following  directions  (/), 
concerning  the  priority  of  securities  made  under  the  certificates 
of  mortgage  established  by  the  act  (71). 

(J)  38  &  39  Vict.  c.  87,  s.  28,  rule         id)  Sect.  69. 

30,  Dec.  1875.  (c)  Id.  s.  72. 

(o)  25  &  26  Vict.  c.  S3,  s.  92.  (/)  U,  s.  80. 
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Whenever  the  certificate  specifies  the  places,  and  limits  the 
time  (not  exceeding  twelve  months),  within  which  the  power 
of  mortgaging  is  to  be  exercised,  no  mortgage,  hand  Jide  made 
^  a  mortgagee  without  notice,  shall  be  impeached,  by  reason 
of  the  bankruptcy  or  insolvency  of  the  person  by  whom  the 
power  was  given. 
.  Every  mortgage,  which  is  registered  on  the  certificate,  shall 
have  priority  over  aU  mortgages  of  the  same  ship,  or  share, 
created  subsequently  to  the  date  of  entry  of  the  certificate  in 
the  register  book ;  and  if  there  be  more  mortgages  than  one, 
so  endorsed,  the  respective  mortgagees  claiming  thereunder 
shall,  notwithstanding  any  express,  implied  or  constructive 
notice,  be  entitled  one  before  the  other,  according  to  the  date 
at  which  a  record  of  each  instrument  is  endorsed  on  the  certi- 
ficate, and  not  according  to  the  date  of  the  instrument  creating 
the  mortgage. 

And  subject  to  these  provisions,  and  to  the  rules  laid  down 
as  to  the  exercise  of  the  power  given  by  the  certificate,  eveiy 
mortgagee  whose  mortgage  is  registered  on  the  certificate, 
has  the  same  rights  and  powers,  and  is  subject  to  the  same 
liabilities,  as  he  would  have  had,  and  been  subject  to,  if  his 
mortgage  had  been  registered  in  the  register  book  instead  of 
on  the  certificate  {g). 

1079.  It  has  been  held  that  a  registered  mortgagee  cannot 
tack  an  unregistered  further  charge  against  a  third  registered 
mortgage  to  other  mortgagees,  where  the  Unregistered  >  charge 
was  not  exclusively  for  the  first  mortgagee's  benefit:  in  which 
case  it  must  be  treated  as  an  independent  security  requiring 
registration.  The  court  abstained  from  expressing  an  opinion 
as  to  the  right  to  tack,  if  the  fiirther  charge  had  belonged 
exclusively  to  the  first  mortgagee  (A). 

1080.  The  provision  («■)  that  the  mortgagee  shall  not  by 
i'eason  of  the  mortgage  be  deemed  to  be  the  owner  of  the  ship, 
except  so  far  as  may  be  necessary  for  making  it  available  as  a 

(m)  Id.  8.  80,  (4),  (6),  (6);  &  G.  585. 

(/t)  Parr  v.  Applebee,  7  De  G,,  M.         (i)  Sect.  70. 
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security,  makes  the  registered  mortgagee  the  owner,  so  far  as  is 
necessary  for  that  purpose ;  and  therefore  protects  him  against 
a  sale  of  the  ship  by  an  execution  creditor  (A). 

1081.  No  registered  mortgage  of  any  ship  or  share  therein 
shall  be-  aifected  by  any  act  of  bankruptcy  committed  by  the 
mortgagor  after  the  date  of  the  record  of  such  mortgage,; 
notwithstanding  such  mortgagor,  at  the  time  of  his  becoming 
bankrupt,  may  have  in  his  possession  and  disposition  and  be 
the  reputed  owner  of  such  ship  or  share  thereof;'  and  such 
mortgage  shall  be  preferred  to  any  right,  claim  or  interest  in 
such  ship  or  any  share  thereof  which  may  belong  to  the  bank- 
ruptcy trustee  of  such  bankrupt  (l). 

Of  Priority/  under  the  Judgment  Acts. 

1083.  Judgments  affect  the  property  of  the  debtor  from  the 
time  when  the  sheriff  has  made  his  return  to  the  registeired  writ 
of  execution;  and  the  priorities  of  judgment  creditors  are  deter- 
mined by  the  priority  of  the  date  at  which  the^r  respective  writs 
of  execution  were  delivered  to  the  sheriff  (»i). 

1083.  The  interest  of  the.  judgment  creditor,  whether  he  be 
with  or  without  notice,  in  the  property  ef .  his  debtor  is  subject 
to  every  liability  under  which  the  debtor  held  it ;  if  the  debtor 
have  a  legal  estate  subject  to  an  equity,  the  judgment  will  be  a 
charge  upon  the  estate,  subject  to  the  same  equity;  if  an  equit- 
able estate,  the  judgment  will  affect  the  equitable  interest  {n). 
A"  judgment  creditor  has  therefore  no  priority  by  force  of  his 
judgment  over  persons  who  have  prior  equitable  interests  in 
the  same  estate  (o)  j  whether  he  claim  (in  an  ordinary  case  of 
trust)  against  the  estate  of  the  cestui  que  trust  under  a  judg- 

£i)  Dickinson  v.  Kitchen;  Kitchen         (js)  Langton  i}.  Horton,  1  Hare,  660 

V.  Irving,  8  E.  &  B.  789;  5  Jur.,  N.  S.  Hughes  v.  "Williams,  8  Mac.  &  G.  683 

118.    As  to  the  original  object  of  sect.  Whitworth   ■<,.  Gangaln,   1  -Ph.  728 

70,  see  Eusden  v.  Pope,  'L.  E.,  3  Ex.  Abbott  v.  Stratten,  3  Jo.  &  Lat.  603, 

■272,  per  Martin,  B.  Ames  v.  Trustees  of  the  Birkenhead 

;    (I)  Sect.  72.      , ,  Docks,  20  Bear.  332;  1  Jur.,  N.  S. 

(to)  27  &  28  Vict.  c.  112,  ss.  1,  8;  529. 
Guest  V.  Cowbridge  Eailway  Co,,  L.  E.,  (o)  Whitworth  «.  Gaugain,  3  Hare, 

6  Bq.  619.  437. 
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ment  against  the  trustee  (p),  or  against  such  an  equitable 
interest,  as  that  of  a  purchaser  for  value,  who  has  paid  his 
purchase-money  -without  getting  a  conveyance  (5').  As  to  cases 
of  the  latter  class,  the  rule  was  early  laid  down  (r),  that  if  A. 
take  a  mortgage  by  a  defective  conveyance,  and  B,  lend  money 
to  A.  on  bond,  and  obtain  judgment  on  the  bond,  against  the 
mortgagor,  and  so  extend  the  land,  a  Court  of  Equity  vriU 
relieve  A.  against  the  judgment  creditor;  and  speaking  of 
such  a  case  (where  the  land  had  descended),  Lord  Nottingham 
says  («),  "  I  decreed  the  heir  to  make  a  conveyance  to  the 
mortgagee,  according  to  his  father's  covenant  for  further  as- 
surance, and  that  he  should  hold  tUl  redemption,  discharged 
of  those  judgments;  wherein  I  did  not  rely  upon  the  legal 
notice  of  lis  pendens,  but  held  the  heir  in  this  case  to  be  a 
trustee  of  the  land  descended,  which  was  charged  with  the 
equity  of  the  mortgage,  but  could  not  be  encumbered  by  the 
heir;  for  a  purchaser  without  notice  of  a  trust  may  be  free, 
but  an  incumbrance  is  not  like  a  sale." 

And  where  tenant  for  life  and  tenant  in  tail  joined  in  con- 
veying to  trustees,  in  trust  to  seU  and  divide  the  purchase- 
money,  it  was  held  (t)  that  judgments  entered  up  against  the 
tenant  for  life  after  this  conveyance,  did  not  bind  the  estate  5 
for  that  would  have  affected  the  son's  equitable  right  to  the 
performance  of  the  trusts  of  the  deed.  And  it  was  said,  that 
from  the  time  when  a  person,  not  having  judgments  against 
him,  entered  into  binding  contracts  to  sell  his  estates  to 
purchasers,  the  latter  had  a  right  to  have  the  legal  estate 
conveyed;  and  if  the  vendor  had  subsequently  confessed  a 
judgment,  that  judgment  never  could  have  impeded  the  pro- 
gress of  the  legal  estate  to  them.  The  like  doctrine  prevails 
where  the  judgment  creditor  claims  after  an  equitable  charge 
for  payment  of  debts,  or  any  other  equitable  interests  (m). 


(p)  Newlands  v.  Paynter,  4  Myl.  &  and  see  Prior  v.  Penpraze,  i  Price,  99. 

Cr.  408.  (t)  Lodge  v.  Lyseley,  4  Sim.  70. 

(?)  Pinch   r.   Earl  of  Winchelsea,  («)  3  Hare,  427;   1  Ph.  730;   and 

1  P.  Wms.  278;  3  Have,  427.  see  Brearcliff  v.  Dorrington,  4  De  G. 

(r)  Gilb.  Porum  Eomannm,  228.  &  S.  122. 

(s)  Burgh  V.  Francis,  3  Sw.  536,  n. ) 
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1084.  By  the  statute  13  Eliz,  c.  4,  all  lands  and  heredita- 
ments which  any  such  treasurer,  receirer  or  other  accountant 
to  the  Crown  as  is  mentioned  in  the  statute  shall  have  within 
the  time  while  he,  she  or  they  shall  remain  accountable,  shall 
be  liable  for  the  payment  and  satisfaction  of  and  be  put  in 
execution  for  arrears  and  debts  due  to  the  Crown,  in  as  large 
and  beneficial  a  manner  as  if  the  person  accountable  had,  the 
day  he  first  became  an  officer  or  accountant,  stood  bound  by 
writing  obligatory,  having  the  effect  of  a  statute  staple  (1 67) 
to  the  Crown,  for  the  true  answering  and  payment  of  the  said 
arrears  and  debts. 

The  lands  of  an  accountant  to  the  Crown  are  bound  by  this 
statute  to  answer  the  debt  of  the  Crown,  though  the  accountant 
be  not  at  the  time  an  actual  debtor  to  the  Crown,  and  though 
no  extent  be  issued  against  him  for  several  years  later  (a;).  The 
Tight  thus  enjoyed  by  the  Crown  is  now  subject  to  the  provision 
of  the  Crown  Suits  Act,  1865  (j/),  under  which  future  Crown 
debts  do  not  affect  land  as  against  hon&  fide  purchasers  for 
•valuable  consideration,  or  mortgagees  with  or  without  notice, 
•until  a  writ  of  execution  be  issued  and  registered  before  the 
execution  of  the  conveyance  or  mortgage  to  the  purchaser  or 
mortgagee  (185);  but  this  provision  does  not  {z)  take  away  or 
abridge  any  prerogative  or  right  of  the  Crown  in  respect  of 
priority  or  otherwise,  over  or  against  the  creditors  of  any  debtof 
or  accountant  to  the  Crown  ;  and  save  as  expressly  provided  in 
the  part  of  the  act  referred  to,  evei^y  prerogative  or  right  of  the 
Crown,  as  against  the  land  or  creditors  of  any  debtor  or  ac- 
countant to  the  Crown,  remains  as  if  that  part  of  the  act  had 
not  been  enacted. 

The  Crown  claiming  under  an  extent  is,  however,  like  other 
judgment  creditors,  subject  to  prior  equities  and  to  such  liabi- 

{x)  Mcholla  «.  How,  2  Vera.  389;  debt,  the  Crown  not  being  liable  in 

see  Co.  Litt.  209,  a,  n.  1.   But  if  on  sale  sacb  a  case  to  bear  any  loss,  will  not 

tinder  an  extent,  the  purchaser  obtain  share  in  the   surplus  which  remains 

an  order  for  payment  of  his  purchase-  after  payment  of  principal,  interest  tod 

money  into  the   exchequer,  and  the  costs.    (The  King  v.  De  la  Motte,  2  H. 

money  is  inyested  with  the  consent  of  &  N.  589.) 

the  Crown  on  the  motion  of  the  pm'-  (y)  28  &  29  Vict.  c.  101,  ss.  48  49. 

chaser,  and  accumulated  until  it    is  (2)  Sect.  61. 
more  than  enough  to  satisfy  the  Crown 
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litles  as  the  debtor  has  lawiully  created  (a),  and  it  makes  no 
difference  if  after  the  Crown  debt  has  accrued,  a  new  lease  be 
taken  in  the  name  of  the  Crown  debtor,  because  the  new  lease 
remains  subject  to  the  same  equities  (6)  (455).  But  it  was 
said  there  would  hare  been  a  difficulty  if  the  legal  estate  had 
been  in  the  Crown,  against  which  there  would  then  be  no 
equity  (c). 

The  prior  security  wiU  not  prevail  against  the  Crown,  if  it 
were  made  in  favour  of  a  person  in  whom  it  was  a  breach  of 
duty  to  the  Crown  to  take  it ;  as  where  it  was  taken  by  a 
receiver-general  from  a  person  immediately  responsible  to 
him  in  respect  of  monies  due  to  the  Crown.  And  it  seems 
that  in  such  a  case  it  would  be  the  same  if  the  mortgage  were 
legal  (d), 

1085.  And  so  persons  claiming  under  a'writ  of  sequestra- 
tion issued  by  the  court,  wiU  have  priority  over  a  mortgagee 
who  takes  his  security  knowing  that  it  was  made  to  avoid  the 
effect  of  the  sequestration  (e). 

1086.  An  equitable  mortgagee  has  the  same  protection  as 
any  other  cestui  que  trust  against  the  subsequent  judgment 
creditor,  because  a  judgment  creditor  takes  the  property  of  his 
debtor  subject  to  all  the  equities  which  affect  it,  including  the 
rights  of  an  equitable  mortgagee  ;  which  are  absolute  and  com- 
plete, as  between  himself  and  the  mortgagor,  being  only  imper- 
fect as  between  the  mortgagee  and  the  judgment  creditor,  in 
respect  of  their  liability  to  be  defeated  by  a  fraudulent  dealing 
with  the  legal  estate,  to  which  all  equitable  interests  are  alike 
subject ;  and  even  if  the  right  of  the  judgment  creditor  could 
be  taken  to  be  founded  on  contract,  a  contract  to  give  that 
which  did  not  belong  to  the  debtor  cannot  be  implied  (/). 

(a)  Casberd  v.  A.-G.,  Daa.  238;  G  732. 

Price,  411;  The  King  v.  Hnmpherey,  (d)  Bronghton  v.  Davies,  1  Pr.  210_ 

•M'Clel.  &  Younge,  173;  The  King  v.  (e)  Ward  v.  Booth,  L.  R.,  14  Eq. 

Lee,  6  Price,  369 ;   Giles  v.  GroTei*,  195;  see  Empringham  v.  Short,  3  Hare, 

6  Bligh,  N.  S.  292.  •  461; 

(J)  Fector  ®.  Philpott,  12  Pr.  197.  (/)  Whitworth  v.  Gangain,  1  PH. 

(c)  Casberd  v.  A.'G.,  snpra,  1  Ph.  728;  Cr.  &  Ph.  32Sj  3  Hare,  416;  and 
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1087.  The  same  rule  is  applicable  to  the  rights  of  a  judg- 
ment creditor,  who,  under  the  Irish  Act,  13  &  14  Vict, 
c.  29  (191),  has  filed  and  registered  an  affidavit,  by  virtue 
of  which  he  has  the  same  remedies  as  if  a  conveyance  subject 
to  redemption  had  been  made  and  registered,  i.  e,  according  to 
the  true  construction  of  the  act,  a  mortgage  of  the  debtor's 
remaining  beneficial  interest;  and  he  obtains  no  additional 
priority  by  virtue  of  the  peculiar  terms  of  the  Irish  Registry 

Act  {g)  (loee). 

1088.  Where  the  equitable  incumbrancer  of  chattels  has 
completed  his  title  by  giving  notice  (1047),  he  also  will  have 
priority  over  the  subsequent  judgment  creditor  ■without  notice, 
who  has  sued  out  his^.^a.,  just  as  in  the  case  of  real  estate,  he 
has  priority  over  the  elegit.  It  has  therefore  been  held  (A),  that 
a  judgment  creditor  had  no  right  to  take  in  execution  a -ship 
and  cargo,  as  against  prior  equitable  mortgagees  (under  a  secu- 
rity made  whilst  the  ship  was  at  sea),  who  had  sent  notice  of 
the  assignment  to  the  master,  and  had  received  immediate  pos- 
session of  the  property  fi-om  him  upon  the  termination  of  the 
voyage. 

But  it  has  been  intimated  (J),  that  if  the  prior  equitable  title 
be  incomplete,  the  claim  of  a  subsequent  judgment  creditor,  as 
well  as  that  of  a  subsequent  equitable  purchaser,  might  pre- 
vail. 

1089.  Where  after  judgment  was  entered  up,  the  debtor 
mortgaged  his  real  estate  under  a  power  of  appointment  before 
1  &  2  Vict.  c.  110,  the  judgment  was  defeated;  because  the 
mortgagee  took  under  the  instrument  creating  the  power,  and 
his  estate  was  never  touched  by  the  judgment  (_/).  But  under 
the  statute  (s.  13)  a  judgment  charges  aU  lands  over  which  the 

see  'Williams  v.  Craddock,  4:  Sim.  313;  (y)  Eyre  ■».  M'Dowell,  9  H.  L.  C. 

Abbott  V.  Stratten,  3  J.  &  L.  603.    So  619. 

with  respect  to  incorporeal  property,  (7i)  Langton    v.   Horton,    1    Hare, 

as  tolls.    (Ames  v.  Trustees  of  Birken-  649. 

head  Docks,  20  Beav.  332 ;   1  Jur.,  (i)  1  Hare,  660. 

N-  S.  529.)  {j)  Doe  d.  Wigan  ».  Jones,  10  Barn. 

&  Cr.  459. 
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debtor  has  any  disposing  power,  which  he  may  exercise  for  his 
own  benefit  without  the  assent  of  any  other. 

1090.  As  to  the  nature  of  the  interest  which  the  judgment 
creditor  takes  in  the  incumbered  property  of  his  debtor,  there 
was  a  difference  of  opinion  between  the  Court  of  Chancery  and 
the  majority  of  the  Court  of  Queen's  Bench ;  which  held  (A) 
that  a  judgment  creditor,  who  having  obtained  a  charging 
order  upon  stock,  had  given  notice  to  the  trustees  of  the  stock, 
was  entitled  to  priority  over  a  previous  mortgagee  of  the  same 
stock,  who  had  given  no  notice  of  his  charge. 

But  upon  the  ground  that  the  property  firom  the  time  of 
the  assignment,  though  without  notice,  is  held  in  trust  for  the 
assignee  as  between  him  and  the  assignor,  it  is  now  considered 
that  neither  the  assignor  nor  the  trustee  can  resist  the  owner's 
claim,  on  the  ground  of  want  of  notice ;  and  that  the  compulsory 
charge  intended  by  the  statute  must  be  presumed  to  be  a  lawful 
charge,  and  therefore  a  charge  only  upon  such  interest  as  the 
debtor  really  possessed  (/)'. 

It  has  been  also  observed,  that  the  ground  for  giving  a  second 
mortgagee  priority  over  the  first,  by  reason  of  his  having  been 
led  to  take  an  incuiabered  as  an  unincumbered  property,  is  not 
applicable  to  a  judgment  creditor :  who  has  not  been  deceived 
as  to  the  condition  of  the  title,  and  as  to  whom  the  judgment 
debtor  has  been  guilty  of  no  deceit  in  suffering  judgment. 

A  judgment  creditor,  therefore,  cannot  gain  priority  by  virtue 
of  a  charging  order,  whether  nisi  or  absolute,  over  the  equi- 
table mortgagee  of  a  chose  in  action  who  has  given  no  notice, 
whether  the  mortgage  were  earlier  or  later  than  the  judgment, 
but  before  the  charging  order;  not  only  because  the  creditor 
gets  nothing  but  what  the  debtor  can  dispose  of,  but  because 

(fi)  Watts  t'. Porter,  3E1.&B1.743;  N.  S.  ti03;  22  Beav.  1;  BrearclifE •^. 

2  C.  L.  E.  1653;  1  Jnr.,  N.  S.  133;  Dorrington,  4  De  G.  &  S.  122;  Dnn- 

per  Lord  Campbell,  C.  J.,  and  Wight-  ster  v.  Lord  Glengall,  3  Ir.  Ch.  E.  47; 

man  and  Crompton,  J  J.  Benham  t'.  Keane,  1  J.  &  H.  685;  3 

(0  See  Beavau  v.  Lord  Oxford,  6  De  G.,  i\  &  J.  318;  8  Jur.,  N.  S.  604; 

De  G.,  M.  &  G.  607  ;   2  Jur.,  N.  S.  Pickering  v.  Bfracombe  Railway  Co., 

121;  and  see  the  judgment  of  Komilly,  L.  E.,  3  C.  P.  235;  Eobinson  v.  Nes- 

M.  R.,  in  Kinderley  i;  Jervis,  2  Jur.,  bitt,  id.  264. 
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before  the  date  of  the  order  the  debtor  had  ceased  to  be  the 
sole  owner  of  the  fund  (k), 

1091.  The  order  kw^  operates  as  a  charge  subject  to  cause 
being  shown  against  making  it  absolute,  and  it  cannot  be 
defeated  by  any  subsequent  proceeding.  The  priority  of  a 
creditor  who  has  obtained  judgment  against  the  executor  of 
his  debtor,  and  a  charging  order  nisi,  will  therefore  not  be 
affected  by  a  decree  for  the  administration  of  the  debtor's  estate 
before  the  charging  order  was  made  absolute  (l ).  And  as  a 
charging  order  has  no  greater  effect  than  a  charge  executed  by 
the  judgment  debtor  (167),  a  charging  order  on  a  judgment 
by  default  for  a  debt  which  was  incapable  of  being  enforced 
will  be  inoperative  (m). 

1092.  A  judgment  creditor  is  not  a  purchaser  within  the 
act  27  Elizabeth  (3S7),  for  avoiding  fraudulent  conveyances 
against  subsequent  purchasers,  and  he  has  therefore  no  priority 
over  a  voluntary  settlement  of  earlier  date  than  his  judg- 
ment (re).  I*or  under  the  old  law  the  judgment  creditor  has 
no  right  to  the  land,  having  neither  jus  in  re,  nor  jus  ad 
rem  (o) ;  and  under  the  act  of  Victoria,  he  has  only  a 
charge  upon  the  property  or  interest  which  remains  in  the 
debtor  (1086),  whose  right  to  defeat  the  voluntary  deed,  by 
a  conveyance  for  valuable  consideration,  is  not  a  disposing 
power  within  the  act,  the  words  "disposing  power"  {p)  being 
there  construed  in  their  ordinary  meaning.  Neither  has  the 
judgment  creditof  of  the  heir,  whether  his  judgment  were 
entered  up  before  or  after  the  death  of  the  ancestor,  priority 
in  respect  of  the  descended  estate  over  the  simple  contract 
debts  of  the  ancestor;  because  the  judgment  operates  only 
upon  the  beneficial  interest  of  the  heir,  which  is  subject  to  the 

{Jl)  Sflott  V.  Lord  Hastings,  4  K.  &  N.  S.  121;  6  De  G.,  M.  &  G.  ml; 

J.  633;  5  Jar.,  N.  S.  240;  "Warbnrton  Dolphin  v.  Aylward,  L.  E.,  4  H.  L. 

V.  Hill,  Kay,  470.  486. 

(O'Haly  B.Barry,  L.E,,  3  Ch.  452.  (o)  Bi'ace  v.  Duchess  of    Madbo- 

'    (7«)  Onalow's  Trusts,  Ee,  1.  E.,  20  rough,  2  P.  Wms.  492. 

Eq.  677.  {p)  See  sects.  1],  13, 

(re)  Beavan  v.  Lord  Oxford,  2  Jar., 
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payment  of  the  ancestor's  debts  (q).  The  like  rule  of  course 
applies  to  the  judgment  creditor  of  the  devisee  and  the  cre- 
ditors of  the  devisor.  The  judgment  creditor  also  is  not 
considered  as  a  purchaser  by  virtue  of  the  13th  sect,  of  the 
act,  which  gives  him  the  remedies  of  an  equitable  mort- 
gagee. 

A  judgment  creditor,  whose  title  has  been  completed  (768) 
after  the  date  but  before  the  execution  by  any  of  the  creditors 
of  a  deed  of  trust  for  creditors,  will  have  priority  over  creditors 
by  whom  it  is  subsequently  executed  (?•). 

1093.  The  proviso  in  the  13th  sect,  of  1  &  2  Vict.  c.  110, 
did  not  affect  the  existence  of  the  chai-ge  of  the  judgment 
creditor,  but  only  suspended  his  remedy  for  a  year  (s).  The 
charge  was  therefore  held  not  to  have  been  oven-idden  by  the 
rights  of  the  debtor's  assignees  (Avhere  the  debtor  had  become 
insolvent  within  a  year  from  the  entering  up  of  the  judgment) 
by  the  effect  of  the  now  repealed  Insolvent  Act,  7  &  8  Vict, 
c.  96,  s.  21  ;  which  provided  that,  after  the  filing  of  the  insol- 
vent's petition  for  protection,  no  person  should  avail  himself 
of  any  execution  upon  a  judgment  obtained  on  a  warrant  of 
attorney  or  cognovit,  or  any  bUl  of  sale,  but  that  any  person 
to  whom  money  was  due  in  respect  of  any  such  warrant  of- 
attorney  or  cognovit,  or  of  such  bill  of  sale,  might  be  a  creditor 
for  the  same  under  the  act  {t). 

1094.  The  stipend  of  the  curate  of  a  benefice  under  seques- 

{q)  ICinderley  v.  Jervis,  22  Beav.  1;  simple  contract  debts  of  the  devisor, 

see  3  &  4  Will.  4,-c.  104.    But  lands  in  respect  of  which  indgment  has  not 

bona   fide    aliened    (though   only  by  been  obtained,  see  British  Mutual  In- 

doposit  of  deeds)  by  the  heir  before  vestment  Co.  ■».  Smart,  L.  E.,  10  Oh. 

action  brought  are  not  liable,  by  the  5G7. 

statute  of  fraudulent  devises  (3  W.  &  (»')  Langhome  v.  Harland,  4  W.  R_ 

M.  c.  14,  s.  6)  to  execution  by  the  696/ 

creditors  of  the  ancestor,  the  heir  only  («)  Boyle,  Exp.,  3  De  G.,  M.  &  G. 

being  bound.    (Spackman  v.  Timbrell,  515;  17  Jnr.  979. 

8   Sim.   253 ;.  Richardson  v.  Horton,  (*)  Robinson  f.  Hedge,  17  Sim.  183; 

7  Beav.  112;  Baine,  Exp.,  1  M.,  D.  &  14  Jur.  784.    As  to  the  effect  of  this 

De  G.  492.)    That  the  equitable  mort-  section  on  a  bill  of  sale,  see  Congreve 

gagee  of  the  devisee,  whether  by  actual  v.  Evetts,  2  C.  L.  E.  1253;  10  Exch. 

conveyance  or  by  deposit  of  deeds  with  298. 
fy  memorandum,  will  have  priority  over 
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tration  appointed  by  the  bishop  under  the  Sequestration  Act, 
1871,  has  priority  over  all  sums  payable  by  virtue  of  the 
judgment  or  bankruptcy  under  which  the  sequestration  issues, 
but  not  over  liabilities  in  respect  of  charges  on  the  benefice  (w). 
And  the  judgment  creditor  will  not  rank  before  incumbrancers 
earlier  in  date  than  the  sequestration,  but  will  be  postponed 
to  a  security  affecting  the  benefice,  and  obtained  between  the 
dates  of  the  judgment  and  of  the  sequestration  (w). 

1095.  A  judgment  creditor  who  has  taken  out  execution, 
loses  his  priority  on  the  return  of  the  .writ  over  so  much  of 
the  estate  as  is  not  sold  under  the  execution,  because  the  writ 
has  no  more  eflfect  after  its  return,  and  the  creditor's  right 
to  sue  out  another  writ  does  not  continue  to  him  his  former 
priority  («). 

1096.  Where  a  judgment  creditor  received  more  than  the 
sum  for  which  judgment  was  entered  up,  a  court  of  law 
ordered  (y)  satisfaction  to  be  entered  up,  as  of  the  date  on 
which  a  later  judgment  was  entered  up,  and  directed  sums 
received  by  the  first  judgment  creditor,  since  that  time,  to  be 
paid  to  the  second  judgment  creditor;  but  not  any  of  the 
sums  received  prior  to  the  signing  of  the  second  judgment. 

1097.  The  necessity  for  the  registration  of  judgments 
imder  the  Middlesex  and  other  acts  (z)  (45),  was  not  affected 
by  1  &  2  Vict.  c.  110,  s.  13,  and  2  &  3  Vict.  c.  11,  s.  2,  under 
which  judgments  became  charges  when  registered  in  the  Com- 
mon Pleas.  The  construction  of  the  statutes  was,  that  judg- 
ments upon  lands  in  the  register  counties  bound,  when  regis- 
tered in  the  Common  Pleas,  fi-om  the  time  of  registration 
imder  the  register  acts  (a).     Hence  a  mortgage  of  a  term  of 

(u)  c.  45,  s.  3.  (y)  Cottle  v.  Warrington,  6  Bam.  & 

(v)  Wise    V.  Beresford,  3  Dru,   &  Ad.  447;  2  N.  &  M.  227. 

War.  276.    It  being  not  illegal  in  Ire-  (?)  Middlesex,  7  Ann.  c.  20,  s.  18j 

land  to  make  a  specific  charge  on  a  East  Riding,  6  Ann.  c,  35,  s.  19;  North 

benefice  during  the  incumbent's  life.  Riding,  8  Geo.  2,  c.  6,  s.  18. 

(a;)  Williams  v.  Craddook,  4  Sim.  (as)  Westbrooke  v.  Blythe,  3  El.  & 

313,  Bl.  737;  2  C,  L.  R.  1660;  1  Jnr.,  N.  S, 
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years,  registered  in  a  county  registry  before  the  issuing  of 
elegit  upon  a  judgment  registered  earlier  but  only  in  the  Com- 
mon Pleas  (b),  prevailed  over  the  judgment ;  and  a  judgment 
registered  both  in  the  Common  Pleas,  and  in  the  county,  was 
preferred  to  one  which  was  earlier  registered  in  the  Common 
Pleas,  but  later  in  the  county  (c).  On  the  same  principle  it 
has  been  held,  that  judgment  creditors,  registered  only  in  the 
Common  Pleas,  were  not  necessary  parties  to  a  foreclosure 
suit  by  a  judgment  creditor  registered  there,  and  also  in  the 
county  (d).  These  decisions  must  now  be  read  with  reference 
to  27  &  28  Vict.  c.  112,  s.  1  (156). 

1098.  The  doctrine  of  notice  does  not  affect  the  priorities 
between  judgment  creditors.  Apart  from  the  registry  acts, 
equity  would  not,  on  the  ground  of  notice,  assist  a  prior  judg- 
ment creditor  to  take  from  one  of  later  date  the  fruit  of  his 
diligence  in  first  obtaining  execution  at  law.  And  the  judg- 
ment creditor  is  not  a  purchaser  or  mortgagee  within  the 
registry  acts;  nor  a  mortgagee  for  this  purpose  under  1  &  2 
Vict.  c.  110.  Neither  is  the  position  of  a  subsequent  judg- 
ment creditor,  who  claims  under  a  legal  title,  and  generally 
in  invitum,  like  that  of  a  subsequent  purchaser  or  mortgagee, 
whose  title  being  equitable  only  cannot  (as  it  would  if  taken 
with  notice)  be  used  contrary  to  equity.  The  priority  gained 
by  the  earlier  county  registration  of  a  subsequent  judgment 
was  therefore  held  good,  though  the  creditor  entered  it  up 
with  notice  of  an  earlier  judgment  (e). 

1099.  A  decree  or  judgment  will  not  prevail  over  a  legal 
conveyance,   executed  before  the  registration  of  the  decree, 

84  ;  Johnson  v.  Holdsworth,  1  Sim.,  (i)  Johnson  v.  Holdsworth,  1  Sim., 

N.  S.  106;  Benham  v.  Kcane,  1  J.  &  H.  N.  S.  106. 

685;  3  De  G.,  F.  &  J.  318;  7  Jnr.,  (e)  Benham   v.  Keane,  supra.     It 

N.  S.  1096;  8  id.  604.  was  intimated  that  for  this  purpose  a 

(J)  Westbrooke  v.  Blythe,  supra.  judgment  would  be  treated  as  a  con- 

(c)  Hughes  V.  Lumley,  4  El.  &  BI.  tract,  where  it  was  given  as  a  security 

274;  3  C.  L.  E.  242;  1  Jur.,  N.  S.  422;  under  an  express  agreement  to  lend 

Neve  V.  Flood,  33  Beav.  666;  10  Jur.,  money.    It  will,  however,  be  remem- 

N.  S.  607;  34  L.  J.,  N.  S.,  C!h.  89.  bered  that  in  contemplation  of  law  all 

judgments  are  in  invitum  (157)' 
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thougli  the  deed  was  not  registered  in  the  county,  if  the  decree 
were  registered  with  notice  of  the  conveyance  (/)# 

HOO.  Under  23  &  24  Vict,  c,  38,  s.  3  (186)  a  judgment, 
in  the  administration  of  assets,  had  no  priority  over,  but  ranked 
as,  a  simple  contract  debt,  unless  it  were  duly  registered,  so  as 
to  bind  lands,  at  the  time  of  the  passing  of  the  act,  or  after- 
wards during  the  life  of  the  judgment  debtor  (^). 

The  4th  section  of  the  same  act,  under  which  a  registered 
judgment  had  no  priority  against  heirs,  executors  or  adminis- 
trators, in  the  administration  of  assets,  unless,  at  ;the  death 
of  the  testator  or  intestate,  five  years  should  not  have  elapsed 
from  the  date  of  the  entry  thereof  on  the  docket,  or  the  only 
or  last  re-registry,  did  not  affect  rights  in  existence  at  the 
passing  of  the  act ;  so  that  a  judgment,  not  re-registered  within 
five  years  from  the  death  of  a  debtor  dying  before  the  passing 
of  the  act,  retiained  its  priority  in'  the  administration  of  assets, 
as  a  judgment  incapable  of  being  docketed,  and  not  requiring 
to  be  registered  for  the  purposes  of  administration  (A). 

1101.  In  the  administration,  of  assets  between  one  judgment 
and  anothe'r  obtained  against  the  testator,  precedency  or  priority 
of  time  is  not  material.  The  first  execution  wiU  be  preferred  ; 
and  before  execution  the  executor  may  pay  whom  he  will 
first  (i).  But  judgments,  against  executors  or  administrators, 
and  decrees  obtained  by  individual  creditors  for  payment 
out  of  the  assets  of  the  testator,  have  priority  according  to 
date  (j). 

And  the  priority  of  judgments  so  obtained  is  not  affected 
either  by  their  non-registration  (/e),  or  by  the  abolition  of  the 


(/)  Lee  V.  Green,  6  De  G.,  M.  &  G, 
155i  2  Jar.,  N.  S.  170. 

(g)  Waller  (or  Walter)  v.  Turner 
10  Jur.,  N.  S.  147;  33  L.  J.  (Ch.)  282: 
Kemp  V.  Waddfngham,  L.  E.,  1  Q.  B, 
355. 

(7t)  Evans  v.  Williams,  2  Br.  &  Sm, 
324;  lljnr.,  N.  S.  256. 


(i)  Wentworth,  Off.  Executor,  269, 
ed.  14. 

(j)  Monica  v.  Bank  of  England,  3 
Sw.  573;  Abbis  i).  Winter,  id.  578,  n.; 
Dollond  V.  (Tohnson,  2  Sm.  &  G.  301. 

(A)  Gannt  v.  Taylor,  3  Sc.  N.  E.  700; 
8  Man.  &  G.  886;  Jennings  v.  Eigby, 
33  Beav.  198;  9  Jnr.,  N.  S.  1144;  33 
L.  J.,  Ch.  149. 
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distinction  between  specialty  and  simple  contract  debts  in  the 
administration  of  assets  {I). 

Where  a  creditor  obtains  judgment  against  a  legal  personal 
representative,  and  on  the  same  day  a  decree  is  made  for  the 
administration  of  the  testator's  estate,  it  is  considered  that  the 
judgment  and  decree  were  obtained  at  the  same  moment,  and 
the  judgment  creditor  comes  in  pari  passu  with  other  cre- 
ditors (m). 

Where  the  judgment  has  been  obtained  against  the  execu- 
tors, pending  an  administration  suit,  the  creditor  will  not  be 
deprived  of  the  fruit  of  his  diligence,  if  there  have  been  great 
and  inexcusable  delay  in  the  conduct  of  the  suit  (»).  An 
attachment  in  the  Lord  Mayor's  Court  against  the  assets  of  a 
deceased  debtor  does  not,  however,  give  any  priority  over  the 
other  creditors  (o) :  nor  does  a  judgment  in  the  same  court 
against  a  garnishee  confer  the  rights  of  a' judgment  creditor  in 
the  administration  of  the  garnishee's  assets  (/i). 

1102.  Although  a  foreign  judgment,  not  being  matter  of 
record  in  England,  will  not  bind  land,  or  have  priority  there 
as  a  specialty  (q),  it  may  have  priority  in  the  administration  of 
assets,  against  property  sent  by  the  executors  from  the  country 
in  which  the  judgment  was  recovei'ed  before  the  creditors  there 
were  satisfied ;  because  the  assets  must  be  administered  as  if 
they  had  remained  in  that  country,  and  according  to  the  order 
of  priority  there  in  force  (r). 

1103.  A  creditor  by  judgment  obtained  by  default  against 
an  executor,  in  respect  of  his  testator's  debt,  will  have  pre- 
cedence against  the  executor's  estate,  over  a  later  judgment 
against  him  in  respect  of  his  personal  debt  («) ;  because,  by 

(Z)  32  &  33  Vict.  c.  46;  Williams'  C^)  Holt  v.  Murray,  1  Sim.  485. 

Estate,  Be,  L.  K.,  15  Eq.  270.  (?)  Harris  v.  Sannders,  4  B.  &  C. 


(m)  Parker  v.  Bingham,  33  Beav.      411 


535 


(r)  Cook  V.  Gregson,  2  Dr.  286. 


(71)  Larkins  v.  Paxton,  2  Beav.  219.  (<")  Higgins,  Re,  2  Gif.  562;  7  Jnr., 

(())  Redhead  v.  Welton,  29  Beav.      N.  S.  403. 
621. 
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allowing  the  judgment  to  go  by  default,  the  executor  has 
admitted  assets  of  the  testator,  and  has  bound  his  own 
estate  (t). 

If  the  sheriff  be  in  possession  under  a  writ  of  execution 
which  becomes  void  on  the  banlsruptcy  of  the  debtor,  and  he 
is  also  in  possession  of  a  writ  obtained  by  another  creditor 
under  a  valid  judgment,  the  latter  wiU.  become  the  first,  writ, 
and  will  have  priority  over  the  assignees  in  the  bankruptcy  («). 

1 104.  The  creditor  who  first  lodges  the  writ  of  levari  facias, 
is  entitled  to  the  sequestration ;  and  the  order  of  sequestration 
where  there  are  several  writs  is  according  to  the  order  of  the 
delivery  of  the  writs  (a:).    ' 

Of  Priority  under  the  Bankrupt  and  other  Acts, 

1105.  The  general  rule  in  bankruptcy  as  to  priority  (over 
which  the  Bankruptcy  Court  now  has  jmisdiction)  is,  that  the 
following  debts  are  to  be  paid  in  priority  to  all  other  debts,  but 
rank  equally  among  themselves,  and  are  payable  in  fiiU  subject 
to  abatement  in  equal  proportions,  in  case  the  property  be  in- 
sufficient to  meet  them,  viz.: — (1)  All  parochial  or  other  local 
rates  due  at,  and  due  and  payable  within  twelve  months  next 
before  the  date  of  the  order  of  adjudication ;  and  all  assessed 
taxes,  land,  property  or  income  tax  assessed  up  to  the  5th  April 
next  before  the  date  of  the  order  of  adjudication,  and  not 
exceeding  in  the  whole  one  year's  assessments :  (2)  All  wages 
or  salary  of  any  clerk  or  servant  in  the  employment  of  the 
bankrupt  at  the  date  of  the  order  of  adjudication,  not  exceed- 
ing 50/. ;  and  all  wages  of  any  laboiurer  or  workmen  in  the 
employment  of  the  bankrupt  at  the  same  time,  not  exceeding 
two  months'  wages:  save  as  aforesaid,  all  debts  proveable  under 
the  bankruptcy  shall  be  paid  pari  passu  {y). 

(<)  Rook  ®.  Leighton,  1  Salk.  310.  72.    The  clause  relating  to  rates,  with 

,  (It)  GrahamV  Witherby,  7  Q.  B.  41.  some  variations,  is  in  the  Bankruptcy 

\x)  Stnrgia  v.  Bishop  of  London,  7  (Irehind)  Amendment  Act,  1872,  c  58 

E.  &B.  642,  s.  49. 

{y)  Bankruptcy  Act,  1869,  ss.  32, 
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This  rule,  of  course,  does  not  affect  secured  creditors  whose 
rights  are  provided  for  in  several  parts  of  the  act  (870). 

1106.  As  to  the  creditor's  right  of  execution,  the  provision 
of  the  Bankrupt  Law  Consolidation  Act,  1849  (z), — that  no 
creditor  having  security  for  his  debt,  or  having  made  any  at- 
tachment in  London  or  in  any  other  place  of  the  goods  and 
chattels  of  the  bankrupt,  should  receive  upon  any  such  security 
or  attachment  more  than  a  rateable  part  of  such  debt,  except  in 
respect  of  any  execution  or  extent  served  and  levied  by  seizure 
and  sale  upon,  or  any  mortgage  of  or  lien  upon,  any  part  of  the 
property  of  such  bankrupt,  before  the  date  of  the  fiat  or  filing 
of  a  petition  for  adjudication  of  bankruptcy, — ^having  been  re- 
pealed and  not  re-enacted,  it  has  been  held  (a)  in  a  case  (in 
which  the  judgment  debt  being  for  less  than  50Z.  was)  not 
within  sect.  87  (1107)  of  the  Act  of  1869,  that  the  title  of  the 
execution  creditor  who  has  only  seized  the  goods  of  his  debtor 
before  an  act  of  bankruptcy  is  valid  against  the  bankruptcy 
trustee,  notwithstanding  a  bankruptcy  adjudication  before  the 
sale,  upon  the  principle  that  he  acquired  a  valid  legal  title  by 
the  seizure  (which  it  has  further  been  held  is  necessary  to 
confer  a  title  (J)  ),  of  which  the  statute  did  not  deprive  him ; 
and  the  result  is  held  not  to  be  affected  by  the  provision  (c) 
which  empowers  the  Court  of  Bankruptcy  after  the  presentation 
of  a  bankruptcy  petition  to  restrain  further  proceedings  in  any 
action,  suit,  execution  or  other  legal  process  against  the  debtor 
in  respect  of  any  debt  proveable  in  bankruptcy ;  by  which  it 
was  not  intended  to  affect  the  rights  of  creditors  inter  se(d). 

1107.  It  is  provided  by  the  Act  of  1869  (e),  that  if  the 
goods  have  been  taken  in  execution  in  respect  of  a  judgment 

(«)  12  &  13  Vict.  c.  106,  s.  184.  (J.)  Eocke,  Exp.,  supra;  Lovering, 

(a)  Slater  v.  Finder,  L.  K.,  6  Ex.  Exp.,  L.  E.,  17  Eq.  452. 
228 ;  7  id.  95;  Eocke,  Exp.,  L.  E.,  6         (e)  Sect.  87.    A  corresponding  pro- 

Ch.  705  ;  Bailey,  Exp.,  13  Eq.  314  ;  vision  affecting  execution  in  respect  of 

where  the  debt  exceeded  60Z.  a  judgment  or  civil  bill  decree,  for  « 

(J)  Williams,  Exp.;  Davies,  Ee,  L.  sum  exceeding  20?.,  is  in  the  Bank- 

E.  7  Ch.  314.  rnptcy  (Ireland)  Amendment  Act,  1872, 

(c)  Act  of  1869,  s.  13,  Enle  260.  c.  58,  s.  54. 
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for  more  than  50Z.  and  sold,  the  proceeds  are  to  be  retained 
and  paid  to  the  trustee  in  the  event  of  notice  of  a  petition  of 
banlcruptoy  by  the  debtor  being  given  to  the  sheriff  or  county 
court  officer  within  fourteen  days;  but  in  case  of  no  such  notice, 
or  if  no  adjudication  of  bankruptcy  is  made  on  the  petition  or 
on  any  other  petition  of  which  the  officer  has  notice,  he  is  to 
deal  with  the  proceeds  as  if  no  notice  of  the  presentation  of  the 
petition  had  been  served  upon  him.  And  under  this  section  of 
the  act  it  has  been,  held  that  the  trustee  wiU  be  entitled  to  the 
proceeds  of  sale,  although  the  bankruptcy  petition  was  presented 
before  the  sale  took  place  *(/). 

The  seizure  and  sale  are  not  void  although  they  constitute 
an  act  of  bankruptcy;  and  the  execution  creditor  will  be 
entitled  to  the  proceeds  of  the  sale  if  he  had  no  notice  of  a 
prior  act  of  bankruptcy,  and  no  notice  of  a  petition  be  given 
within  fourteen  days  {g).  But  the  seizure  and  sale  prevent  the 
execution  creditor  from  issuing  execution  against  the  same 
debtor  in  respect  of  another  debt,  because  he  must  necessarily 
do  so  with  notice  of  the  act  of  bankruptcy  caused  by  himself 
by  means  of  the  first  seizure  and  sale  (A). 

A  secured  creditor  is  not  deprived  of  his  security  by  a 
composition  under  the  composition  clauses  of  the  Bankruptcy 
Act,  1869  (0- 

1108.  A  sequestration  of  the  profits  of  a  benefice  issued  o^ 
the  application  of  the  trustee  in  bankruptcy  of  the  beneficed 
clergyman,  has  priority  over  any  other  sequestration  issued 
after  the  commencement  of  the  bankruptcy,  except  a  sequestra- 
tion issued  before  the  date  of  the  order  of  adjudication  by  or  on 
behalf  of  a  person  who  at  the  time  of  the  issue  thereof  had  not 
notice  of  an  act  of  bankruptcy  committed  by  the  bankrupt  and 
available  against  him  for  adjudication  (k)  (776). 

The  stipends  to  be  paid  to  curates  appointed  by  the  bishop 
to  benefices  under  sequestration,  have  priority  over  all  sums 

(/)  Eayner,  Exp.,  L.  E.,  7  Ch.  825.  Coke  Co.,  Exp.,  L.  R.,  11  Eq.  204- 

{g-)  Villars,  Exp.,  L.  E.,  9  Ch.  432.  '  Jones,  Exp.,  L.  R.,  10  Ch.  663. 

(K)  Dawes,  Exp.,  L.  R.,  19  Eq.  438.  (i)  Bankraptcy  Act,   1869,  c.  71 

(i)  See  s,  126.    Birmingham,  &c.  s.  88,                                       >     •      < 
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payable  by  virtue  of  the  judgment  or  the  bankruptcy  under 
which  the  sequestration  issues,  but  not  over  liabilities  in  respect 
of  charges  on  the  benefice  (l). 

1109.  Upon  the  death,  bankruptcy  or  insolvency  (including 
liquidation  by  arrangement  in  England,  cessio  bonorum  in 
Scotland,  and  petition  for  arrangement  in  Ireland)  of  any 
officer  of  a  friendly  society  having  in  his  possession  by  virtue 
of  his  office  any  money  or  property  belonging  to  the  society, 
or  if  any  execution,  attachment  or  other  process  be  issued,  or 
action  or  diligence  raised  against  such  officer  or  against  his 
property,  his  heirs,  executors  or  administrators  or  trustee  in 
bankruptcy  or  insolvency  (including  an  assignee  in  Ireland 
and  a  judicial  factor  in  Scotland),  or  the  sheriff  or  other  person 
executing  such  process,  or  the  party  using  such  action  or 
diligence  respectively,  shall  upon  demand  in  writing  of  the 
trustees  of  the  society  or  any  two  of  them,  or  any  person 
authorized  by  the  society  or  by  the  committee  of  management 
of  the  same  to  make  such  demand,  pay  such  money  and 
deliver  over  such  property  to  the  trustees  of  the  society  in 
preference  to  any  other  debts  or  claims  against  the  estate  of 
such  officer  (»j). 

The  institution  of  a  suit  is  sufficient  demand  in  writing; 
and  the  neglect  of  the  trustees  of  the  society  to  audit  the 
accounts  of  the  defaulting  officer  will  not  deprive  the  society 
of  the  statutory  right  of  priority  (n). 

1110.  Mortgages  made  to  the  commissioners  under  the  act 
for  granting  relief  to  owners  of  West  India  estates  (o)  have 
priority  over  aU  other  mortgages  or  securities  affecting  the 
property,  in  respect  of  which  the  advances  are  made ;  and  the 
securities  given  to  the  commissioners  by  persons  with  partial 
interests  in  the  estates  have  priority  over  remainders,  rever- 
sions and  limitations,  which  the  owners  of  such  partial  inte- 

(0  The   Sequestration  Act,   1871,         («)  Absolam  v.   Gething,    9   Jur., 
c.  45,  8,  3.  N.  S.  1263,  under  corresponding  pro- 
Cm)  Friendly  Societies  Act,   1876,      vision  of  18  &  19  Vict.  c.  63,  s.  23. 
s.  15  (7).  (o)  2  &  3  Will,  i,  c.  125,  ss.  21,  22. 
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rests  are  unable  to  bar.  But  the  commissioners  can  only 
acquire  priority,  in  cases  which  fall  within  the  act;  and 
where,  by  reason  of  the  case  being  not  within  the  act,  they 
cannot  get  priority,  the  court  will  not  allow  them  to  pomplete 
a  loan.  They  were,  therefore,  restrained  -Scorn  lending  money 
to  repay  costs  already  incurred  of  restoring  injured  estates, 
in  part  of  which  other  persons  were  interested  as  prior  mort- 
gagees, having  a  receiver  aiud  manager  in  possession  ( jo). 

1111.  The  priorities  of  mortgagees  of  public  works,  and 
of  the  property  of  public  companies,  are  frequently  regu- 
lated, either  by  the  special  acts  of  parliament  under  which 
the  undertakings  are  prosecuted,  or  by  general  acts  incorpo- 
rated therein.  The  general  tendency  of  these  regulations  is 
to  give  equal  priority,  irrespective  of  date,  and  a  right  to 
proportionate  parts  of  the  property  comprised  in  the  respec- 
tive mortgages,  according  to  the  extent  of  the  mortgagee's 
advances  (y). 

(^)  Borradaile  v.  BrickNYOod,  1  Y,         (g)  See  the  acts  contained  in  tlie 
&  C.  60.  Appendix. 
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CHAPTER  VIII. 

OF    THE    LIABILITY    OF    THE    INCUMBERED 
ESTATE  TO  THE  PAYMENT  OF  THE  DEBT. 


1112.  Of  Casci  in  whioh  tJie  vnovmhered  Estate  is  primarily  liable  to,  or 

entitled  to  he  exonerated  from,  the  Debt. 
1141,  Of  Cases  in  which  two  or  more  Estates  are  liable  to  contribute  to  the 

Debt. 
1149.  Of  Cases  in  mJiich  inmtmbered  amd  other  Estates  mill  be  marsJtalled. 

1112.  Every  mortgage  implies  a  loan,  and  every  loan 
implies  a  debt,  for  which  the  personalty  of  the  borrower  is 
liable,  though  he  have  neither  entered  into  bond  nor  cove- 
nant for  payment  of  it ;  but  the  debt  is  of  the  nature  of 
simple  contract  only,  unless  there  be  a  bond  or  covenant  to 
give  it  the  character  of  a  specialty  (a).  Now  the  mortgagee, 
when  his  mortgage  is  of  the  ordinary  kind  (11),  may  at  his 
discretion  use  either  or  both  of  his  remedies  against  the 
mortgagor  (482),  in  respect  of  this  his  personal  liability, 
and  against  the  mortgaged  estate;  and  the  mortgagor  if  he 
transfer  the  mortgaged  estate,  and  his  personal  representa- 
tives if  he  die,  though  no  longer  in  possession,  stiU  remain 
liable  to  the  mortgagee  for  the  debt ;  the  estate  also  remaining 
liable  in  the  hands  of  the  purchaser,  heir,  or  devisee  of  the 
mortgagor. 

1113.  But  the  election  by  the  mortgagee  of  his  remedy 
does  not  affect  the  principle  that  the  personal  estate  of  the 
mortgagor  is  primarily  liable  for  the  debt,  which  in  case  of 
his  death  will,  as  between  his  real  and  personal  representa- 
tives, be    therefore    generally  payable    by  the    latter;    and 

(o)  Thomas  v.  Terry,  Gilb.  Eq.  R.  v.  Price,  1  Id.  290;  Ancasteri). Mayer, 
110;  Meynell  r.  Howard,  Pre.  Ch.  61.  1  Bro.  C.  C.  454;  Digby,  Exp.,  Jac. 
Sec  King  v.  King,  3  P.  W.  358 ;  Howel      235. 
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though  upon  a  transfer  of  thp  estate  in  the  lifetime  of  the 
mortgagor,  the  transferee,  who  generally  contracts  to  take 
upon  himself  the  burden  of  the  debt,  can  then  have  no  such 
equity  against  the  transferor ;  yet  either  by  the  terms  of  such 
contract  for  payment,  or  by  other  acts,  he  sometimes  so  adopts 
the  debt  as  to  create  between  his  own  real  and  personal,  re- 
presentatives an  equity  similar  to  that  which  arises  on  the 
deiath  of  the  original  mortgagor.  Out  of  such  transactions, 
and  out  of  the  original  subjection  of  more  than  one  estate  to 
the  mortgage,  and  of  the  testamentary  or  other  dispositions 
of  the  mortgagor  for  payment  of  the  debt,  arise  the  doctrines 
of  ExONEKATiON,  CONTEIBUTION,  and  MARSHALLING  of  Se- 
curities. 

1114.  As  to  the  law  of  Exoneration;  First,  the  ancient 
rule  is  that  as  between  the  personal  representatives  of  the 
mortgagor  and  the  heir  or  devisee  of  the  whole  or  part  of  the 
mortgaged  estate  the  personalty  of  the  mortgagor  shall  be  , 
primarily  liable  to  the  debt,  and  shall  exonerate  the  mort- 
gaged estate,  which  is  treated  only  as  a  collateral  security  (J). 
The  same  principle  as  to  the  liability  of  the  general  assets 
entitles  the  legatee  of  a  chattel  specifically  devised,  but  which 
the  testator  has  pledged,  to  have  the  debt  discharged  by  the 
executor,  or  to  be  placed  in  the  same  situation  as  if  that  duty 
had  been  performed  (c). 

This  rule  is  to  be  understood  as  applying  only '  to  such 
securities  as  have  been  made  to  secure  an  actual  debt  due 
from  the  mortgagor  at  the  time  of  the  mortgage  ;  in  which 
class  is  included  unpaid  purchase-money,  whether  consisting  of  • 
principal  money  charged  on  the  estate  in  the  ordinary  way, 
or  of  an  annuity  secured  by  a  rent-charge  issuing  out  of  the 
estate  (d).     But  it  does  not  apply  to  a  transaction  in  which  no 

(J)  Pockley  v.  Pockley,  1  Vem.  36;  phanage  pai-t;  because  till  the  tlebts  be 

Cope  V.  Cope,  2  Salk.  4i9j   Bartho^  paid,  the  custom  cannot  take  effect, 

lomew  V.  May,  1  Atk.  487;  Belvedere  (Ball  v.  Ball,  cited  1  Vern.  37,  n.,  and 

V.  Rochfort,  5  Bro.  P.  C.  299.     And  in  Eider  v.  Wagner,  2  P.  W.  335.) 
by  the  custom  of  London  the  mortgage         (o)  Knight  v.  Davis,  3  M.  &  K.  358. 
debt  must  be  paid  out  of  the  personalty         (d)  Yonge  v.  Furse,  20  Beav.  880. 
in  preference  to  the  customary  or  or- 
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debt  is  created,  Buch  as  a  security  upon  an  estate  for  a  provi- 
sion (e)  under  a  marriage  settlement,  even  thougli  there  be  a 
covenant  for  payment;  unless  the  provision  were  first  secm-ed 
by  a  covenant  creating  a  debt,  to  which  the  covenant  for 
securing  the  charge  upon  the  estate  was  manifestly  auxili- 
ary (/).  Nor  does  the  doctrine  apply  to  a  security  for  a  loan 
where  the  security  only,  and  not  the  personal  ability  or  cir- 
cumstances of  the  borrower,  were  considered ;  as  in  the  case  of 
the  South  Sea  loans,  which  were  raised  only  on  the  credit  of 
the  stock  {g) ;  nor  yet  to  money  raised  by  a  tenant  for  life, 
or  other  person  who  has  only  a  limited  interest,  under  a 
power  (/j)  (583). 

And  the  rule  itself  has  been  altered  by  the  statute  commonly 
known  as  "  Locke  King's  Act,"  (z),  which  declares  that  when 
any  person  shall  after  31st  December,  1854,  die  seised  of  or 
entitled  to  any  estate  or  interest  in  any  land  or  other  heredita- 
ments which  shall  at  the  time  of  his  death  be  charged  with  the 
payment  of  any  sum  or  sums  of  money  by  way  of  mortgage, 
and  such  person  shall  not  by  his  will  or  deed  or  other  document 
have  signified  any  contrary  or  other  intention  (1140),  the  heir 
or  devisee  shall  not .  be  entitled  to  have  such  mortgage-debt 
discharged  or  satisfied  out  of  the  personal  estate  or  any  other 
real  estate  of  such  person,  but  the  land  or  hereditaments  so 
charged  shall  as  between  the  different  persons  claiming  through 
or  under  the  deceased  person,  be  primarily  liable  to  the  pay- 
ment of  all  mortgage  debts  with  which  the  same  shall  be 
charged,  every  part  thereof  according  to  its  value  (114S), 
bearing  a  proportionate  part  of , the  mortgage  debt  charged  on 
the  whole  thereof.  There  is  also  a  proviso  (which  is  only  for 
the  benefit  of  mortgagees  (A)  ),  that  nothing  in  the  act  shall 
affect  or  diminish  any  right  of  the  mortgagee  to  obtain  full 
payment  or  satisfaction  of  his  mortgage  debt,  either  out  of  the 
personal  estate  of  the  person  so  dying  as  aforesaid  or  otherwise, 

(s)  Lanoy  v.  Athol,  2  Atk.  iU;         (?)  Per  Lord  Talbot,  in  King «.  King, 
Graves  v.  Hicks,  6  Sim.  398;  Loose-      3  V.  "W.  358. 
Maore  *.  Knapman,  Kay,  123.  (/t)  Digby,  Exp.,  Jac.  233. 

(/)  Field  V.  Moore,  7  De  G.,  M.  &  (i)  17  &  18  Vict.  c.  113. 

G.  691.  (^)  Lipscomb  v,  Lipscombj  L.  E.) 

7  Eq.  501,  V 
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or  shall  affect  the  rights  of  any  person  claiming  under  or  by 
virtue  of  any  will,  deed  or  document  made  at  the  passing  of 
the  act,  or  to  be  made  before  the  1st  January,  1855  (1 136). 

1115.  Second.  When  the  mortgaged  estate  has  descended 
or  has  been  devised  by  the  mortgagor,  or  when  he  has  sold  it 
in  his  lifetime,  then,  and  in  some  other  cases  to  be  presently 
mentioned,  inasmuch  as  the  person  who  has  become  possessed 
of  the  estate  did  not  contract  or  become  primarily  responsible 
for  the  debt,  his  personal  estate  shall  not,  as  between  his  repre- 
sentatives, be  liable  to  exonerate  the  'mortgaged  property  (/). 

This  rule  also  applies  to  a  person  who  raises  money  by 
mortgage  under  a  power  (m),  and  who,  if  he  pay  off  the  mort- 
gage, will  be  an  incumbrancer  for  the  amount,  though  he  take 
no  assignment,  and  though  the  ultimate  reversion  be  vested 
in  himself  (w).  And  also  to  one  who,  having  mortgaged  his 
estate  to  secure  the  debt  of  another,  stands  in  the  position 
of  a  surety  and  is  entitled  to  be  exonerated  by  the  principal 
debtor  (o). 

1116.  Within  this  equity  stands  the  wife  (1334)  who  has 
joined  in  mortgaging  her  estate  to  secure  money  raised  for  the 
benefit  of  her  husband  (p),  and  the  husband  who  has  cove- 
nanted to  pay,  in  a  mortgage  for  raising  the  wife's  portion 
out  of  her  estate  (q). 

Where  the  estate,  whether  separate  or  not,  of  the  wife,  or 
over  which  she  has  a  power  of  appointment,  and  whether  or 
not  it  be  settled  to  her  separate  use  (r),  is  mortgaged,  and  the 
money  is  paid  to  her  and  her  husband,  or  to  him,  it  is  con- 

Q)  Lawson  v.  Hudson,  2  Bro.  C.  C.  Peks,  1  Ves.  621 ;  Evelyn  v.  Evelyn, 

67 ;    Scott   V.  Beecher,    6   Mad.   96;  2  P.  W,  669. 

Tweddell  o.  Tweddell,  2  Bro.  C.  C.  (;;)  Huntington    v.  Huntington,   2 

JOl,  152;   Woods   v.  Huntingford,  3  Vera.  437j  Tate  v.  Austin,  ,1  P.  W. 

Ves.  128j  Cope  ■».  Cope,  2  Salk.  449.  264;   per  Lord   Hardwicke,  Peirs  v. 

(m)  Jenkinson    v.   Harcourt,  Kay,  Peirs,  1  Ves.  521 ;  Lancaster  v.  Evors, 

688.  10  Beav.  154. 

(n)  Per  Lord  Eldon,  Bigby,  Exp.,  (q)  Bagot  v.  Oughton,  1  P.  W.  347. 

Jac.  235  ;  Eedington  r.  Eedington,  1  (r)  Hudson  v.  Carmiohael,  Kay,  613; 

Ba.  &  Be.  131.  Aguilar  v.  Aguilar,  5  Mad.  414;  Tho- 

(o)  Lee  V.  Book,  Mos.  318;  Peirs  r.  mas  v.  Thomas,  2  Kay  &  J.  79. 
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sidered  primd  facie  that  it  was  borrowed  for  his  benefit ;  and 
his  estate  is  first  applied,  as  for  payment  of  his  own  debt, 
unless  the  presumption  be  rebutted  by  proof  on  the  part  of  the 
husband,  that  the  whole  or'  some  part  of  the  money  did  not 
come  to  his  hands  (s).  And  the  result  will  be  the  same,  where 
the  husband  has  paid  off  the  mortgage,  and  has  taken  an 
assignment  of  it  in  trust  for  himself  {t). 

But  if  an  estate,  already  in  mortgage,  descend  (a)  upon  a 
married  woman,  or  it  be  proved  that  she  mortgaged  for  the 
benefit  of  another  person  than  her  husband  (which  may  be 
shown  by  parol  evidence  (v)  ),  or  if  a  feme  sole  mortgage  before 
jmarriage  (x),  although  the  husband  covenant  to  pay  the  money, 
the  wife  or  her  heirs  after  the  husband's  death  shall  not  compel 
payment  out  of  his  personal  estate,  because  the  debt  was  not 
originally  his ;  and  his  covenant  is  but  an  additional  security 
to  the  lender,  and  does  not  change  the  nature  of  the  debt.  On 
the  other  hand,  if  the  wife  come  to  redeem  such  a  mortgage 
after  the  husband's  death,  where  he  has  paid  off  part  of  the 
mortgage  debt,  the  same  principle  is  carried  out  actively  in 
favour  of  the  husband's  estate ;  which  -is  entitled  to  stand  in 
the  mortgagee's  place  for  all  sums  paid  by  the  husband  in 
reduction  of  the  debt  (y). 

1117.  As  to  money,  the  whole  or  the  greater  part  of  which 
was  applied  in  payment  of  debts  incurred  by  the  wife  dum  sola, 
or  which  was  paid  into  the  hands  of  the  wife  and  converted 
by  her  to  her  own  use  as  her  separate  money;  or  which  she 
(having  the  absolute  disposal  thereof )  has  appropriated  to  the 
use  of  her  husband,  although  it  seems  that  parol  evidence  of 
her  intention  wiU  not  be  received  contrary  to  the  terms  of  the 
deed  ;  or  in  respect  of  money  as  a  consideration  or  equivalent 
for  which  a  settlement  has  been  made  upon  the  wife,  there 

(«)  PocockiJ.Lee,  2Vern.  604;  Tate  (u)  Bagot  v.  Onghton,  1  P.  Wms. 

*.  Austin,  2  Vem.  689;  IP.Wms.  265;  347. 

Parteriche  -».  Powlet,  2  Atk.  383;  Earl  {v)  Gray  v.  Dowman,  27  L.  J.,  N.  S., 

of  Kinnonl  v.  Money,  3  Sw.  202,  n.;  Ch.  702j  6  W.  B.  571. 

see  Ruscombe  v.  Hare,  6  Dow.  1.  (a;)  Pitt  v.  Pitt,  T.  &  E.  180. 

(t)  Huntington    v.    Huntington,    2  (jf)  Id. :  and  see  Nelson  v.  Booth,  3 

Vcm.  437;  2  Bro.  P.  C.  1.  Jnr.,  N.  S.  951. 
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will  be  no  indemnity  to  her  estate  against  the  mortgage, 
though  the  husband  have  given  a  bond  or  covenant  {z) ;  and 
it  -will  make  no  difference  if  part  of  the  money  was  applied 
to  his  use,  as  the  court  will  not  attribute  a  divided  intention  to 
the  parties.  The  wife  will  also  have  no  claim  to  exoneration, 
if,  after  her  husband's  death,  she  desire  his  executor  to  apply 
his  personalty  in  payment  of  the  legacies  given  by  his  will, 
whether  the  personal  estate  was  so  applied  before  or  after  his 
direction  (a). 

And  even  where  the  money  was  raised  for  the  benefit  of 
the  husband  alone,  the  wife  will  have  no  claim,  if  the  mort- 
gage was  made  in  execution  of  a  joint  power  in  the  husband 
and  wife  to  raise  money  by  mortgage,  and  she  took  the  estate 
subject  to  the  power ;  because  the  estate  conveyed  to  the 
mortgagee  was  not  that  of  the  wife  alone,  but  was  created 
under  the  power,  and  in  conformity  with  the  purpose  of  the 
settlement  (6). 

1118.  A  widow  claiming  dower  has  no  right  to  be  indemni- 
fied by  the  heir  against  her  husband's  mortgage;  subject  to 
which  she  must  take  as  a  disposition  pro  tanto  (c) ;  but  she 
will  be  exonerated  as  to  ordinary  debts,  to  which  the  land  was 
not  liable  during  the  husband's  life  (tf). 

1119.  It  has  been  said,  that  where  the  wife  comes  for 
exoneration  of  her  mortgaged  estate  against  the  assets  of  the 
husband,  aU  his  other  debts  shall  be  preferred  to  this  claim  (c) ; 
and  the  dictum  was  cited  approvingly  by  Lord  Thurlow  (/); 
but  its  correctness  has  been  doubted  (<7)  by  Wood,  V.-C,  even 
where  the  wife's  mortgaged  estate  is  not  settled  to  ,her  separate 
use:  the  right  of  the  wife  being  better  than  that  of  the  heir, 

(«)  Lewis  i>.  Nangle,  Ambl.  150;  per  434;  9  Jur.,  N.  S.  739, 1258;  33  L.  J., 

Lord  Thurlow  in  Clinton  v.  Hooper,  Ch.  106. 

3  Bro.  C.  C.  200  ;  Earl  Kinnoul  r.         (o)  Jones  v.  Jones,  4  K.  &  J.  86L 
Money,  8  Sw.  208,  note.  (rf)  Spire  v.  Hyatt,  20  Beav.  621. 

(a)  Clinton  v.  Hooper,  3  Bro.  C.  C.  (e)  Tate  v.  Anstin,  1  P.  Wms.  285. 

200.  (/)  Clinton  v.  Hooper,  3  Bro.  C.  C. 

(J)  Seholefield  v.  Lockwood,  32  Bear.  211 ;  1  Ves.  jun.  186. 

(ff)  Hudson  ■»,  Carmichael,  Kay,  622, 
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with  which  it  had  been  compared,  because,  unlike  him,  she 
can  assert  it  against  legatees;  and,  by  virtue  of  an  implied 
assumpsit  between  husband  and  wife,  she  is  considered  to  have 
the  foil  right  of  a  surety  to  be  satisfied  out  of  her  husband's 
estate.  And  where  the  mortgaged  estate  was  separate  pro- 
perty (A),  and  the  wife  joined  the  husband  in  a  mortgage, 
which  expressed  that  the  money  was  paid  to  them  both,  and 
he  covenanted  for  repayment,  it  was  held  to  be  clear,  that  the 
wife  should  be  treated  as  a  distinct  person,  having  the  same 
right  as  a  stranger  to  be  exonerated  out  of  her  husband's  estate, 
as  against  his  other  creditors, 

1120.  Where  the  wife  joined  her  husband  in  granting  an 
annuity  on  her  separate  estate,  as  well  as  on  other  property, 
to  which  the  husband  was  entitled  jure  mariti,  she  was  held 
to  be  only  a  surety  in  the  grant  of  the  annuity,  which,  upon 
his  insolvency,  was  ordered  (i)  to  be  kept  down  first  out  of  the 
income  of  his  property,  as  between  her  and  him,  his  assignee 
and  subsequent  annuitants. 

Where  the  mortgaged  estate  of  the  wife  is  exonerated  out 
of  the  husband's  assets,  none  of  his  creditors  have  a  right  to 
stand  in  the  place  of  the  mortgagee,  as  against  the  wife's 
estate  (/«). 

Where  the  wife's  estate,  subject  to  a  mortgage,  was  settled  to 
her  separate  use,  and  during  coverture  the  husband  covenanted, 
upon  an  assignment,  for  payment  by  him  or  his  wife,  and  re- 
ceived the  rents  during  the  coverture  by  her  consent,  having 
also  verbally  promised  before  the  settlement  to  pay  off  the 
mortgage ;  it  was  held,  that  his  estate  was  not  liable  at  the 
suit  of  the  widow,  though  it  might  be  so  as  between  it  and  the 
mortgagee  (l). 

11  SI.  The  rule  concerning  the  admission  of  parol  evidence 
in  such  mortgages  appears  to  be  that,  though  parol  evidence  is 

(A)  Hudson  v.Carmichael,  Kay,  613;  (A)  Per  Lord  Hardwicke,  Robinson 

18  Jur.  851 ;  Parteriche  v.  Powlet,  2  v.  Gee,  1  Ves.  252. 

Atk.  383.  (0  Christmas  v.  Christmas,  Sel.  Ca. 

(i)  Aguilar  v,  Aguilar,  5  Mad.  414.  in  Ch;  20, 
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not  admissible  to-  shew  that  a  transaction  purporting  by  the 
instruments  themselves,  or  by  them  and  by  other  evidence  not 
parol,  to  be  for  the  husband's  benefit,  was  of  a  different  kind ; 
it  may  be  shown  that  the  debts  of  the  wife  were  paid  with  the 
-money,  or  that  it  was  in  fact  applied  to  some  other  than  the 
purpose  for  which  it  was  raised;  or  that,  under  the  circum- 
stances, the  husband's  estate  is  not  primarily  liable  (m).  Hence, 
evidence  is  admissible,  that  the  widow,  in  conversation  with  the 
executor,  admitted  an  agreement  that  the  debt  should  be  dis- 
charged out  of  the  estate,  and  disclaimed  her  right  to  exonera- 
tion. And  this  was  compared  to  the  case  of  the  heir  telling  the 
executor  that  he  would  not  press  him  for  exoneration,  and  so 
inducing  him  to  pay  the  legacies ;  but  it  is  not  material,  under 
such  circumstances,  whether  the  legacies  given  by  the  husband 
be  paid  before  or  after  the  widow's  admission,  or  whether  the 
admission  induced  the  executor  to  pay  them. 

11S2.  Third.  The  person  who  originally  contracted  the 
debt  may  shift  the  primary  liability,  which  the  old  law  attached 
to  his  personalty,  to  the  mortgaged,  or  some  other  estate ;  or 
may  fix  it  upon  the  personalty,  or  on  another  estate,  in  cases  in 
which  it  would  faU  upon  the  mortgaged  estate  under  Locke 
King's  Act  (1136) ;  and  he  who  has  acquired  the  mortgaged 
estate  by  descent,  devise,  or  purchase,  or  is  otherwise  not  pri- 
marily liable  for  the  debt,  may  adopt  it,  or  show  an  intention 
that  it  shall  be  borne  by  some  other  than  the  mortgaged  estate. 
In  considering  these  rights,  it  wiU  be  convenient  to  show: — 

(I).  Under  what  circumstances  the  personalty  of  the  owner 
of  the  mortgaged  estate,  who  was  not  originally  liable  for  the 
debt,  may  become  so,  by  his  subsequent  dealing  with  the  debt 
or  the  estate,  or  by  other  events  in  his  lifetime. 

(2).  "What  expression  of  intention  will  exonerate  the  per- 
sonalty of  the  owner  of  the  estate,  whose  personalty  was  origi- 
nally liable ;  or  the  mortgaged  estate,  where  it  was  originally 
liable  either  (a)  under  the  old  law  or  (b)  under  Locke  King's 
Act :  and  also  the  general  effect  of  that  act. 

(m)  Clinton  v.  Hooper,  3  Bro.  C.  C.  michael,  Kay,  620,  per  Wood,  "V.-C; 
201';  1  Ves.  jnn.  173;  Hudson  v.  Car-      Thomas  v.  Thomas,  2  Kay  Sii  J  79 
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1123.  (1).  The  covenant  or  agreement  of  the  purchaser  or 
devisee  of  the  whole  or  part  of  an  estate  mortgaged  or  incum- 
bered with  a  charge,  to  pay  or  take  upon  himself  the  debt  and 
interest,  and,  in  the  case  of  a  purchase,  to  indemnify  the  vendor 
against  it  (ra),  or  the  covenant  of  one  of  several  purchasers,  to 
take  upon  himself  a  certain  part  of  the  debt  and  to  indemnify 
the  purchasers  of  the  other  parts  (o),  does  not  subject  the  per- 
sonal estate  of  the  covenantor,  as  between  his  own  real  and 
personal  representatives,  to  the  payment  of  the  debt;  the 
indemnity  being  only  such  as  would  be  compelled  by  a  court 
of  equity  without  any  specific  contract  for  the  purpose  (p). 

1124.  The  rule  is  the  same,  where  the  purchaser,  devisee, 
or  heir  of  the  mortgaged  estate,  enters  into  a  covenant  for  pay- 
ment with  a  transferee  of  the  mortgage  (q)  ;  the  covenant  being 
merely  treated  as  a  necessary  incident  of  the  transfer,  and  a 
liability  only  as  regards  the  transferee;  and  this  even  where  the 
covenant  is  to  pay  a  different  and  higher  rate  of  interest  than 
that  reserved  by  the  mortgage  (r) ;  and  though,  where  the  estate 
has  devolved  upon  tenants  in  common,  distinct  provisions  have 
been  made  for  re-conveyance  of  the  different  shares,  upon  pay- 
ment of  corresponding  parts  of  the  whole  debt,  which  is  cove- 
nanted to  be  paid  in  the  like  proportions  (s). 

1 1 25.  In  the  case  of  a  purchaser  the  case  is  not  altered,  by 

(»)  Xwcddell  V.  Tweddell,  2  Bro.  C.  the  mortgage  deed.    (Trott  i:  Smith, 

C.  101,  152;   Hamilton  v.  Worley,  2  12  M.  &  W.  688.) 

Vc8.  jun.62;  Butler  *•.  Butler,  6  Ves.  (r)  Shafto^.Shafto,  per  Lord  Eldon, 

534;  Barham  r.  Earl  of  Thanet,  3  M.  in  Waring  v.  Ward.    In  Donisthorpe 

&  K.  607.  «.  Porter,  2  Eden,  162,  Ambl.  600,  it 

(fl)  Forrester  v.  Leigh,  Ambl.  171.  was  said,  and  in  Bruce  v.  Morice,  2  De 

Q))  Per  Lord  Eldon  in  Waring  v.  G.  &  S.  389,  decided,  that  a  new  cove- 
Ward,  7  Ves.  332.  nant  for  payment  (the  interest  in  the 

(j)  Leman  v.  Newnham,  1  Ves.  51;  latter  case  being  reserved  at  a  different 

Billinghursfc  v.  Walker,  2  Bro.  C.  C.  rate),  with  a  new  proviso,  gave  a  right 

604;  Shafto®.  Shafto,  1  Cox,  207.  As  to  exoneration;  but  the  circumstances 

to  the  liability  of  the  purchaser  under  in  the  latter  case  were  somewhat  spe- 

snch  a  covenant  see  Allard  v.  Kim-  cial,  and  the  dictum  in  the  former  does 

berley,  12  M.  &  W.  410.    Where  the  not  agree  with  the  other  authorities 

covenant  is  in  general  terms,  it  is  for  referred  to. 

payment  accoiding  to  the  provisions  of  (a)  Hedges  ii.  Hedges,  5  De  G.  &  S. 

330;  16  Jnr.  634. 
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reason  of  an  imperfect  or  abandoned  intention  to  pay  the  debt, 
shown  by  his  naming  the  mortgagee  a  party  to  the  conveyance, 
fdr  the  purpose  of  concurring  therein  upon  receiving  the  sum 
due  to  him  (t).  But  it  is  otherwise,  if  the  purchaser  enter  into 
a  special  contract  with  the  mortgagee  for  payment  of  the  debt, 
and  accept  from  him  a  benefit  whiph  he  could  not  have  had  from 
the  vendor  (m),  such  as  a  covenant  for  quiet  enjoyment  until 
default.  . 

11S6.  Again,  if,  instead  of  making  a  mere  transfer  of  the 
security,  the  purchaser,  devisee,  or  heir,  borrow  a  sum  of 
money,  making  a  new  conveyance  by  way  of  mortgage  on  the 
security  of  the  whole,  or  of  part  of  the  estate,  to  a  new  mort- 
gagee, fi'ee  from  the  original  mortgage,  the  former  debt  is  at  an 
end,  and  the  new  one  is  the  personal  debt  of  the  owner  of  the 
estate. (^).  And  if  the  latter  unite  mortgages  of  his  own  to 
those  which  already  affect  the  estate,  and  covenant  for  payment 
of  the  aggregate  debt,  the  whole  sum  which  is  due  on  the  con- 
solidated security  will  be  considered  as  his  personal  debt,  and 
the  court  wiU  refuse  to  separate  the  debts  which  he  himself  has 
united  (y). 

So  where  the  devisee  of  an  estate  charged  with  portions 
settled  it,  and  covenanted  not  merely  to  pay  the  portions,  but 
also  to  convey,  the  estate  discharged  of  them,  it  was  held  to  be 
an  adoption  of  the  debt,  and  not  merely  a  covenant  of  indem- 
nity (z). 

1 1 87.  On  the  other  hand,  it  is  evidence  of  an  intention  that 
the  real  estate  shall  remain  primarily  liable,  when  the  owner, 
having  the  entire  control  as  well  over  it  as  over  his  personalty 
aliens  it,  either  to  a  volunteer  or  purchaser  for  valuable  con- 
sideration, (especially  if  he  does  so  expressly  subject  to  the 
mortgages,)  without  showing   any  indication,  by  a  covenant 

(<)  Bany  v.  Harding,  IJ.  &  L.  476.  1169;  34  Beav.  134. 

(m)  Earl  Oxford  v.  Kodney,  14  Ves.  (^)  Woods  o.  Hnntingford,  3  Ves. 

417-  128;  Lnshington  v.  Sewell,  1  Sim.  435; 

(a;)  Waring  v.  Ward,  7  Ves.  332;  Townshend  v.  Mostyn,  26  Bear.  72. 

Barham  v.  Earl  Thanet,  3  M.  &  K.  (a)  Bavham  ».  Earl  Clarendon,  10 

607 ;  Bagot  v.  Bagot,  10  Jnr.,  N.  S.  Hare,  126. 
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with  the  grantee,  of  an  intention  to  exonerate  it,  or  otherwise 
of  an  intention  to  pay  the  debti  out  of  his  personal  estate  (a). 
Or  if,  being  tenant  for  life  with  remainder  to  such  uses  as  he 
shall  appoint,  he  exercises  the  power  only  for  the  purpose  of 
mortgaging,  without  appointing  the  fee  to  himself;  and  so 
leaves  himself  in  the  position  of  a  person  with  a  limited  in- 
terest in  an  incumbered  estate :  who,  if  he  should  discharge 
the  mortgage,  is  assumed  to  do  so  for  his  own  benefit  (b) 
(1308). 

1188.  Another  form  in  which  this  question  arises  is  in  a 
further  stage  of  devolution  of  the  mortgaged  estate ;  viz. 
where  the  person,  whether  heir  or  devisee  of  the  estate,  in 
whose  hands  it  was  entitled  to  exoneration  out  of  the  person- 
alty of  the  deceased  mortgagor,  himself  becomes  entitled  to 
that  personalty,  and  dies,  without  having  discharged  the  mort- 
gage. The  same  personalty  in  the  hands  of  his  executor  (c) 
shall  not  exonerate  the  estate  in  the  hands  of  his  heir,  notwith- 
standing the  liability  which  the  first  heir  or  devisee  was  under 
to  be  sued  at  law  on  the  covenant  in  the  original  mortgage  (rf). 
Neither  wiU  the  covenant  by  an  heir  so  circumstanced,  to  in- 
demnify against  the  mortgage  debt  another  estate  which  by  law 
he  was  bound  to  indemnify,  amount  to  an  adoption  of  the 
debt  (e). 

This  doctrine  has  been  applied  to  a  case,  in  which  the  first 
devisee  of  the  estate,  being  also  the  executor  of  the  mortgagor, 
but  not  having  proved  the  will,  had  not  acquired  a  complete 
title  to  the  personalty  out  of  which  the  estate  was  entitled  to  be 
exonerated,  or  had  an  opportunity  of  discharging  the  mortgage 
thereout  (/).  In  this  decision,  however,  the  doctrine  of  Scoti 
V.  Beecher  appears  to  have  been  followed  as  an  arbitrary  rule  of 

(a)  Jenkiiison«).Harcourt,Kay,688j  209;  see  Hickling  v.  Boyer,  per  Lord 

Alen  V.  Hogan,  LI.  &  G.  t.  Sngd.  231 ;  Trnro,  3  M.  &  G.  635. 

Vandelenr  v.  Vandelenr,  id.  241,  n.  (,d)  Taylor,  Re,  8  Exch.  384;   see 

(J)  Jenkinaon  v.  Harcourt,  snpra.  11  Geo.  4  &  1  Will.  4,  c.  47. 

(c)  Scott  V.  Beecher,   6  Mad.  96;  (e)  Hchester  v.  Carnarvon,  1  Beav. 

Earl  Clarendon  v.  Barham,  1  Y.  &  C.  209. 

C.  C.  688;  Evans  v.  Smithson,  cited  (/ )  Swainson  v.  Swalnson,  6  De  G., 

there;  Bchester  v.  Carnarvon,  1  Beav.  M.  &  G.  648;  3  Jar.,  N.  S.  146;  see 

S.  C.  4  id.  1011. 

M.      VOL.  II.  Y  T 
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law.  Without  special  reference  to  the  particular  facts  of  the  one 
case,  or  to  the  grounds  of  decision  of  the  other;  and  particularly 
to  have  been  made  without  regard  to  the  fact,  that  the  person 
who  acquired  both  the  mortgaged  estate  and  the  personalty  of 
the  original  mortgagor,  had  died  so  soon  after  the  latter,  that 
she  had  no  opportunity  of  applying  the  personalty  in  payment 
of  the  debt,  and  could  not,  thei'efore,  have  elected  to  continue  it 
as  a  charge  on  the  mortgaged  estate ;  which  election  in  Scott 
V.  Beecher  was  considered  to  have  been  made,  though  it  was 
thought  unnecessary  to  press  it  as  a  primary  ground  of  deci- 
sion :  or  to  the  question  whether  the  common  heir  of  the  first 
devisee  and  of  the  mortgagor  was  not  entitled  to  claim  the 
personalty  of  the  latter  as  an  exonerating  fund,  on  the  ground 
that  it  was  stiU  unadministered  and  applicable  for  the  pm^pose. 
Upon  this  latter  ground  Wood,  V.-C,  had,  in  fact  (though 
the  case  was  not  brought  under  the  notice  of  Lord  Cranworth 
in  Swainson  v.  Swainson),  refused  to  hold  {g)  that  the  person- 
alty of  an  intestate  mortgagor,  to  whose  estate  no  administra- 
tion had  been  taken  out  in  the  lifetime  of  his  heir,  should  be 
applied  by  a  subsequent  administrator  both  of  the  mortgagor 
and  his  heir,  to  exonerate  the  mortgaged  property  in  the  hands 
of  the  common  heir  of  both  of  them ;  pointing  out,  however,  that, 
accordiag  to  the  present  law  as  laid  down  by  the  several  cases 
cited  above,  the  equities  are  not,  as  they  formerly  were  (Ji), 
aflfected  by  the  argument  that,  because  the  personalty  of  the 
heir  or  devisee,  who  has  become  possessed  of  both  real  and 
personal  estate,  has  been  increased  by  permitting  the  charge  to 
remain,  his  successor  to  the  estate  ought  to  be  exonerated  out 
of  the  personalty  derived  from  the  original  mortgagor.  But 
it  should  be  observed,  that  the  ground  of  decision  against  the 
exoneration  of  the  real  estate  i^  Scott  v.  Beecher,  upon  which, 
and  upon  the  other  cases  decided  on  its  authority,  the  deter- 
mination in  Swainson  v.  Swainson  was  founded,  was  (as  is 
correctly  stated  by  Wood,  V.-C,  in  the  early  part  of  his  judg- 
ment in  Bond  v.  England)  that  the  heir  of  the  devisee  took  an 

ig)  Bond  V.  England,  2  K.  &  J.  44.       and  see  obserrations  of  Knight  Brace, 
(/t)  See  Gilb.  Lex  Prrot.  316;  Bel-      V.-C,  in  Earl  Clarendon  v.  Barham,  1 
vedere  v.  Eochfort,  5  Bro.  P.  C.  299j      T.  &  C.  C.  C.  688. 
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estate  cliarged  with  a  debt  to  which  the  ancestor  was  not  per- 
sonally liable ;  which  corresponded  with  the  facts  in  Bond  v. 
England;  and  not,  as  was  afterwards  stated  by  the  V.-C,  that 
the  same  person  had  both  funds  under  his  control,  which,  as  he 
said,  did  not  happen  in  the  last-mentioned  case. 

1129.  The  converse  of  the  principle,  that  because  the  per- 
sonalty of  the  heir  or  devisee  has  benefited  by  the  security, 
it  ought  to  exonerate  the  mortgaged  estate,  has  been  apphed 
to  -throw  the  debt  on  the  mortgaged  estate,  where  the  person- 
alty had  not  received  benefit  {i) ;  so  that  money  raised  by  the 
heir,  by  mortgage,  for  discharging  the  ancestor's  simple  con- 
tract debts,  for  which  the  heir  was  not  liable,  was  thrown, 
with  the  original  mortgage  debt  of  the  ancestor,  primarily  on 
the  realty.  But  in  a  modem  case  (A),  in  which  specialty  and 
mortgage  debts  of  the  devisor  were  paid  off  by  the  devisee 
by  means  of  a  new  mortgage,  it  was  considered  that  the  bor- 
rowing of  the  money,  and  the  giving  a  new  mortgage,  made 
the  devisee's  personal  estate  primarily  liable,  notwithstanding 
the  purpose  for  which  the  loan  -was  applied.  This  of  course 
would  not  affect  a  mortgage  made  by  the  owner  of  an  estate, 
to  raise  money  with  which  the  estate  had  been  charged  by  the 
former  owner  (Z). 

1130.  (2)  (a)  (1122).  As  to  the  expression  of  intention 
which  will  suffice  to  exonerate  the  personalty  of  the  mort- 
gagor when  it  was  liable  for  the  debt,  or  the  mortgaged 
estate  when  the  personalty  was  not  liable.  Although  for  the 
purpose  of  exonerating  the  personalty  it  is  not  now  considered 
necessary  that  the  intention  should  be  declared  by  express 
words,  or  in  terms  which  raise  an  irresistible  conclusion,  it 
must  be  so  clearly  expressed  as  to  convince  the  mind  of  the 
judge,  that  the  testator  intended  to  charge  the  real  estate 

(i)  Earl  TankervUle  v.  Fawcett,  1      of  debts,  and  the  residue  was  devised 
Cox,  237;   2  Bro.  C.  C.  67;  and  see      beneficially  to  the  trustee. 
Perkins  v.  Baynton,  2  P.  W.  644,  n.;  (J)  Bagot  v.  Bagot,  10  Jur.,  N.  S. 

where  however  there  was  a  trust  for      1169;  34  Beav.  134. 
sale  of  part  of  the  realty  for  payment  (2)  See  Noel  v.  Lord  Henley,  Dan. 

211,  322. 
Y  y2 
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with,  as  well  as  to  exonerate  the  personalty  from,  the  debt. 
The  intention  must  be  sought  as  well  in  the  context  of  the 
win  as  in  any  particular  expressions.  The  relative  value  of 
the  real  and  personal  estates  does  not  affect  the  question ;  and 
the  various  circumstances  attending  the  testator's  dispositions, 
his  appointment  of  the  same  persons  to  be  executors  and 
trustees,  the  direction  to  pay  funeral  expenses  out  of  the  real 
estate,  the  manner  of  giving  the  residuary  personalty,  the 
giving  it  to  a  tenant  for  life  of  the  devised  estates,  and  the 
like,  are  matters  which,  far  from  affording  any  certain  con- 
clusion, may  lead  to  entirely  different  inferences  according 
to  the  circumstances  in  connection  with  which  they  are 
found  (m). 

1131.  The  exoneration  will  operate  in  favour  only  of  the 
person  for  whose  benefit  the  testator  intended  it ;  so  that  if 
the  gift  of  the  personalty  intended  to  be  exonerated  should 
lapse  by  the  death  of  the  legatee  in  the  testator's  lifetime^  or 
should  otherwise  fail,  the  exemption  wiU.  fail  also,  whether  the 
personalty  has  vested  in  a  subject  or  in  tibe  Crown  (w);  unless 
an  intention  can  be  found  to  apply  the  exonerating  fund  in 
discharge  of  the  debt,  irrespective  of  the  benefit  to  the  intended 
legatee  of  the  fund  exonerated  (o) ;  or,  with  an  intention  to 
exonerate,  there  be  no  particular  gift  of  the  fund  exonerated ; 
for  it  must  then  be  supposed  that  the  exoneration  was  meant 
for  the  benefit  of  whoever  should  take  that  fund  {p).  The 
principle,  that  the  benefit  is  intended  only  for  the  particular 
donee  of  the  fund  to  be  exonerated,  is  applied  also  where  one 
estate  has  been  directed  to  contribute  to  the  mortgage  debt 
charged  on  another,  on  failure  of  the  devise  of  the  estate 
intended  to  be  relieved  (y). 

1133.   The  sufficiency  of  the   expression  of  intention  to 

(m)  See  Ancaster  v.  Majer,  1  Bro.  ■».  Patrickson,  1  Dr.  &  Sm.  186. 

C.  C.  454  s  Watson  v.  Brickwood,  9  (o)  See  Noel  v.  Henley,  Dan.  322; 

Ves.  447;  Hancox  v.  Abbey,  U  Ves.  Noel  v.  Noel,  12  Pr.  214. 

179;  Bootle  v.  Blundell,  1  Mer.  193.  (p)  Milnes  v.  Slater,  8  Ves.  295. 

.  (»)  .Hale  v.  Cox,  3  Bro.  C.  C.  321;  {q)  Carter  v.  Bamardiston,  1  P,  W. 

Waring  V.  Ward,  5  Ves.  670;  Dacre  605., 
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exonerate  the  personalty,  like  other  questions  which  depend 
upon  the  construction  of  doubtful  instruments  by  different 
judges,  at  different  periods,  is  often  difficult  in  proportion  to 
the  number  of  authorities.  It  has,  however,  been  well  esta- 
blished, that  the  personalty  is  not  relieved  by  a  devise  of  the 
mortgaged  estate,  or  of  that  and  other  property  "  subject  to 
the  mortgage,"  or  "  subject  to  the  payment  of  the  mortgage," 
or  "  subject  to  debts,"  or  by  any  other  equivalent  expression 
not  amounting  to  a  condition  or  direction  that  the  devisee 
should  pay  the  debt  (r).  The  question  becomes  more  difficult 
when  words  of  that  character  are  employed;  but  the  favour 
formerly  shown  to  the  heir  led  the  courts  to  struggle  against 
the  exoneration  of  the  personalty,  even  under  words  of  this 
import.  Thus  in  an  old  case  (s),  a  devise  of  land  to  E.,  upon 
condition  that  she  paid  all  his  debts  and  legacies,  was  held 
only  to  amount  to  a  charge  on  the  realty,  but  not  to  reHeve 
the  personalty ;  partly  on  the  ground  that  the  executor  had  a 
particular  legacy  only,  and  not  the  residue.  And  in  another 
case  (t),  a  devise  to  C,  he  paying  all  debts  and  legacies 
charged  on  the  estate,  and  after  his  decease  to  B.,  was  held 
to  be  of  the  like  effect ;  but  this  also  was  decided  on  a  special, 
and  a  stronger  reason,  viz.,  that  the  tenant  for  life  was  seventy 
years  of  age,  the  charge  2,600Z.,  and  the  estate  but  600/.  per 
annum. 

On  the  other  hand,  in  a  more  modern  decision  (m),  the  words 
"  he  paying  a  mortgage  thereon,"  have  been  treated  as  a  clear 
expression  of  intention  that  the  debt  should  not  be  paid  out  of 
the  personalty ;  though  this  was  also  supported  by  the  special 
circumstances  of  a  gift  of  part  of  the  personalty  less  than  the 
mortgage  debt  for  the  exoneration  of  the  estate,  and,  therefore, 
implying  that  no  other  part  of  the  personalty  was  to  be  so 
applied.  Words  of  a  similar  kiqd,  accompanied  by  a  direction 
that  neither  of  the  devisees  of  the  testator's  real  estates  should 


(»■)  Scrle  V.  St.  Eloy,  2  P.  W.  386 
Astley  V.  Tankerville,  3  Bro.  C.  C.  545 
1  Cox,  82;  Bickham  v.  Crntwell,  3  M, 
&  C.  763;  Goodwin  v.  Lee,  1  K.  &  J. 
377;  1  Jnr.,  N.  S.  226;  per  Wood,  V.-C, 
in  Jenkinson  f.  Harcourt,  Kay,  688; 


per  Wigram,  V.-C,  Johnson  v.  Child, 
4  Hare,  94. 

(«)  Mead  v.  Hide,  2  Vem.  120. 

(J,)  Bridgman  v.  Dove,  3  Atk.  201. 

(w)  Lpckhart  v.  Hardy,  9  Beav.  379. 
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take  possession  of  any  of  the  premises  until  the  testator's  debts 
should  be  paid,  have  also  been  'held  to  constitute  a  charge  on 
the  devised  estates  (x). 

The  expression  "  I  hereby  charge  and  make  liable  my  said 
estate,"  for  moneys  for  which  the  estate  alone  was  liable,  and 
also  (in  the  same  sentence)  for  monies  for  which  the  testator 
was  personally  liable,  was  also  held  to  create  an  active  charge, 
making  the  estate  primarily  liable  for  the  personal  debt,  by 
reason  not  only  of  the  words  of  the  charge,  but  of  the  applica- 
tion of  them  to  the  different  kinds  of  debt  (y). 

1133.  The  personal  estate  wiU  not  be  discharged  by  par- 
ticular provisions,  adjusting  the  payments  which  should  be 
made  on  account  of  the  debt  by  successive  takers  of  the  estate, 
if  such  provisions  do  not  clearly  charge  the  estate  with  the 
payments  {z). 

The  personalty  will,  however,  be  exonerated  by  a  general 
devise  of  lands  for  payment  of  the  debts  of  the  testator; 
becaiise  the  description  includes  the  mortgage  debt  (a);  as 
it  also  wiU  be,  by  a  direction  to  apply  a  particular  part  of 
the  real  estate  in  payment  of  a  particular  debt,  because  so 
much  only  of  the  real  estate  being  devised  as  wiU  remain 
after  payment  of  the  debt,  the  devisee  cannot  claim  more 
than  has  been  given  him  (i). 

1134.  This  principle  will  also  be  applied  to  prevent  ex- 
oneration for  the  benefit  of  a  person  who  was  manifestly 
intended  to  take  subject  to  the  charge;  and  for  the  purpose 
of  ascertaining  the  intention  in  such  a  case,  the  court  will 
not  only  look  at  the  will,  but  also  at  settlements  to  which 
the  devised  estates  are  subject  (c). 

{m)  "Wisden  v.  Wisden,  2  Sm.  &  G.  cable  to  the  particular  circumstances 

396;  18  Jnr.  1090.  of  the  case ;  see  Bickham  v.  Cruttwell, 

(y)  Evans  v.  Cockeram,  1  Col.  428.  3  M.  «5  C.  763. 

(«)  Watson  i;.  Brickwood,  9  Ves.  447.  (J)  Hancox  v.  Abbey,  11  Ves.  179; 

(a)  Serle  v.  St.  Eloy,  2  P.  W.  386.  Hale  v.  Cox,  3  Bro.  C.  C.  322. 

The  observations  of  Sir  W.  Grant  in  (c)  Ibbetsou  v.  Ibbetson,  12  Sim. 

Hancox  v.  Abbey,  11  Ves.  179,  seem  206;  Lady  Langdale  v.  Briggs,  8  De 

to  imply  the    contrary,  but  are  ex-  G.,  M.  &  G.  391;  see  Noel  v.  Henley, 

plained  by  Lord  Cottenham  as  appli-  Dan.  322. 
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A  specifib  bequest  of  the  general  personal  estate  has  also 
been  held  to  show  an  intention  to  exonerate  it  (d).  But  where 
the  testator  specifically  bequeathed  the  surplus  of  his  person- 
alty, computing  it  at  a  certain  amount  after  payment  of  his 
debts,  it  was  adjudged  that  the  mortgage,  as  one  of  the  debts, 
should  be  paid  out  of  that  fund,  though  it  was  thereby  reduced 
below  the  amount  specified  (e). 

1135.  As  to  the  expressions  which  wiU  throw  the  burthen 
of  the  mortgage  debt  on  the  personalty  of  a  testator,  who  was 
not  liable  to  pay  it,  neither  a  general  charge  in  his  wiU  for 
payment  of  debts  (/),  nor  even  a  direction  to  pay  them  out 
of  his  personal  estate  (ff),  will  be  sufficient.  And  where  a 
testator  expressed  by  his  wUl  an  intention  to  pay  off  part  of 
the  mortgage  debt,  but  failed  to  do  so,  a  direction  that  the 
intended  balance  should  be  paid  out  of  a  particular  fund  was 
held  not  to  exonerate  the  mortgaged  estate  (A).  But  a  devise 
of  property  upon  trust  for  sale  and  payment  of  the  mortgage 
debt,  with  a  declaration  that  the  mortgaged  estate  shall  be 
held  free  from  incumbrances,  will  exonerate  it  (e) ;  and  if  the 
fund  provided  be  insufficient,  the  balance  must  be  made  good 
by  the  residuary  personalty  in  discharge  of  its  primary  liability, 
though  that  fund  may  also  have  been  bequeathed  free  from 
'debts.  The  mortgage  debt  has  also  been  held  to  be  adopted 
by  a  surety,  so  as  to  discharge  the  mortgaged  estate,  where  he 
devised  it  to  the  principal  debtor  and  directed  that  all  monies 
payable  out  of  it  under  the  mortgage,  should  be  discharged  out 
of  a  fund  which  he  provided  for  the  payment  of  his  debts  (k). 

(d)  Blount  V.  Hipkins,  7  Sim.  50.      688. 

But  it  seems  that  the  principle  last  (A)  JiOmax  «.  Lomax,  12  Bcav.  285; 

mentioned  might  have  been  applied;  13  Jur.  1064.    See  the  effect  of  actual 

there  being  a  trust  to  sell  the  residuary  payment  and    an   inaccurate  receipt, 

real  estate  for  payment  of  debts,  in-  Lenwick  v.  Potts,  8  De  G.,  M.  &  G. 

eluding  the  mortgages  and  a  gift  over  506. 

of  the  surplus.  (i)  Brooke  v.  Warwick,  2  De  G.  & 

(e)  Hawes  v.  Warner,  2  Vern.  477.  S.  426;  IS  Jnr.  647;  1  H.  &  T.  142. 
(/)  LawBon  v.  Hudson,  1  Bro.  C.  C.  (it)  Musbet  v.  Qiffe,  12  Jur.  739; 

57;  Ancaster  v.  Mayer,  Id.  454.  17  L.  J.  (Ch.)  N.  S.  269;  2  De  G.  &  S. 

(g)  Jenkinson    v.    Harcourt,   Kay,      243. 


696  EXONERATION  OF  PERSONALTY 

1136.  (2)  (b)  (IISS),  The  statute  called  Locke  King's 
Act  (1114)  does  not  affect  the  rights  of  a  person  who  claims 
under  a  will  dated  before  the  1st  January,  1855,  though  it 
were  republished  by  a  codicil  dated  after  that  day,  provided 
the  claim  be  not  wholly  or  in  part  under  a  devise  which 
operates  only  by  virtue  of  the  republication  (Z) ;  and  notwith- 
standing the  expression  that  the  mortgaged  hereditaments  shall 
be  primarily  liable,  as  between  the  different  persons  claiming 
through  or  under  the  deceased  person,  the  estate  is  liable, 
though  the  personalty  be  vested  in  the  Crown,  and  not  by 
a  title  derived  through  or  under  the  deceased  mortgagor;  it 
being  considered  that  this  part  of  the  clause  only  shows  that 
the  debt  should  be  borne  rateably,  where  it  is  charged  on 
several  estates  (»w)  (1142).  In  case  of  intestacy,  however, 
the  heir  of  a  mortgagor  who  has  died  after  the  1st  January, 
1855,  cannot  have  the  benefit  of  the  proviso  in  the  act,  on  the 
ground  that  he  takes  under  the  limitation  in  the  mortgage  deed 
to  the  mortgagor  and  his  heirs ;  because  he  takes  immediately 
from  his  ancestor  and  not  under  the  deed  (n).  Nor  can  an 
heir  who  takes  an  estate  which  is  the  subject  of  a  lapsed  devise, 
where,  in  the  will  in  which  it  was  contained,  there  was  no  other 
expression  of  a  contrary  or  other  intention  within  the  acts,  which 
could  bring  him  within  the  description  of  a  person  claiming 
und^r  or  by  virtue  of  a  will  (o).  ' 

1137.  The  act  applies  to  copyholds  as  well  as  to  free- 
holds {p),  but  notwithstanding  the  large  signification  of  the 
words  used  in  the  first  part  of  the  act,  leaseholds  and  chattels 
real  are  excluded  by  the  latter  part  of  it  {q), 

1138.  As  to  the  nature  of  the  charge  referred  to,  it  applies 
as  well  to  an  equitable  mortgage  by  deposit  of  title  deeds  (r), 

(0  Eolfe  V.  Perry,  9  Jur.,  N.  S.  853.  (^)  Piper  v.  Piper,  supra. 

(m)  Dacre  v.  Patrickson,  1  Dr.  &  (j)  Solomon  v.  Solomon,   10  Jnr 

Sm.  186.  N.  S.  331. 

(»)  Piper  V.  Piper,  1  J.  &  H.  91;  6  {r)  Perabrooke  v.  Friend,  1  J  &  H 

Jur.,N.  S.  1026.  132;   Coleby  v.  Coleby,  L.  E.,  2  Eq 

(o)  Nelson  v.  Page,  L.  E.,  7  Eq.  25.  803. 
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as  to  a  more  formal  or  technical  security ;  but  it  did  not 
originally  apply  to  the  lien  of  a  vendor  for  unpaid  purchase- 
money  (s). 

This  construction  has  been  partly  altered  by  an  enact- 
ment (t),  that  the  word  "  mortgage  "  both  in  the  original  and 
in  the  explanatory  statutes  is  to  extend  to  any  lien  for  unpaid 
purchase-money  upoh  hereditaments  purchased  by  a  testator; 
the  case  of  purchase  by  an  intestate  remains  unprovided 
for  (m). 

1 139,  The  act  does  not  affect  a  charge  which  does  not  form 
a  defined  and  specific  security  on  an  ascertained  estate.  It 
therefore  does  not  apply  to  a  general  charge  upon  real  estate, 
in  aid  of  personalty,  to  pay  debts  or  legacies,  until  the  amount 
of  the  charge  has  been  accurately  defined,  and  the  devisee  has 
taken  the  estate  subject  to  it ;  at  which  time  it  will  constitute 
a  mortgage  within  the  act  (x). 

The  intention  to  exonerate  the  real  estate  only  extends  to 
the  value  of  the  fund  made  chargeable  by  the  testator ;  if  that 
fiind  be  insufficient  the  residue  must  be  borne  by  the  mort- 
gaged estate  (y).  And  the  act  does  not  affect  the  rights  of 
the  parties  where,  in  consequence  of  a  provision  by  the  testator 
of  another  fund  for  payment  of  the  mortgage,  there  is  no  longer 
a  question  between  the  testator's  general  personalty  and  the 
devisee  or  heir  of  the  mortgaged  estate  («). 

1140.  It  has  been  declared  by  the  same  explanatory  sta- 
tute (a),  that  in  the  will  of  any  person  who  may  die  after 
31st  December,  1867,  a  general  direction  that  the  debts  or  all 
the  debts  of  the  testator  shall  be  paid  out  of  his  personal  estate 
shall  not  be  deemed  to  be  a  declaration  of  an  intention  contrary 

(*)  Hood  V.  Hood,  3  Jnr.,  N.  S.  684.  (m)  Harding  v.  Harding,  L.  B.,  13 

See  Barnwell  ».  Iremonger,  1  Dr.  &  S.  Eq.  493. 

260.  (»)  Hepworth  v.  Hill,  30  Beav.  476; 

(!t)  30  &  31  Vict.  c.  69,  s.  2,  passed  8  Jor.,  N.  S.  960. 

25th  July,  1867.     Sect.  1  applies  only  (y)  Rodhouse  v.  Mold,  35  L.  J.,  Ch. 

to  the  wills  of  persons  who  die  after  67. 

31st  December,  1867;  but  no  express  (z)   Greated  v.   Greated,  26  Beav. 

restriction  is  placed  npon  the  operation  621;  Allen  v.  Allen,  30  Beav.  395. 

of  sect.  2.                          \  (a)  Sect.  1, 
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to  or  other  than  the  rule  established  by  the  original  act,  unless 
such  contrary  or  other  intention  shall  be  further  declared  by 
words  expressly  or  by  necessary  implication  referring  to  all 
or  some  of  the  testator's  debts  or  debt,  charged  by  way  of 
mortgage  on  any  part  of  his  real  estate. 

In  this  provision  is  adopted  the  view  of  Lord  Campbell,  that 
the  land  could  only  be  relieved  from  the  charge  by  an  expres- 
sion of  intention,  corresponding  to  that  which  under  the  old 
law  would  have  relieved  the  personalty,  viz.,  by  words  either 
expressin,g,  or  clearly  indicating,  that  the  fund  made  primarily 
liable  by  law  was  to  be  freed  from  the  charge.  And  he  there- 
fore ]ieM(S),  that  a  direction  by  a  testator  that  his  debts  should 
ibe  paid  by  his  executors  did  not  sufficiently  show  that  the 
morlgagied  estate  was  to  be  discharged.  In  other  cases  (c) 
"direolions  that  debts  should  be  paid,  or  that  they  should  be 
paid  by  the  executors,  out  of  the  personal  estate,  had  been 
held  not  to  mark  an  intention  to  exonerate  the  mortgaged 
•estate;  though  a  devise  of  that  estate  in  settlement,  and  of 
other  real  and  leasehold  estates,  and  personalty,  to  trustees 
for  conversion  and  payment  of  debts  and  legacies,  with  a  gift 
of  the  ultimate  residue,  was  considered  to  be  sufficient  for  the 
purpose  {d). 

Before  the  enactment,  however,  the  construction  adopted  by 
Lord  Campbell  had  been  disapproved  by  several  judges,  as  an 
extension,  not  warranted  by  analogy  of  the  rule  of  the  old  law 
which  was  founded  upon  the  favour  shown  to  real  estate,  to 
the  construction  of  a  statute  which  proceeded  upon  a  different 
principle  (e) ;  and  it  was  held  that  the  intention  ought  to  be 
collected  from  the  will  or  deed,  according  to  the  ordinary  rules 

(J)  Woolstencroft  ®.  Woolstencroft,  and  8  Jur.,  N.  S.  864;  and  Turner, 

2  De  G.,  F.  &  J.  347;  6  Jnr.,  N.  S.  L.  J.,  in  Eno  v.  Tatam,  3  De  G.,  J.  & 

1170,    overruling   the    judgment   of  S.  443;  9  Jur.,  N.  S.  481;  S.  C.  4  Gil 

Stuart,   V.-C,    2  Gif.   192 ;    and  see  181  ;  and  see  Rolfe  v.  Perry,  9  Jur., 

Coote    V.    Lowndes,    L.  R.,    10    Eq.  N.  S.  853;  3  De  G.,  J.  &  S.  481;  Por- 

376.  Cher  v.  "Wilson,  12  W.  E.  1001;  Smith 

(c)  Pembrooke  v.  Triend,  1  J.  &  H.  «.  Smith,  3  Gif.  263;   7  Jur.,  N.  S. 

132;  Eawson  «.  Harrison,  8  Jur.  875.  1140 ;   Moore  v.  Moore,  1  De  G.,  J. 

{d)  Newman  K.Wilson,  31  Beav.33.  &  S.  602;  Stone  v.  Parker,  1  Dr.  &  S. 

(e)  See  judgments  of  Wood,  V.-C,  212. 
in  Mcllish  v.  Vallins,  2  J.  &  H.  194, 
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of  construction ;  not  only  from  the  words,  but  also  from  the 
effect  of  the  dispositions  contained  in  the  whole  instrument. 

Of  Cases  in  which  two  or  more  Estates  are  liable  to  contribute 

to  the  Debt. 

1141.  Having  considered  the  circumstances  under  which 
the  fund,  which  in  the  first  instance  is  liable  to  the  mortgage 
debt,  retains  or  is  exonerated  from  its  primary  liability,  it 
remains  to  be  observed,  that,  as  between  the  mortgaged 
estates  and  other  property  of  the  owner  of  them,  or  as  between 
different  estates  subject  to  the  same  mortgage^  one  part  may 
become  liable  to  contribute  to  the  payment  of  the  debt,  either 
primarily,  or  by  the  deficiency  of  the  estate  or  fund  upon  which 
the  primary  liability  has  been  fixed. 

The  equities  which  thus  arise  between  the  different  fimds  are 
adjusted  under  the  doctrines  of  Contribution  and  Marshal- 
ling, which  are  extensively  applied,  not  only  as  between  the 
owners  of  fiinda  liable  to  the  payment  of  mortgage  debts,  but 
also  in  the  general  administration  of  the  assets  of  the  deceased 
mortgagor,  the  consideration  of  which  is  beyond  the  scope  of 
this  work.  These  rights  act  reciprocally,  and  rest  upon  the 
principle  that  a  fund,  which  is  equally  liable  with  another  to 
pay  the  debt,  shall  not  escape  because  the  creditor  has  been 
paid  out  of  that  other  fund  alone ;  and  on  the  other  hand,  that 
a  creditor  who  has  the  means  of  satisfying  his  debt  out  of 
several  fijnds,  shall  so  exercise  his  right  as  not  to  take  fi-om 
another  creditor  or  claimant  the  fimd  which  forms  his  only 
security. 


1142.  Premising  that  the  payment  of  the  mortgage  debt, 
from  which  the  personal  estate  has  been  exempted,  or  which 
the  personal  estate,  where  it  is  the  primary  fund,  is  insufficient 
to  satisfy,  must  in  the  next  place  be  made  out  of  estates  which 
have  been  specially  devised  for  payment  of  the  mortgage  or 
other  debts  of  the  person  liable  (/) ;  then -out  of  descended 


(/)  Powis  V.  Corbet,  3  Atk.  556 
Donne  v.  Lewis,  2  Bro.  C.  C.  257 
Bartholomew    v.  May,    1    Atk.  487 


Tweedale  v.  Coventry,  1  Bro.  C.  C. 
240;  Phillips  v.  Parry,  22  Beav.  279. 
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estates  {g) ;  and,  failing  these,  out  of  estates  specifically  devised, 
but  charged  with  the  payment  of  debts  (A)  ;  and  then  such  as 
are  comprised  in  a  general  or  residuary  devise  (i) :  the  eflfect  of 
these  equitable  doctrines  is  shortly  as  follows: — 

If  several  estates,  whether  of  one  or  of  several  owners  (A),  be 
mortgaged  for,  or  subject  equally  (and  not  one  as  surety  or  col- 
lateral security  for  the  other  (/))  to  one  debt;  or,  if  the  owner 
of  several  estates,  having  mortgaged  one  of  them,  charges  his 
real  estate  with  or  devises  it  in  trust  for  payment  of  his 
debts  (w),  and  the  estates  descend  or  are  devised  to  different 
persons  (for  the  rule  will  not  hold  where  they  come  to  the 
same  person  (n) ) ;  and  though  one  of  them  pass  by  a  specific 
and  the  other  by  a  residuary  devise  (o),  the  several  estates 
shall  contribute  rateably  to  the  debt;  being  valued  for  that 
purpose,  after  deducting  from  each  estate  any  other  incum- 
brance by  which  it  is  affected ;  and  a  vendor's  lien  being 
reckoned  like  any  other  incumbrance  (;?);  and  the  right  of 
contribution  is  not  affected  by  Locke  King's.  Act  {q).  So 
if  one  of  the  estates  have  been  mortgaged  for  one  debt  and 
both  of  them  for  another,  though  the  first  shall  bear  exclusively 
its  owii  debt,  both  must  contribute  rateably  to  that  which  is 
later ;  the  amount  of  the  first  debt  being  deducted  from  the 
value  of  the  estate  which  has  paid  it  (r).  And  where  the 
charge  consisted  of  a  life  annuity,  and  the  value  of  one  of  the 
estates  charged  was  of  a  fluctuating  nature,  it  was  held  that  the 

(j)  Galton  0.  Hancock,  2  Atk.  424,  605;  Irvin  v.  Ironmonger,  2  R.  &  M. 

430;  Barnewell  «.  Cawdor,  3  Mad.  453.  531;  Middleton  v.  Middleton,  15  Beav. 

( A)  Davies  v.  Topp,   1  Bro.  C.  C.  450.    See  Eyre  v.  Green,  2  Col.  527. 
524;  Donne  v.  Lewis,  2  Id.  257.    See  (»)  Stronge  v.  Hawkes,  4  De  G.  & 

3&  4Will.  4,  c.  104.  J.  632. 

(i)  Jarm.  Wills,  2,  588,  ed.  3.    See  (o)  Gibbins  v.  Eyden,  L.  R.,  7  Eq. 


Dady  v.  Hartridge,  1  Dr.  &  S.  236 
Hensman  v.  Fryer,  L.  E.,  2  Eq.  627 
Kotheram  v.  Rotheram,  26  Bear.  465 


371;  Sackville  v.  Smyth,  L.  R.,  17  Eq. 
1 53 ;  notwithstanding  Brownson  «.Law- 
rance,  L.  R.,  6  Eq.  1. 


Bethell  v.  Green,  34  Beav.  302.  {p)  Barnwell  v.  Iremonger,  1  Dr.  & 

(Jt)  See  Aldrich  v.  Cooper,  8  Ves.  S.  255. 

390;  Clarke  v.  Erereton,  1  Jones,  165;  {q)  Sackville  v.  Smyth,  supra;  not- 

Johnson  ».  Child,  4  Hare,  87.  withstanding  Brownson  «.  Lawrance 

(I)  Marquis   of    Bute    v.  Canyng-  supra, 

hame,  2  Buss.  275;  Stringer  v.  Harper,  (r)  Lipscomb  v.  Lipscomb,   L.  R., 

26  Beav.  33;  4  Jur.,  N.-S.  1009.  7  Eq.  501;  De  Rochefort  v.  Dawes,  Id^ 

(m)  Carter  v.  Barnadiston,  1  P.  W.  12  Eq.  540. 
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contribution  must  be  from  year  to  year,  according  to  the  actual 
income  in  each  year  (s). 

1 1 43.  But  the  right  of  contribution  will  be  prevented  by  the 
right  of  marshalling  from  being  applied  against  an  estate  which 
is  liable  to  other  creditors  of  the  debtor  {t) ;  or  which  not  being 
charged  with  his  debts,  and  even  though  consisting  of  leasehold 
and  other  personalty,  is  liable  under  a  specific  or  pecuniary,  as 
distinguished  from  a  residuary,  bequest ;  the  devisee  in  such 
cases  being  obliged  to  take  the  mortgaged  estate  as  he  finds 
it  (m).  And  so  if  one  of  several  estates  charged  with  the  pay- 
ment of  debts  be  expressly  made  liable  to  the  payment  of  a 
mortgage  debt  to  which  it  is  subject,  it  wiU  not  be  liable  to 
contribute  with  the  other  estates  to  the  general  charge  {x). 

1144.  By  the  sale  of  part  of  an  incumbered  estate  with  a 
covenant  against  incumbrances,  the  burden  is  thrown  upon  the 
residue  in  favour  of  the  purchaser ;  and  if  part  of  the  estate 
have  been  given  in  exchange,  the  equity  is  the  same  as  if  it  had 
been  sold  for  money,  and  no  liability  is  thrown  upon  the  land 
received  in  exchange  (i/). 

1145.  If  a  person  bound  to  elect  between  two  estates  have 
mortgaged  one  of  them  before  election,  and  afterwards  elect  to 
take  the  other,  the  first  must  be  taken  subject  to  the  mortgage, 
but  shall  be  exonerated  by  the  other  {z). 

1146.  An  insurance  office,  by  the  rules  of  which  a  policy 
will  become  void  upon  the  suicide  of  the  insured,  except  to  the 
extent  of  any  interest  acquired  for  valuable  consideration  or  by 
way  of  security,  holds  out  that  the  owner  of  such  an  interest 
wiU  be  entitled  to  payment ;  and,  being  a  principal  debtor  in 

(«)  Ley  V.  Ley,  L.  R.,  6  Eq.  174.  James,  2  Y.  &  C.  C.  C.  301. 

(«)  Bartholomew  v.  May,  1  Atk.  487.  («)  Wisden  v.  Wisden,  2  S.  &  G. 

(k)  O'Neal  ■•>.  Mead,  1  P.  W.  694;  396;  18  Jnr.  1090. 

Davis  V.  Gardiner,  2  P.  W.  190;  Wythe  (y)  Kirkham  v.  Smith,  1  Ves.  257; 

V.  Henniker,  2  M.  &  K.  635;  Halliwell  see  Lloyd  v.  Johnes,  9  Ves.  64,  as  to 

V.  Tanner,  1  B.  &  M.  633 ;  Cope  v.  the  effect  of  a  sale  by  the  court. 

Cope,  2  Salk.  449.     See  Symons  v.  (z)  Eumbold  v.  Eumbold,  3  Ves.  65. 
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respect  of  the  policy,  has  no  equity  in  case  of  the  suicide  of  an 
insured  person  who  has  mortgaged  the  policy  with  other  pro- 
perty, and  in  the  absence  of  fraud,  to  come  upon  that  property 
for  contribution  (a).     -Ll^.    /^^^^'WAjl    ^^^T. 

1 147.  There  is  no  equity  between  the  representatives  of  a 
lunatic,  which  confers  a  right  to  call  for  the  restoration  to  one 
estate  or  fund,  of  money  which  has  gone  or  been  applied  in 
relief  of  another.  A  charge  on  the  lunatic's  real  estate,  which 
devolves  upon  him  as  personal  representative  of  the  owner  of  it, 
will  therefore  sink  for  the  benefit  of  his  heir  (S).  And  where  a 
lunatic  was  seised  of  estate  A.  ex  parte  patem^,  and  ex  parte 
matema  of  B.,  which^  was  mortgaged,  and  the  produce  of  tim- 
ber cut  upon  A.  was  applied  in  discharge  of  the  mortgage,  it 
was  held  that  A.  should  not  be  recouped  (c). 

There  appears  to  be  no  certain  rule  as  to  the  rights  of  the 
real  and  personal  representatives  of  the  lunatic,  when  the  mort- 
gage has  been  paid  oflf  out  of  his  personal  estate  by  the  direction 
of  the  court.  It  seems  to  have  been  considered  by  Lord  St. 
Leonards  (rf),  after  an  elaborate  review  of  the  authorities,  that 
if  the  court,  in  the  exercise  of  a  prudent  management,  ordered 
payment  of  the  charge  out  of  the  lunatic's  property,  derived 
fi-om  savings  out  of  the  real  estate,  the  heir  ought  to  hold  free 
from  the  charge.  But  where  a  mortgage  debt,  which  had  been 
contracted  by  the  ancestor  of  the  lunatic  (whose  personalty 
was  therefore  not  liable  to  it),  was  discharged  out  of  his  per- 
sonal estate,  the  Court  of  Appeal  in  Chancery  ordered  the 
amount  to  be  raised  out  of  the  mortgaged  estate,  and  to  be 
paid  to  the  administratrix  {e). 

When,  under  the   Lunacy  Act  of  1853,  money  advanced 

(a)  Solicitors  and  General  Life  As-  (e)  Leeming,  Ee,  3  De  G.,  F.  &  J. 

surance  Society  v.  Lamb,  1  H.  &  M.  716;  43 ;  7  Jnr.,  N.  S.  115;  and  see  Sergeson 

2  De  G.,  J.  &  S.  251;  10  Jur.,  N.S.  739.  v.  Sealy,  2  Atk.  414;  Broomfield,  Exp., 

(J)  Compton   u.  Lord  Oxeuden,  4  3  Bro.  C.  C.  515;  Clayton,  Exp.,  1  E. 

Bro.  C.  C.  396;  2  Ves.  J.  261.  &  M.  369 ;  Hinde,  Exp.,  Ambl.  706, 

(c)  Anon.,  cited  by  Lord  Eldon  in  Mr.  Blunt's  note  and  cases  there; 
Phillips,  Exp.,  19  Ves.  123.  Degge,  Ee,  4  Bro.  C.  C.  236  ;   and 

(d)  Lord  Leitrim  v.  Enery,  6  Ir.  Eq.  Shelf.  Lnn.  304,  ed.  2,  imd  other  cases 
E.  355  ;   following  Grimstone,  Exp.,  cited  there. 

Ambl.  706;  Hinde,  Exp.,  id.  n. 
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for  the  permanent  improvement,  security  or  advantage  of  the 
lunatic's  land,  and  which  is  to  be  a  charge  upon  and  raiseable 
out  of  the  lunatic's  interest  in  the  land,  is  paid  out  of  the 
lunatic's  general  property,  the  charge  may  be  made  to  some 
person  as  a  trustee  for  him,  as  part  of  his  personal  estate  (/). 
And  when  under  the  same  act  {g)  money  raised  out  of  land 
or  stock  has  been  applied  to  any  of  the  purposes  there  men- 
tioned, which  include  the  discharge  of  any  incumbrance  upon 
the  lunatic's  estate,  the  person  whose  estate  is  mortgaged  and 
his  real  and  personal  representatives  have  the  Uke  interfest  in  the 
surplus  monies  after  the  purposes  of  the  security  have  been 
answered,  as  if  no  mortgage  had  been  made ;  and  the  surplus 
monies  are  declared  to  be  of  the  same  nature  and  character  as 
the  estate  mortgaged. 

If  the  estate  intended  to  be  charged  be  entailed,  the  entail 
will  not  be  barred  further  than  is  necessary  for  the  purposes  of 
the  security,  and  it  will  be  so  expressed  in  the  deed ;  and  the 
mortgage  will  be  made  only  for  a  term  of  years,  and  without 
any  power  of  sale  (A)  (423). 

A  provision  in  a  mortgage  deed,  executed  under  the  autho- 
rity of  the  statute,  that  a  certain  estate  shall  be  the  primary 
fund,  wiU  not  affect  the  subsequent  operation  of  the  will  of  the 
lunatic,  made  before  the  lunacy,  and  by  which  other  estates 
have  been  specially  devised  for  the  payment  of  debts  {i). 

1148.  If  the  personal  estate  of  an  infant  be  applied  in 
payment  of  his  mortgage  debt,  the  debt  wiU  also  be  kept 
alive  as  personal  estate  (A). 

Of  Cases  in  which  incumbered  and  other  Estates  will  be 
^  marshalled, 

1149.  The  doctrine  of  marshalling  as  between  incum- 
brancers on  several  estates,  which  are  also  subject  to  one 
security,  enables  the  incumbrancer  with  one  iund  to  control, 

(/)  16  &  17  Vict.  c.  70,  s.  118.  (*)  Per  Lord  Hardwicke,  Xeys  ». 

(a)  Id.  s.  119.         "  Price,  9  Mod.  221j   per  Lord  Eldon, 

(70  Pares,  Ee,  L.  E.,  2  Ch.  Div.  61.  Phillips,  Exp.,  19  Ves.  122;  see  Cham- 

((■)  Freeman  v.  Ellis,  1  H.  &  M,  758.  bers  on  Infancy,  565,  &c. 
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for  Ms  own  benefit,  the  application  of  the  securities  of  another 
who  has  several ;  and  to  that  extent  gives  an  interest  in  those 
securities  to  the  holder  of  the  single  fund;  as  a  subsequent 
mortgagee  of  one  estate,  who  pays  off  the  prior  mortgage 
upon  the  same  and  another  estate,  makes  them  both  applica- 
ble for  his  own  original  debt.  But  the  doctrine  of  marshal- 
ling is  of  an  entirely  different  nature  from  the  right  of  the 
subsequent  mortgagee  to  throw  his  own  debt  upon  an  estate 
not  originally  made  liable  to  it,  but  comprised  in  the  security 
of  a  prior  mortgagee  (1033).  The  latter  right  depends 
upon  the  puisne  mortgagee's  redeeming  the  earlier  one,  and 
so  getting  the  benefit  of  his  securities.  It  is  an  equity 
arising  out  of  the  act  of  redemption  (Z),  and  when  acquired 
enables  the  puisne  mortgagee  to  hold  both  estates,  with  all 
the  rights  which  the  prior  mortgagee  had  whom  he  redeemed. 

1150.  If  the  owner  of  two  estates  mortgage  them  both  to 
one  person,  and  then  one  of  them  to  another,  without  notice, 
the  second  mortgagee  may  insist,  under  the  doctrine  of  mar- 
shalling, that  the  debt  of  the  first  shall  be  satisfied  out  of  the 
estate  not  mortgaged  to  the  second,  so  far  as  that  will  ex- 
tend (m).  And  cL  fortiori  he  may  do  this,  if  there  be  a  cove- 
nant or  declaration  in  the  second  mortgage  that  the  estate  is 
firee  from  incumbrances  (w).  He  may  also  gain  his  end  by 
means  of  redemption,  i.  e.,  by  paying  off  the  prior  mortgagee, 
and  stepping  into  his  place.  In  the  one  case,  the  first  mort- 
gagee's debt  is  primarily  thrown  upon  the  estate  not  in  mort- 
gage to  the  second ;  in  the  other,  the  second  mortgagee 
throws  upon  both  estates  his  own  debt,  which  by  contract 
was  only  charged  upon  one  of  them.  But  while  by  redemp- 
tion he  may  throw  his  own  debt  upon  both  estates,  not  only 
in  the  simple  case  of  two  mortgages  above  supposed,  but  also 
(so  long  as  the  prior  mortgagee  retains  both  of  the  estates 
which  form  his  security)  where  there  are  subsequent  incum- 

(0  Titley  v.  Davies,  2  Y.  &  C.  C.  Jar.  643 ;   and  3  De  G.,  Mac.  &  G. 

C.  404.  857;  Gibson  v.  Seagram,  24  L.  J.  (Ch.) 

(m)  Lanoy  v.  Dnke  of  Athol,  2  Atk.  N.  S.  782;  20  Beav.  614. 

444  ;   Aldrich  v.  Cooper,  8  Ves.  381;  (m)  Averall  v.  'Wade,  LI.  &  G.  temp. 

Tidd  V.  Lister,  10  Hare,  140,  1B7;   18  Sngd.  259. 
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brances  upon  either  or  both  of  the  estates,  and  against  the 
subsequent  incumbrancers,  his  means  of  relief  under  the 
doctrine  of  marshalling  are  far  more  limited,  for  the  reason 
that  equity  refiises  to  marshal  securities,  where  in  aiding  one 
incumbrancer  it  would  injure  another  (o). 

Thus  if  estates  X.  and  Y.  be  mortgaged  first  to  A.  and 
secondly  X.  be  mortgaged  to  B.,  and  thirdly  Y.  to  C,(p); 
or  if  X.  be  mortgaged  to  A.,  secondly  to  B.,  and  thirdly  X, 
and  Y.  again  to  A.,  to  secure  the  original  debt  and  a  further 
advance,  and  fourthly  X.  and  Y.  to  C.(q)  (1783):  here  in 
either  case  A.  may  resort  for  his  whole  debt  either  to  X.  or 
Y.  Now,  if  A.  be  compelled  to  take  his  debt  exclusively 
from  Y,,  X.  will  be  left  free  for  B.,  but  at  the  expense  of  C. 
But  this  would  clearly  be  inequitable;  for  even  if  C.  had 
notice  when  he  took  his  security,  he  had  notice  of  no  more 
than  that  A.  had  a  security  upon  Y.  (r) ;  and  he  ought  not  to 
lose  the  benefit  of  his  contract  in  favour  of  B.,  who  claims  under 
no  contract  against  that  estate.  B.  having  lent  his  money  on 
estate  X.  only,  and  having  taken  no  charge  upon  or  covenant 
respecting  Y.,  has  no  more  than  a  potential  equity,  as  it  has 
been  called,  against  that  estate,  which  by  means  of  the  sub- 
sequent security  given  to  C.  was  prevented  fi:om  fidly  arising. 
He  has  no  equity  to  prevent  the  mortgagor  from  pledging 
estate  Y.  to  C. ;  none  to  prevent  A.  from  giving  up  his  secu- 
rity upon  it,  and  so  depriving  B.  even  of  his  chance  of  getting 
a  title  by  redeeming  A.  The  only  equity  which  he  has  is 
in  respect  of  so  much  as  the  mortgagor  had  not  ahenated  for 
value. 

Yet  if,  in  such  a  case,  the  court  refused  aU  interference, 

(fl)  Aldrich  v.  Cooper,  8  Ves.  382;  with  the  owners  of  the  cargo.    Bed  qv. 

Averall  v.  Wade,  LI.  &  G.  temp.  Sngd.  Edward  Oliver,  L.  E.,  1  Ad.  379. 

252;  Dolphinr.Aylward,L.B.,4E.&I.  (^)  Bngden  v.  Bignold,  2  Y.  &  C. 

App.  486.    The  Conrt  of  Admiralty,  C.  C.  377. 

notwithstanding  this  principle,  has  mar-  (y)  Barnes  v.  Racster,  1  Y.  &  C.  C. 

shalled  in  favour  of  a  master's  claim  C.  401. 

for  wages,  against  the  owners  of  the  (»•)  A  purchaser  is  not  bound  to  take 

cargo;  on  the  ground  that  the  master,  notice  of  all  the  equities  arising  out  of 

who  was  deprived   of   the   ship  and  a  particular  deed  or  suit.    (Averall  y. 

freight  by  his  personal  contract  to  pay  Wade,  supra ;  Shalcross  v.  Dixon,  7 

the  wages,  had  made  no  such  contract  L.  J.,  N.  S.,  Ch.  180.) 

M.      VOL.  II.  Z  Z 
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lest  C,  the  third  incumbrancer,  should  lose  his  security,  it 
would  expose  B.,  the  mesne  mortgagee,  to  the  like  injury ;  for 
if  A.  were  left  to  take  his  whole  debt  out  of  estate  X.,  the 
second  mortgagee,  B.,  would  lose  his  security ;  whilst  to  the 
third,  C,  who  has  no  better  equity,  and  is  later  in  time, 
estate  Y.  would  be  left  open.  Therefore,  in  ordinary  cases, 
the  court  will  throw  the  debt  of  A.  upon,  both  his-  securities, 
rateably  according  to  their  value,  and  so  will  leave  the  residue 
of  each  to  satisfy  the  subsequent  incumbrancer,  to  whom  it 
was  specifically  mortgaged  («).  But  if  C.  take  by  his  contract 
only  the  surplus  which  will  remain  after  satisfying  the  earlier 
mortgagees,"  the  marshalling  will  take  place  between  them, 
without  regard  to  his  interests  (f). 

And  if  the  third  incumbrancer  be  only  a  judgment  creditor, 
or  take  his  security  pendente  lite,  and  the  second  claimant  for 
valuable  consideration  have  a  declaration  or  covenant  that  the 
estate  is  free  from  incumbrances,  he  shall  be  protected,  and 
shall  have  the  advantage  of  marshalling ;  and  in  his  favour  the 
prior  incumbrancer  shall  be ,  thrown  upon  the  estate  which  is 
not  liable  to  the  second;  whose  security  shall  not  contribute 
for  the  benefit  of  the  third  (m).  The  estate  of  the  second  in- 
cumbrancer having  once  acquired  the  right  to  be  indemnified 
at  the  expense  of  the  other,  his  right  is  not  to  be  disturbed  by 
a  subsequent  judgment  creditor  or  person  who,  taking  subject 
to  the  same  equities  as  the  debtor  (1083),  is  not  in  the  situa- 
tion of  a  purchaser  for  valuable  consideration  without  notice, 
and  cannot  oblige  the  mesne  incumbrancer  to  pay  off  debts 
against  which  the  mortgagor  covenanted  to  exonerate  his 
estate.  The  like  has  been  held  («)  in  favour  of  the  tenant 
in  tail  under  a  settlement  made  by  the  mortgagor  for  valuable 
consideration,  in  which  he  had  covenanted  to  exonerate  the 


(s)  Barnes  v.  Eacster,  1  Y.  &  C.  C.  (t)  Mower's  Trasts,  Ee,  L.  E.,  8  Eq. 

C.  401;  Bngdeu  v.  Bignold,  2  Y.  &  C.  110.. 

C.  C.  377;  Titley  v.  Davies,  id.  399;  {%)  Averall  v.  "Wade,  LI.  &  Goo. 

and  see  Gibson  v.  Seagrim,  20  Beav.  temp.  Sngd.  252;    Going  v.  Farrell, 

614;  24  L.  J.  (Ch.),  N.  S.  782;  and  Beat.  472. 

LiTerpool  Marine  Credit  Co.  v.  "Wilson,  (a)  Hughes  v.  "Williams,  3  Maq.  & 

L.  E.,  7  Ch,  512.  G.  688;  16  Jur.  415;  Chappell  v.  Eees, 

1  De  G.,  Mac.  &  G.  393. 
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settled  estates  from  incumbrances,  where  the  bills  were  filed 
by  the  judgment  creditor  and  by  the  assignees  in  insolvency 
of  the  mortgagor  and  settlor ;  so  that  this  distinction  must  be 
considered  to  be  founded  upon  the  circumstance  that  the  sub- 
sequent incumbrancer  or  assignee  of  the  mortgagor  is  not  in 
the  position  of  an  assignee  for  valuable  consideration  without 
notice,  but  is  subject  to  all  the  equities  and  liabilities  of  the 
person  under  whom  he  claims  ;  and  the  rule  as  concerns  inno- 
cent purchasers  remains  unaffected  (y). 

1161.  "Where  the  subsequent  incumbrancer  is  in  the  posi- 
tion of  an  assignee  for  valuable  consideration  without  notice, 
or  without  such  notice  as  wUl  fix  him  with  the  equity  arising 
out  of  the  covenant  with  the  earlier  mortgagee  («),  it  is  con- 
sidered that  the  latter  would  not  be  entitled  to  exoneration 
against  the  subsequent  incumbrancer,  though  he  would  have 
been  so  against  the  mortgagor,  if  he  had  remained  the  absolute 
owner  of  the  estate  subsequently  mortgaged.  And  when  the 
mortgagees  are  appointees  tmder  a  power,  it  is  clear  that  there 
w6uld  be  no  exoneration  against  the  later  incumbrancer,  any 
more  than  there  would  be  against  the  persons  who  would  have 
taken  in  default  of  appointment  (a). 

1152.  It  has  also  been  held,  that  where  an  estate  is  settled 
subject  to  judgments  created  by  the  tenant  for  life,  arrears  of 
interest  on  such  judgments  may,  as  against  the  remainderman, 
be  thrown  upon  that  estate,  in  favour  of  a  judgment  creditor 
of  the  tenant  for  life  after  the  settlement,  who  can  only  resort  to 
an  unsettled  estate  (5). 

1163.  A  surety  is  entitled  to  the  benefit  of  the  right  of 
marshalling  (c)  (1343).  And  it  has  been  determined  that 
where  the  vendee  of  goods,  which  have  been  purchased  but 
not  paid  for,  has  indorsed  over  the  bill  of  lading  for  valuable 

iy)  See  Sugd.  V.  &  P.  1028,  ed.  llj'  632. 
746,  ed.  14.  (S)  I"ox,  Re,  5  Ir.  Ch.  B.  541. 

(«)  1150,-  note  (r).  (o)  Hayman  v.  Dubois,  Ii.  K.,  13  Eq.' 

(«)  Strong  V.  Hawkes,  4  De  G.  &  J.  158. 

zz2 
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consideration  by  way  of  pledge  only,  the  vendor  having  a  right 
to  enforce  his  lien  by  stoppage  in  transitu  (1371),  subject  to 
the  security,  becomes  as  to  Ms  interest  in  the  goods  a  surety  to 
the  indorsee  for  the  vendee's  debt ;  and  may  therefore  compel 
the  indorsee  to  have  recourse  for  the  payment  of  his  debt  to 
other  goods  pledged  to  him  by  the  vendee,  or  to  the  proceeds 
arising  from  the  sale  of  them,  in  ease  of  his  own  liability  as 
surety  (af). 

But,  as  in  the  case  of  the  mortgagee's  right  to  hold  several 
securities  (1043),  his  equity  of  marshalling  overrides  the  right 
of  the  surety  to  have  the  benefit  of  all  securities  for  the  debt 
which  he  has  discharged,  where  he  has  not  entered  into  a  coni 
tract  which  will  prevent  the  mortgagor  from  conferring  upon  a 
puisn6  mortgagee  of  one  of  the  estates  the  ordinary  right  to 
have  the  securities  marshalled  (e). 

If  a  consignee  or  other  agent  pledge  his  principal's  goods 
with  his  own  for  his  own  debt,  the  pledgee  will  be  compelled  to 
resort  in  the  first  instance  to  the  agent's  goods  (/). 

1154.  Marshalling  may  be  enforced  where  the  mortgaged 
estates  have  descended  upon  diflferent  persons  (<?) ;  also  where 
"the  debtor  has  become  bankrupt  (h),  because  the  assignee 
stands  in  his  place,  and  is  bound  in  all  respects  as  he  is  ; 
and  in  favour  of  an  ihcumbrancer  whose  charge  is  only  volun- 
tary (i).  And  if  the  mortgages  be  by  the  husband  and  wife, 
of  the  wife's  estates,  the  mortgagee  whose  security  is  only  upon 
one  estate  is  entitled  to  marshal  against  the  wife  surviving  (/e), 

1155.  A  mortgagee  may  resort  to  ftmds  not  comprised  in 
his  security,  where  that  has  been  swept  away  by  a  landlord 
under  a  distress  for  rent  (I),  or  by  the  Crown  under  an  ex- 

((Z)  Westzinthng,  Ee,  5  B.  &  Ad.  {h)  Baldwin  v.  Belcher,  3  Dm.  & 

817;  2  N.  &  M.  644.  War.  173;  Hartley,  Exp.,  1  Dea.  288; 

(e)  South   V.  Bloxam,   2  Hem.  &  2  M.  &  A.  496. 

MU.  457;  11  Jnr.,  N.  S.  319;  34  L.  J.,  (i)  Aldridge  v.  Forbes,  9  L.  J., N!  S., 

N.  S.,  Ch.  369.  Ch.  37;  4  Jur.  20. 

(/)  Broadbent  v.  Barlow,  3  De  G.,  (ft)  Tidd  v.  Lister,  10  Hare,  140, 

v.  &  J.  570;  7  Jnr.,  N.  S.  479;  Alston,  157;  18  Jnr.  543. 

Exp.,  L.  E.,  4  Ch.  1G8.  (Z)  Stephenson,  Exp.,  De  G.  586. 

(^)  Lanoy  v.  Atholl,  2  Atk.  446, 
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tent  {m):  and  the  Crown  itself  has  been  compelled  to  resort 
to  the  real  estate,  that  other  creditors,  to  whom  the  personalty 
alone  was  liable,  might  not  be  disappointed  (n). 

1165a.  If  the  paraphernalia  of  a  widow  be  taken  by  the 
mortgagee,  under  his  bond  or  covenant,  she  will  be  held  to  be 
a  creditor  for  their  value  against  the  mortgaged  estate  (o). 

1 1 56.  The  mortgagee  who  takes  a  security  upon  part  of  an 
estate,  the  whole  of  which  is  subject  to  debts,  legacies  or  other 
charges,  is  entitled,  as  against  the  mortgagor,  to  throw  those 
charges  upon  the  part  not  mortgaged  to  him(p);  and  the  mort- 
gagee of  the  chattels  of  a  bankrupt,  which  having  been  left  in 
the  bankrupt's  possession  were  seized  and  sold  by  the  landlord 
under  a  distress  for  rent,  was  held  entitled  to  marshal  against 
the  assignees  of  the  bankrupt  mortgagor,  so  as  to  throw  the 
debt  of  the  landlord  exclusively  upon  property  not  subject  to 
the  mortgage  (y).  The  mortgagee  may  also  marshal  against  a 
purchaser  of  the  whole  estate  without  notice  of  the  mortgage, 
who,  taking  the  estate,  with  all  the  equities  to  which  it  is  sub- 
ject, is  bound  by  this  equity  of  the  mortgagee  to  be  paid  out  of 
the  whole  estate,  after  satisfaction  of  the  charges  (r). 

1157.  The  courts  apply  the  doctrine  of  marshalling  not 
merely  before  the  debt  of  the  mortgagee  or  creditor  who  has 
the  double  fund  has  been  paid  (s);  but  if  he  be  already  satis- 
fied, they  permit  the  disappointed  creditor  to  stand  in  his  place, 
against  the  estate  upon  which  the  creditor  with  the  double  fund 
would  otherwise  have  been  thrown,  for  the  amount  which  he  has 
taken  out  of  the  subsequent  creditor's  security.  And  this  will 
equally  be  done,  where  the  single  fimd  was  appHed  for  conve- 
nience by  the  order  of  the  court  itself  (t).     But  the  court  will 

(m)  Aldrioh  v.  Cooper,  8  Ves.  382.  (?■)  Finch  w.  Shaw,  18  Jur.  936;  19 

(»)  Sagittary  v.  Hyde,  1  Vern.  455.  Beay.  500 ;   5  H.  L.  C.  905 ;   3  Jui-., 

(o)  Aldrich  v.  Cooper,  8  Ves.  382;  N.  S.  25. 

Tipping  V.  Tipping,  1  P.  Wms.  730.  (s)  Aldrich'  e  Cooper,  8  Ves.  382; 

(^)  Haynes  «.  Forshaw,  17  Jur.  930i  Trimmer  v.  Bayne,  9  Ves.  209  j  see 

11  Hare,  93.  Wake  v.  Wake,  17  Jur.  645. 

(j)  Stephenson,  Exp.,  17  L.  J.,  B«nk.  {«)  Gwynne    v.  Edwards,   2   Enss, 

(,N.  S.)  6  J  12  Jur.  6  i  De  G.  686.  289,  note. 
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neither  interfere  witli  the  first  mortgagee's  right  to  take  his 
debt  out  of  that  part  of  his  security  which  first  becomes  avail- 
able, upon  the  ground  that  other  funds  are  comprised  in  his 
security  (m);  nor  compel  him,  -when  he  is  executor  of  the  mort- 
gagee, to  apply  the  personalty  as  it  comes  to  his  hands  in  dis- 
charge of  the  debt  {x). 

1158.  A  pecuniary  legatee  is  entitled  to  stand  against  the 
devised  estate,  to  the  extent  to  which  a  mortgagee  has  been 
paid  out  of  the  personalty  {?/) ;  and  so  he  is  when  the  vendor 
of  the  estate  has  been  paid  out  of  the  purchaser's  personalty, 
the  effect  of  the  lien  and  of  the  mortgage  being  in  this  respect 
alike  («). 

1159.  The  right  of  marshalling  rests  upon  the  general 
principles  of  equity  in  the  administration  of  property,  and  has 
been  held  to  be  unaffected  by  the  circumstance,  that  one  of 
the  funds  to  which  the  prior  creditor  could  resort,  was  inappli- 
cable to  the  payment  of  the  debt  of  the  creditor  who  sought 
the  aid  of  the  equity  (a). 

Nor  can  it  be  successfully  argued  against  the  right  to 
marshal,  that  the  fact  of  the  several  securities  having  become 
vested  in  the  holder  of  them  by  distinct  transactions,  shows 
that  the  one  was  iicieant  to  be  liable  only  in  case  the  other 
were  deficient ;  since  it  is  clear,  that  the  possession  of  both 
gives  the  owner  of  them  a  right  to  go  against  both  or  either 
for  his  whole  debt  (5). 

1160.  It  might  have  been  thought  unnecessary  to  rtemark, 
that  the  prmciple  of  marshalling  can  have  no  application 
where  there  is  no  question  as  to  the  sufficiency  of  the  single 

(u)  Wallis  V.  -Woodyear,  2  Jnr.,  N.  v.  Prior,  8  Sim.  189;  BWs  v.  Askey, 

S-  ^^^-  24  Bear.  619;  Lord  Lilford  v.  Powys 

(a;)  Binns  v.  Nichols,  L.  E.,  2  Eq.  Keck,  L.  E.,  1  Eq.  347;  85  Beav.  77; 

^^^'  ,  notwithstanding  Wythe  «-•.  Henniker. 

(y)  Eon-ester  v.  Leigh,  Ambl.  171;  (a)  Greenwood  v.  Taylor,  1  Euss.  & 

Wythe  V.  Henniker,  2  M.  &  K.  635;  M.  187;  Aldrich  t\  Cooper,  8  Ves.  882. 
see  Eider  v.  Wagner,  2  P.  W.  334.  (J)  Gwynne   v.  Edwards,   2  Enss. 

(z)  Pollexfen  v.  Moore,  3  Atk.  272;  289. 
Selby  V.  Selby,  4  Enss.  836  t  Sproule 
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fund,  if  such  a  proposition  had  not  been  attempted  to  be 
established.  There  being  a  first  mortgage  of  estate  X.  to 
M. ;  secondly,  a  mortgage  of  the  equity  of  redemption  of 
X.,  and  of  estates  Y.  and  Z.  to  C,  and  then  a  sale  of  Y. 
and  Z.  to  G.,  who  also  became  the  assignee  of  C.'s  mort- 
gage, and  filed  a  biU,  seeking  to  redeem  the  assignees  of 
M.,  and  to  foreclose  the  mortgagor:  the  assignees  of  M. 
insisted,  that  to  give  them  the  benefit  of  an  equitable  lease 
of  X,,  made  after  the  second  mortgage  of  that  estate  to  C, 
estate  X.  should  not  be  sold  (the  case  arose  in  Ireland), 
until  after  the  sale  and  application  of  the  produce  of  Y.  or 
Z.  But  they  were  answered,  that  marshalling  went  on  the 
ground  of  insufficiency;  but  that  here  the  person  having 
the  double  fund  was  ofiering  to  redeem  the  owner  of  the 
single  fund;  which  could  not  be  done  without  paying  him 
off(c). 

The  attempt  here  was  to  use  the  doctrine  of  marshalling, 
to  set  up  against  the  second  mortgagees  a  lease,  which  was 
made  subject  to  their  security. 

1161.  Maritime  securities  wiU  be  marshalled  so  far  as  may 
be  consistent  with  the  rules  of  maritime  priority ;  a  qualifica- 
tion which  enables  the  owner  of  a  cargo  which  is  included  in 
a  bottomry  bond,  with  the  ship  and  fi-eight,  to  resist  a  claim  to 
throw  the  debt  upon  the  cargo,  for  the  purpose  of  leaving 
the  ship  and  fi:eight  to  satisfy  the  debt  of  another  bond- 
holder, whose  security  was  confined  to  them:  because  by 
the  maritime  law  the  cargo  is  not  liable  until  the  ship  and 
freight  are  exhausted  (d)  (1S3).  ' 

And  demands  for  wages,  pilotage  and  towage,  to  which 
the  ship  and  freight  are  liable  pro  rata,  wiU  not  be  thrown 
upon  the  fi.'eight,  for  the  benefit  of  a  bondholder  on  the  ship 
only,  so  as  to  prejudice  the  owner  of  the  cargo,  by  diminish- 
ing the  residue  of  the  freight  which  would  otherwise  be  avail- 
able for  another  incumbrancer  upon  the  cargo  (e).     Nor  will 

'   (fl)  Gregg  1).  Arnott,  LI.  &  Goo.  Constancia,  2  W.  Rob.  404;  Edward 

temp.  Sugd.  248.  Oliver,  L.  R.,  1  Ad.  379. 

(d)  Priscilla,  1  Lush.  1;  5  Jur.,  N.  S.  (e)  La  Constancia,  2  W.  Rob.  460. 
1421j    see  Mary  Ann,  9  Jur.  94;  La 
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the  equity  be  applied  where  both  funds  are  not  under  the 
control  of  the  court.  Therefore,  seamen  will  not  be  com- 
pelled to  proceed  on  their  personal  remedy  for  wages,  against 
the  ship  owner,  that  the  ship  may  be  left  to  satisfy  the  bond- 
holder (/). 

1163.  It  is  not  necessary  to  frame  the  pleadings  in  an  action 
expressly  for  marshalling.  When  the  court  sees  at  any  time 
that  one  class  of  creditors  wUl  be  deprived  of  their  debts  by  the 
claims  of  another  class  upon  their  ftmd,  it  wiU,  without  being 
called  upon,  direct  the  assets  to  be  marshalled  {g). 

(/)  Arab,  5  Jnr.,  N.  S.  417.  see  Shephard  v.  Beane,  "W.  N.  1876, 

{g)  Gibbs  v.  Ongier,  12  Yes.  416;      96. 
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CHAPTER  IX. 
OF  THE  DISCHAEGE  OF  THE  SECURITY. 

Part  1. — Of  Redemption. 

Paet  2. — Of  Release. 

Part  3. — Of  Merger  and  Waiver. 

Part  4. — Of  Negligence  and  Fraud. 

Part  5. — Of  the  Loss  or  Destruction  of  the  Security. 

Part  I. 

1164,  Of  the  Nature  and  Exercue  of  the  Right  of  Redemption. 
1177.  Of  the  Defences  to  the  Claim  to  redeem. 
1186.  Of  tlie  Time  for  Redemption. 
1208.  Of  the  Persons  entitled  to  redeem. 

1222.  ^'t"  Wife  and  the  Surety  of  the  Mortgagor. 

1225.  J^oint  Tenants,  ^'o. 

1227.  Tenantsin  Tailand  Remaindermen,  and  Tenants  for  Life, 
in  Jointure,  Doner,  and  Curtesy. 

1234.  Guardians  and  Committees. 

1236.  It'  Cases  of  Forfeiture  and  Escheat. 

1238.  Assignees. 

1243.  Judgment  and  other  Creditors. 

1249.  Trustees  in  Ba/tihrwptey. 
m  1250.  Devisees. 

1251,  Real  and  Personal  Ropresentatices. 

1264.  Members  of  Benefit  Building  Societies. 
1272.  Of  the  Payment  or  Satisfaction  of  the  Deit. 

1163.  A  security  may  be  wholly  or  partly  discharged  by 
redemption  or  release  ;  by  the  merger  or  waiver  of  the  secmity 
or  the  debt ;  by  the  negligence  or  fraud  of  the  incumbrancer 
or  his  agent ;  or  by  the  loss  or  destruction  of  the  subject  of  the 
security. 

Of  the  Nature  and  Exercise  of  the  Right  of  Redemptiorii 

1164.  The  right  to  redeem  a  legal  mortgage  is  usually 
Vested  in  the  mortgagor,  by  a  proviso  or  condition,  to  the 
eifect  that  if  the  moi'tgagor  or  his  representative  shall  pay 
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to  the  mortgagee  or  person  entitled  to  receive  the  debt  the 
principal  sum,  witli  interest  at  the  rate  fixed,  on  a  certain  day, 
the  mortgagee,  or  person  in  whom  the  estate  is  vested,  will,  at 
the  cost  of  the  person  redeeming,  reconvey  to  him,  or  as  he 
shall  direct. 

The  construction  of  such  a  proviso  by  courts  of  law  is  thus 
shortly  expressed  by  Littleton  (a) : — "  If  a  feoffment  be  made, 
upon  such  condition  that  if  the  feoffor  pay  to  the  feoffee  at  a 
certain  day,  &c.,  40/.  of  money,  that  then  the  feoffor  may  re- 
enter, ...  if  he  doth  not  pay,  then  the  land,  which  is  put  in 
pledge  upon  condition  for  the  payment  of  the  money,  is  taken 
from  him  for  ever  "  (5). 

The  legal  rule  is  the  same  where  chattels  are  mortgaged, 
but  differs  where  they  are  only  pledged  (fi) ;  for  by  breach 
of  the  condition  the  absolute  property  in  the  pledge  Soes  not 
vest  in  the  pledgee,  and  the  pledgor's  right  to  redeem  at  law  is 
not  affected  (7). 

1165.  The  absolute  loss  to  the  mortgagor  of  the  estate  was 
formerly  the  irremediable  consequence  of  non-payment  of  the 
mortgage  debt  at  the  time  appointed ;  and  the  legal  rule  still 
exercises  an  important  influence  in  the  various  relations  which 
arise  between  the  mortgagor  and  the  mortgagee.  But  its 
harsh  effect  was  long  since  removed  by  the  Court  of  Chan- 
cery (c),  which,  holding  that  the  security  of  the  mortgage  debt 
and  not  the  exact  performance  of  the  condition  was  the  object 
of  the  transaction,  has  enabled  the  owner  of  the  estate  subject 
to  the  debt  to  redeem  during  an  extended  period,  upon  the 
equitable  terms  of  paying  the  mortgagee  his  principal,  with 
interest  to  the  time  of  payment,  and  his  costs;  unless  tlie 
period  for  redemption  has  been  anticipated  by  the  decree  of 

(a)  Sect.  332,  and  see  Bac.  Abr.  for  enforcing  any  charge  or  lien,  where 
Mortgage,  637^  the  mortgage  charge  or  lien  shall  not 

(b)  Glanvill,hooklO,cc.G,  8;  Story,  exceed  in  amount  the  sum  of  5001. 
Bail.  §§  346,  346;  Com.  l)ig.  0,  149.  The  jurisdiction  of  the  county  courts 

(c)  The  Coiinty  Courts  Act,  1865  and  the  Court  of  Chancery,  in  such 
(28  &  29  Vict.  c.  99),  enables  county  matters,  is  concurrent  (Brown  v.  Rye, 
courts  to  exercise  all  the  power  and  L.  E.,  17  Eq.  343)  ;   notwithstanding 
authority  of  the  Court  of  Chancery  in  Simons  v.  M'Adam,  L.  R,,  6  Eq.  324. 
suits  for  foreclosure  or  redemption,  or 
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the  court  made  at  the  instance  of  the  mortgage  creditor,  and 
by  which  the  mortgagor  is  required  to  redeem  at  a  certain  day, 
or  in  default  is  foreclosed  of  his  equity  of  redemption:  or  unless 
the  equity  has  been  shut  out  by  a  sale  of  the  estate,  either  made 
in  pursuance  of  a  decree,  or  by  the  mortgagee  himself  under  a 
power  contained  in  his  mortgage. 

1166.  This  right  or  equity  of  redemption  has  been  de- 
scribed sometimes  as  an  estate  (rf)  and  sometimes  as  an 
interest  (e),  or  equitable  right  inherent  (/)  in  the  land ;  and 
though  strictly  equitable,  and  formerly  capable  of  being  en- 
forced in  equity  alone,  it  was  of  so  much  consequence  in  the 
eye  of  the  law,  that  the  law  took  notice  of  it,  and  allowed 
it  to  be  assigned  and  devised  (/),  Like  the  estate  itself, 
it  passes  by  transfer  and  devise  ;  may  be  impressed  with,  and 
then  becomes  subject  to,  the  ordinary  consequences  of  entails 
and  other  limitations  ;  devolves,  according  to  the  tenure  of  the 
actual  estate,  upon  the  real  or  personal  representatives  of  the 
owner ;  and  is  subject  to  gavelkind,  borough  English  and  other 
customs  which  affect  the  ordinary  legal  ownership  {g). 

1167.  The  existence  of  a  right  of  redemption  does  not 
necessarily  depend  upon  any  distinct  agreement,  but  may  be 
inferred  from  the  nature  of  the  transaction.  It  arises  where 
property,  or  the  evidences  of  property,  have  been  transferred 
as  a  security  for  the  payment  of  money,  or  have  come  to  the 
hands  of  a  person  subject  to  a  condition  to  the  Uke  effect  (13) ; 
and  where  the  nature  of  the  transaction  is  doubtftd,  the  in- 
tention of  the  parties  may  sometimes  be  shown  by  extrinsic 
evidence,  or  may  be  ascertained  by  a  jvu-y  (K). 

1168.  The  person  who  seeks  redemption  must  show  a  good 

{0)  Caabome  v.  Scarfe,  1  Atk.  603.  (c)  Lloyd  v.  Lander,  5  Mad.  290. 

But  It  formerly  would  not  enable  the  (/)  Per  Hale,  C.  B.,  id  Pawlett  1'. 

owner  to  support  an   action   for  an  A.-G.,  Hardrea,  465,  469. 

injury  to  the  reversion  of  the  mort-  (i/)  Anon.,  2  Ch.  Ca.  8;  Tawcett  t, 

gaged    hereditaments.     (Mumford  v.  Lowther,  2  Ves.  304;  Blake  v.  Foster, 

Oxford,  Worcester  and  Wolverhampton  2  Ba.  &  Be.  387. 

Eailway  Co.,  1  H.  &  N.  34.)  (li)  Wynne  v.  Styan,  2  Ph.  303. 
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right  to  redeem,  the  mortgagee  being  entitled  to  hold  the  estate 
against  all  who  cannot  do  so  (1382);  and  if  the  defendant 
can  make  out  a  case  which  goes  directly  to  show  that  the  title 
is  in  another  person  than  the  plaintiff,  the  latter  will  not  even 
be  suffered  to  redeem  at  his  peril  (i).  But  a  plea  in  bar  to 
a  redemption  biU,  on  the  ground  of  want  of  interest  in  the 
plaintiff,  was  held  bad,  where  the  mortgagor  had  parted  with 
his  interest  in  the  security  to  an  assignee,  for  whose  benefit  he 
was  seeking  redemption ;  though  the  assignee  must  be  a  party 
to  such  a  suit  (k). 

1169.  The  mortgagor  will  not  be  allowed  in  a  redemption 
suit  to  contest  the  mortgagee's  title  before  redeeming  (Z).  But 
if  the  right  to  redeem  be  fairly  dependent  on  the  validity  of  an 
instrument,  there  will  be  no  declaration  as  to  the  terms  of  re- 
demption until  the  question  of  validity  has  been  settled  (?n). 
When  the  jurisdictions  were  separate,  the  course  was  to  grant 
a  trial  to  settle  the  right  where  a  presumptive  adverse  title,  to 
the  equity  was  made  out  («)  ;  but  not  so  as  to  enable  a  defen- 
dant who  had  produced  no  evidence  of  his  own  title  to  contest 
the  plaintiff's  claim  (o). 

The  court  will  act  upon  a  primS,  facie  title  shown  by  the 
plaintiff,  however  complicated,  if  it  be  supported  by  satisfactory 
evidence,  and  be  uncontradicted,  except  by  a  mere  aUegation  oi 
an  adverse  claim ;  considering  that  the  only  matter  determined 
is  the  right  of  redemption,  the  judgment  for  which  will  not 
hinder  an  adverse  claimant  from  asserting  his  title  in  another 
proceeding  (p). 

1170.  A  mortgagee  whose  claim  is  prior  to  that  of  the 
plaintiff  and  whose  title  is  not  impeached,  can  only  be  brought 
before  the  court  for. the  purpose  of  redemption;  and, the  action 

(i)  LomaK  ?!.  Bird,  1  Vern.  182;  see  (m)  Blake  v.  Foster,  2  Ba.  &  Be. 

Francklyn  v.  Fern,  Barn.  Ch.  30.  387. 

(ft)  Winterbottom  «:  Tayloe,  2  Drew.  («)  Lomax  v.  Bird,  1  Vem.  182. 

279.  (o)  Lloyd  v.  Wait,  1  Ph.  61. 

,  (0  Smith  «.  Valence,  1  Eep.  in  Ch.  {p)  Lloyd  v.  Wait,  supra;  Pym  i). 

90-  Bowreman,  3  Sw.  241,  note;  and  see 

2  Hare,  118,  note  (J). 
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of  any  person  entitled  to  redeem,  whether  the  title  be  by  devise, 
assignment,  judgment  or  otherwise,  and  though  it  touch  only 
part  of  the  mortgaged  estate,  is  demurrable  on  the  part  of  the 
prior  mortgagee,  unless  it  contain,  expressly  or  in  substance, 
an  offer  or  prayer  to  redeem  him  {q)  (1455).  It  has,  however, 
been  laid  down  that  where  a  mortgagee  is  made  party  to  a  suit, 
the  prayer  for  relief  amounts  to  a  prayer  for  redemption ;  be- 
cause redemption  is  the  proper  relief,  and  dismissal  will  be  the 
penalty  of  non-payment  upon  the  account  being  taken,  just  as 
if  redemption  had  been  specially  prayed  (r)  (1780).  And  it 
is  not  the  less  a  suit  for  redemption  because  it  seeks  to  set 
aside  a  sale  by  the  mortgagee,  which  the  plaintiff  alleges  to  be 
void  (s).  If,  however,  the  suit  be  for  purposes  inconsistent 
with  redemption,  it  cannot  be  set  up  as  a  redemption  suit,  even, 
it  seems,  if  an  offer  to  redeem  be  made  at  the  bar  {t).  The 
rtile,  that  the  suit  must  be  framed  for  redemption,  is  the  same 
when  a  decree  for  sale,  and  not  for  foreclosure,  is  sought;  as  has 
been  laid  down  in  reference  to  the  practice  in  Ireland (m).  And 
also  where  the  plaintiff  is  a  trustee;  because  the  act  of  the  mort- 
gagor in  creating  a  trust  ought  not  to  change  the  mortgagee's 
rights;  and  the  trustee  incurs  no  personal  responsibility,  except 
by  dismissal  with  costs,  in  case  of  non-payment  at  the  proper 
time  (v).  And  so  where  the  suit  is  for  the  administration  of 
trust  property,  though  part  of  the  trust  estate  has  been  impro- 
perly included  in  the  mortgage  (x). 

It  has  been  doubted  (j/)  whether,  if  there  were  no  offer  to 
redeem,  where  redemption  is  necessary,  a  dismissal  of  the  action 
would,  according  to  the  usual  course  of  practice,  have  the  effect 


(j)  Burrowes  v.  Molloy,  2  Jo.  &  (i)  Gordon  v,  Horsfall,  5  Mo.  P.  C. 

Lat.  521;   Dalton  v.  Hayter,  7  Beav.  393;  11  Jur.  569;  Cranver,  &o.  Co.  v. 

313;  Inraan  ■».  Wearing,  3  De  G.  &  S.  Willyams,  35  Beav.  353. 

729;  M'Donongli  V.  Shewbridge,  2  Ba.  (w)  M'Donoughi).  Shewbridge,  2Ba. 

&  Be.  555;  Tasker  v.  Small,  3  Myl.  &  &  Be.  555 ;  and  see  Poster  v.  Ker,  12 

Cr.  63;  Pearse  v.  Hewitt,  7  Sim.  471;  Ii-.  Eq.  K.  54. 

Gordon  v.  Horsfall,  11  Jur.  569 ;  6  Moo.  (v)  M'Donongh  v.  Shewbridge,  2  Ba. 

P.  C.  393;  Jervis  «.  Berridge,  L.  E.,  &  Be.  555. 

8  Ch.  358.  (»)  Eaton  v.  Hazel,  1  W.  K.  87. 

(?•)  Cholmley  v.  Countess  Oxford,  2  (y)  Inman  v.  Wearing,   3   De  G. 

Atk.  267;  Palk  v.  Clinton,  12  Vcs.  48.  &  S.  734. 

(s)  Powell  r.  Roberts,  L.  R.,  9  Eq.  169, 
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of  foreclosure  (1780).  But  it  is  submitted  that  such  a  doubt 
ought  not  to  prevail;  for  the  offer  to  redeem  is  merely  a  matter 
of  form.  If  the  biQ  make  a  case  for,  without  praying  redemp- 
tion, the  court  will  give  leave  to  anjend  (z),  and  will  not  even 
listen  to  the  objection  if  made  for  the  first  time  at  the  hearing, 
but  will  supply  the  omission,  obliging  the  plaintiff  to  undertake 
to  redeem  according  to  the  usual  course  (a).  But  the  rule  that 
foreclosure  shall  follow  dismissal  upon  non-redemption  is  a  sub- 
stantial right  belonging  to  the  mortgagee,  corresponding  to  his 
right  to  foreclosure  upon  non-redemption  where  he  is  himself 
the  plaintiff,  and  ought  not  to  be  affected  by  the  mortgagor's 
omission  to  make  a  formal  offer  to  perform  the  condition,  upon 
the  performance  alone  of  which  the  court  gives  him  relief. 

1171.  The  action  must,  however,  relate  to  the  very  estate 
which  is  comprised  in  the  security ;  for  if  it  relate  to  different 
property,  which  has  been  made  subject  to  or  mixed  up  with  the 
mortgage  debt,  by  a  deed  to  which  the  mortgagee  was  no  party, 
and  the  suit  cannot  be  effectual  without  his  presence,  he  may 
be  joined  without  any  offer  to  redeem  him.  Therefore  where 
estates  had  been  conveyed  upon  trust  to  sell,  and  pay  off  the 
mortgage  debt,  so  as  to  exonerate  the  mortgaged  estate,  and  it 
was  charged  that  the  mortgagee  claimed  an  interest  in  the  trust 
estate,  it  was  held  (b)  to  be  unnecessary  to  offer  to  redeem  him. 
And  the  prior  mortgagee,  if  he  be  a  necessary  party  in  respect 
of  accounts,  may  waive  the  redemption  of  his  security,  in  which 
case  the  decree  should  be  prefaced  by  a  statement  that  he  con- 
seAts  not  to  be  redeemed,  and  to  allow  his  debt  to  remain  a 
charge  upon  the  estate  (c). 

1173.  The  offer  to  redeem  is  unnecessary,  where  by  the 
concurrence  of,  the  mortgagee  in  a  deed  by  which  the  estate  is 
vested  in  trustees  for  payment  of  the  incumbrances,  and  subject 
thereto  upon  trusts  affecting  the  equity  of  redemption,  another 
relation  than  the  simple  one  of  mortgagor  and  mortgagee  has 

(z)  Palk  V.  Clinton,  12  Ves.  49.  (e)  Lord    Kensington  v.  Bonyerie, 

(a)  Balfe  v.  Lord,  2  Dr.  &  War.  480.      19  Beav.  39. 
(J)  Dalton  V.  Hayter,  7  Bear.  31,S. 
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been  created.  In  such  a  case  a  person  who  acquires  a  subse- 
quent interest  in  the  equity  of  redemption,  whether  by  way  of 
mortgage  or  judgment,  may  sue  for  an  account  and  for  the  exe- 
cution of  the  trust;  joining  the  prior  mortgagee  without  offering 
payment  {d). 

1 1 73.  If  the  bill  be  against  the  grantee  of  an  annuity  in 
possession  of  the  estate,  for  an  account  of  rents  and  profits,  tha 
plaintiff  must  offer  to  redeem  on  the  terms  of  the  annuity  deed; 
or,  if  time  have  altered  the  circumstances,  then  upon  (e)  such 
equitable  terms  as  the  court  shall  direct.  But  it  was  held  by 
Lord  Lyndhurst,  C.  B.,  in  a  suit  to  recover  possession  of  an 
estate  mortgaged  to  secure  a  gambling  debt,  that  no  offer  of 
repayment  of  a  part  of  the  debt,  which  had  been  bonS,  fide  ad- 
vanced, was  necessary,  because,  as  in  the  case  of  the  prayer  for 
an  account,  the  filing  of  the  bill  amounted  to  a  submission  to 
such  decree  as  the  court  should  think  fit  to  make  (/). 

1 1 74.  The  offer  to  redeem,  or  other  equity  ofiered  by  the 
plaintiflf",  should  correspond  with  the  judgment  to  which  the 
party  is  entitled  (gi).  If  the  offer  be  made  by  the  mortgagor, 
in  a  suit  by  the  mortgagee,  not  seeking  foreclosure  but  to  have 
his  security  perfected  (484),  the  offer  must  extend  to  payment 
of  all  that  the  mortgagee  claims  to  cover  by  his  security,  in 
case  he  establishes  his  right ;  otherwise  there  can  be  no  fore- 
closure in  case  of  default  in  payment,  in  pursuance  of  the  offer  ; 
and  in  a  suit  in  which  that  judgment  cannot  be  given,  the 
amount  of  the  mortgagee's  debt  may  not  be  brought  into  ques- 
tion (A). 

(d)  Jefferys  v.  Dickson,  L.  E.,  1  Ch.  tlie  repurchase  being  at  the  option  of 

183.  the  grantor,  it  ■would  be  a  Tariation  of 

(a)  Knebell  v.  White,  2  Y.  &  C.  15;  the  contract  to  compel  repayment  as 

Bnrrowes  v.  Molloy,  2  Jo.  &  Lat.  S21.  the  price  of  relief.  (Knight  v.  Bowyer, 

And  see  Cave  v.  Foulks,  6  L.  J.,  N.  S.,  2  De  G.  «5  J.  421;  4  Jnr.  (N.  S.)  569.) 

Ch.  206.     An  opinion  has,  however,  (f)  Parker  «.  Alcock,  Yonnge,  361; 

been  expressed  by  Turner,  L.  J.,  whose  see  Fagg  v.  James,  6  L.  T.,  N.  S.  675; 

attention  was  not  called  to  these  antho-  Barry  i:  Bernal,  16  W.  R.  918. 

rities,  that  the  only  right  of  the  prior  (g)  M'Donough  v.  Shewbridge,  2  Ba. 

incumbrancer,  being  an  annuitant,  is  &  Be.  655. 

to  have  the  arrears  of  the  annuity  paid,  (A)  Grugeon  v.  Gerrard,  4  Y.  &  C, 

and  that  whether  his  annuity  be  or  be  119. 
not  repurchaseable;  in  the  former  case, 
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1175.  The  offer  must  be  express,  and  is  not  sufficiently  in- 
dicated by  the  words,  "  upon  payment  by  the  plaintiff  of  what 
«hall  be  found  due,"  if  not  paid  out  of  another  estate  of  which 
the  accounts  have  not  been  taken ;  or  simply  "  upon  payment  of 
what  shall  be  found  due ; "  which  is  consistent  with  a  payment  at 
any  time  convenient  to  the  mortgagor  (i) ;  and  it  has  been  said 
that  an  allegation,  that  certain  defendants  claim  an  interest  in 

'the  premises,  can  be  considered  as  an  offer  only  to  redeem 
tjiose  who,  upon  investigation,  appear  to  have  a  right  to  be  re- 
deemed (A), 

And,  as  a  general  rule,  an  offer  gratuitously  made  by  the 
pleadings  cannot  be  recalled  (Z).  And  a  person  who  offered  to 
redeem,  under  the  belief  that  the  debt,  to  which  the  offer  ap- 
plied, was  all  that  was  secured  on  the  estate,  was  held  to  his 
offer,  though  it  proved  that  the  property  was  subject  to  more 
debts  than  it  was  worth,  and  though  he  submitted  to  be  fore- 
closed (m).  But  the  court  may  in  its  discretion  reftise  to 
enforce  the  offer  where  it  would  be  unjust  to  do  so  (w),  or 
where  it  is  so  limited  in  its  terms  as  not  to  be  strictly  ap- 
plicable to  the  state  of  affairs  which  has  resulted  from  the 
hearing  of  the  cause.  Therefore,  where  a  mortgagee  disputed 
a  ]ien,  which  was  claimed  upon  the  title  deeds,  ii^  priority  to 
his  mortgage,  but  offered  to  discharge  it  in  case  the  lien 
should  be  established  by  the  court ;  the  decision  being  against 
the  lien,  the  plaintiff  was  held  to  be  discharged  of  his  offer  (o). 

1176.  In  accordance  with  the  rule  of  the  Court  of  Chan- 
cery against  the  mixing  of  distinct  matters  in  one  suit,  and 
because  the  mortgagee  has  an  immediate  right  to  have  his 
accounts  taken,  and  a  time  fixed  for  payment,  and  is  not 
bound  to  wait  the  resjilt  of  taking  accounts,  and  other  matters 
in  which  he  has  no  interest  (p),  a  mortgagor  formerly  could  not 

(i)  Harding  v.  Pingey  or  Tingey,         (m)  Holford  jj.  Bumell,  1  Vem.  448j 

10  Jur.  (N.  S.)  872;  34  L.  J.  (Ch.)  13;  1  Eq.  Ca.  Abr.  35. 
Hughes  V.  Cook,  34  Beav.  407.  («)  Knight  v.  Bowyer,  2  De  G.  &  J. 

(J)  Per  Turner,  L.  J.,  Earl  Mans-  421;  4  Jur.  (N.  S.)  569. 
field  i:  Ogle,  7  De  G.,  M.  &  G.  189.  (o)  Pelly  v.  Wathen,  7  Hare,  352; 

(?)  2  Sw.  134;  Bazzalgetti  v.  Bat-  S.  C.  on  app.,  1  De  G.,  M.  &  G.  16. 
tine,  id.  156,  note.  (^)  Pearse  v.  Hewitt,  7  Sim.  471. 
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by  the  same  bill  seek  redemption  of  one,  and  foreclosure  of 
another  mortgage  (y) ;    and  a  mortgagee  might  demur  to  a 
bill,  which,  besides  redemption,  sought  a  general  administra- 
tion (r)  of  the  personal  estate  of  the  deceased  mortgagor,  and 
a  declaration  of  the  rights  of  devisees  and  legatees.     The 
practice  in  these  matters  will  now  be  governed  by  the  statutory 
right  to  unite  in  the  same  action  and  in  the  same  statement 
of  claim  several  causes  of  action,  subject  to  the  power  of  the 
court  or  judge  to  make  orders  for  separate  trials  or  separate 
disposal  of  the  claims  (*).     Under  the  old  practice,  however, 
it  seems  that  there  was  no  objection  to  a  biU,  by  which  an 
assignee  of  a  mortgage  of  several  estates,  of  the  equity  of 
redemption  of  one  of  which  he  is  a  purchaser,  sought  at  once 
specific  performance  and  conveyance  from  the  representatives 
of  the  mortgagor,  and  redemption  or  foreclosure  against  puisne 
mortgagees;    for  all  this  relief  only  tends  to  the  completion 
of  the  plaintiff's  title  (t).     Again,  a  mortgagee   of   several 
estates,  each  subject  to  a  distinct  prior  mortgage,  might  in  one 
suit  pray  an   account  against  the  several  prior  mortgagees, 
and  foreclosure  against  the  mortgagor,  and  also  call  in  question 
the  propriety  of  a  sale  made  by  one  of  the  prior  mortgagees  (u). 
So  if  one  person  were  mortgagee  of  an  estate,  and  of  portions 
charged  thereon,  he  might  in  the  same  suit  foreclose  the  mort- 
gagors of  the  portions  and  of  the  estate  («),     And  where  the 
estate  of  a  wife  was  entitled  in  equity  to  be  recouped  certain 
payments  out  of  her  husband's  estate,  upon  which  equity  her 
executors  having  refiised  to  sue,  a  judgment  creditor  of  the 
wife  filed  a  bill  against  them,  a  person  claiming  the  husband's 
estate,  and  a  mortgagee  of  the  wife  entitled  in  priority  to  the 
judgment  creditor ;  it  was  held  tiiat  the  mortgagee  was  properly 
joined,  in  order  that  his  debt  might  first  be  ascertained  and 
paid,  although  the  claimant  under  the  husband  was  not  con- 
cerned with  the  mortgagee's  rights  (x). 

(j)  Plumbe  V.  Plumbe,  4  Y,  &  0.  (j«)  Inman  v.  Wearing,  3  De  G.  &  S. 

345.  729. 

(r)  Pearse  v.  Hewitt,  snpra.  (■»)  Pearce  v.  Watkins,  5  De  G.  &  S. 

(()  Supreme  Court    of    Judicature  315. 

Act,  1875,  c.  77,  Ord.  xvii.  (1),  (2).  (a)  Lancaster  v.  Erors,  4  Beav.  158. 

(f)  See  Sober  v.  Kemp,  6  Hare,  165. 
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Of  the  Defences  to  the  Claim  to  redeem. 

1177.  The  condition  (y)  or  the  equity  of  redemption  may 
be  released;  g^nd,  in  the  case  of  copyholds,  after  the  admittance 
of  the  mortgagee ;  for  the  rule,  which  prohibits  a  trustee  from 
buying  the  trust  estate  from  his  cestui  que  trust,  does  not 
apply  to  a  purchase  by  the  mortgagee  of  the  equity  of  re- 
demption from  the  mortgagor;  although,  during  the  sub- 
sistence of  that  equity,  he  may  not  take  from  the  mortgagor 
an  interest,  such  as  a  long  lease  at  an  ordinary  fixed  rent,  by 
the  grant  of  which  the  value  of  the  estate  will  be  materially 
lessened,  and  the  mortgagor  will  be  hindered  from  redeeming, 
and  at  the  same  time  be  left  exposed  to  a  suit  or  action  for 
foreclosure  or  for  the  recovery  of  the  debt  {z).  But  the  right 
of  redemption  wiU  not  be  defeated,  if  the  release  (which  must 
be  made  in  writing  when  the  equity  is  an  interest  in  the 
land  (a) )  were  obtained  by  fraud  or  oppression,  such  as  would 
invalidate  a  sale  between  an  ordinary  vendor  and  purchaser; 
or,  if  by  means  of  the  influence  given  by  his  position,  the 
mortgagee  have  obtained  the  purchase  at  a  nominal  or  insuf- 
ficient price;  though  undervalue  alone  will  not  be  sufficient 
to  impeach  the  sale  (5)  (349). 

1178.  The  va,lidity  of  the  release  may  be  impeached  for 
other  causes  ;  as  if  it  were  made  by  an  unauthorized  person,  as 
a  trustee  upon  trust  for  sale  (c) ;  if  there  were  no  release  of  the 
covenant  for  payment  of  the  debt ;  or  if  it  be  shown  that  the 
object  was  only  to  get  possession  of  the  estate,  and  that  accounts 
were  kept  or  other  acknowledgments  made  of  a  mortgage  title, 
after  the  release  {d).     So  if  the  release  were  made  upon  a 

(y)  Hull  V.  Sharbrook,  Cro.  J.  36  j  ever  appears  to  be  established  by  good 

1  Scriv.  Cop.  195,  ed.  4.  authority. 

(z)  Per  Lord  Kedesdale  in  Hickes  (a)  Massey  ®,  Johnson,  lExch.2« 

„.  Cooke,  4  Dow.  16.  and  Webb  r.  <J)  Knight  'o.  Marjoribanks,  supra, 

Rorke,  2  Sch.  &  Lef.  661;  Knight  ^^  Sugd.  V.  &  P.  888,  ed.  11  j  Ford  r 

Marjoribanks,  2  Mac.  &  G.  lOj  Sugd.  Olden,  L.  E.,  3  Bq.  461 ;  Pm-die  ?• 

V.  &  P.  888,  ed.  11.     In  Ford  v.  MiUett,  Tarn.  28. 

Olden,  L.  E.,  3  Eq.  461,  Stuart,  V.-C,  (c)  Stabback  i).  Leatt,  G.  Coop.  46. 

is  said  to  have  denied  the  distinction  [d)  Vernon  ■».  Bethell,  2  Ed.  llOj 

between  the  sale  and  incumbrance  of  Morley  v.  Elways,  1  Ch.  Ca.  107. 
the  equity  of  redemption,  which  how- 
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secret  ti'ust(e),  or  if  there  were  an  agreement  giving  a  new- 
equity  to  the  mortgagor  on  repayment  of  the  consideration ;  but 
not  if  the  agreement  were  in  the  nature  of  a  conditional  sale 
of  the  equity,  to  be  void  upon  payment  at  a  certain  day  (/), 
for  such  an  agreement  must  be  strictly  performed  (14), 

1 1 79.  Possession  under  a  judgment  of  foreclosure  inrolled  is 
also  a  good  defence  to  an  action  to  redeem,  where  the  rights  of 
the  plaintiffs,  or  of  those  under  whom  they  claim,  are  concluded 
by  the  judgment ;  but  not  otherwise,  although  the  mortgagee 
on  foreclosure  had  no  notice  of  other  incumbrances.  The 
defence,  therefore,  will  not  hold  against  an  action  by  subse- 
quent incumbrancers,  who  were  not  parties  to  the  suit  by 
which  the  foreclosure  was  effected  {g).  Under  particular 
circumstances,  however,  the  foreclosure  will  be  opened,  even 
after  inrolment,  and  a  new  right  vnll  be  given  to  redeem 
(1688). 

The  foreclosure  cannot  be  pleaded  until  the  final  order  has 
been  obtained  (^);  for  up  to  that  time  the  estate  retains  the 
quality  of  a  mortgage,  and  would  not  formerly  pass  as  land, 
by  the  will  of  the  mortgagee,  made  before  the  date  of  the 
order  absolute  (i), 

1180.  A  party  to  an  action  in  which  a  judgment  of  fore- 
closure has  been  made  is  bound  by  it,  though  it  were  made  in 
the  absence  of  a  person  whose  interest  was  not  disclosed  by  the 
pleadings  (Ji).  And  a  mortgagor,  defendant  in  that  character 
to  a  foreclosure  suit,  is  bound  by  the  decree  in  that  suit  in 
respect  of  his  interest  in  another  character,  though  the  other 
interest  did  not  appear  upon  the  proceedings  (Z). 

But  it  seems  that  if  a  person  whose  interest  has  been  fore- 
closed in  a  suit  to  which  he  was  a  party,  become  afterwards 
entitled  to  another  interest  in  the  same  estate,  derived  from 

(e)  Morley  v.  Blways,  sttpra.  (Ji)  Senhonse  v.  Earl,  2  Vcs.  450; 

(/)  Ensworth  v.  Griffiths,  5  Bro.  P.      see  Qnarrell  v.  Beckford,  1  Mad.  269. 
C.  184.  (0  Thompson  v.  Grant,  4  Mad.  438. 

{g)  Nichols  v.  Short,  2  Eq.  Ca.  Abr.  (h)  Bromitt  v.  Moor,  9  Hare,  374. 

608;  15  Vin.  Abr.  478.  (0  Goldsmid  v.  Stonehewer,  9  Hare, 

xxxix. 
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a  person  who  was  not  a  party  to  that  suit,  the  owner  of  the 
newly-acquired  interest  may  bring  his  suit  for  redemption, 
notwithstanding  the  former  decree  and  foreclosure  (?n).  But 
the  bill  ought  to  state  the  former  proceedings  in  the  foreclosure 
suit  (n). 

Kedemption,  without  notice  of  a  settlement  of  the  mortgage, 
binds  the  issue  under  the  settlement  (o). 

A  mortgagor  has  been  held  to  be  bound  by  a  decree  con- 
cerning a  security  upon  his  estate,  although  it  was  made  on 
an  appeal  with  which  he  had  not  been  served,  and  to  which 
he  was  not  a  party,  his  interest,  however,  being  identical  with 
that  of  the  appellant.  A  biU  for  redemption  brought  in  the 
English  Chancery,  on  the  footing  that  a  certain  security 
should  be  declared  void,  was  therefore  dismissed  with  costs  (jo), 
the  same  security  having  been  declared  valid  by  the  Privy 
Council  on  appeal,  in  a  Colonial  suit  by  a  puisne  incumbrancer 
against  the  mortgagor  and  the  first  mortgagee.  And  it  was 
held,  that  even  if  the  mortgagor  ought  in  strictness  to  have 
been  served  with  the  petition  of  appeal,  and  might  for  non- 
service  avoid  the  decree,  he  must  avoid  it  by  a  proceeding  in 
the  original  suit,  and  not  by  a  suit  in  Chancery  without  regard 
to  the  former  decree. 

1181.  If  the  mortgagor  and  mortgagee  be  both  resident, 
and  process  served  within  the  jurisdiction  of  the  Supreme 
Court,  that  Court  wiU  entertain  a  suit  concerning  a  mortgage 
of  land  out  of  the  jurisdiction ;  because  aquitas  agit  in  -per- 
sonam ;  and  the  Court  of  Chancery  refused  to  admit  a  plea  (y) 
to  a  suit  concerning  the  Island  of  Sark,  that  it  was  part  of  the 
Duchy  of  Normandy,  having  laws  of  its  own,  and  under  the 
jurisdiction  of  the  courts  of  Guernsey;  and  it  was  held  to  be 

(m)  Bromitt  ■».  Moor,  9  Hare,  374.  202,   Anon.,  I  Salk.  404;   Paget  <). 

(™)  ^^-  Eade,  L.  E.,  18  Eq.  118.    But  there 

(0)  Cihapnian  «.  Duncombe,  2  Vern.  must  be  an-  equity  arising  out  of  some 

^*^-  privity  between  the  parties.    (Norris 

(^)  Farquharson  v.  Seton,  5  Ensa.  v.  Chambres,  29  Beav.  246 ;    7  Jur. 

*^-      „  „         „  (N-  S.)  59,  689;   3  De  G„'f.  &  J." 

(2')  Toller  v.  Carteret,  2  Vern.  494;      583). 
Earl  of  Derby  i;.  Duke  of  Athol,  1  Vea. 
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a  further  reason  against  the  plea,  if  the  mortgage  affected  the 
whole  country,  as  its  own  courts  can  have  no  jurisdiction  (r). 

1 1 83.  The  Court  of  Chancery  always  refused  to  determine 
the  redemption  of  mortgages  in,  or  other  disputes  concerning, 
the  inns  of  court  or  of  law,  unless  liberty  had  first  been  given 
by  the  benchers  of  the  society  in  which  the  dispute  has  arisen ; 
for  which  the  reason  is  given,  that  the  disputes  of  the  societies 
may  be  terminated  among  themselves  (s).  The  course  appears 
to  be,  in  all  disputes  concerning  mortgages,  to  apply  in  the 
first  instance  to  the  benchers,  to  be  admitted  to  redeem  or 
foreclose  ;  and  in  one  report  of  the  case  referred  to,  it  appears 
that  an  order  of  pension  was  made  by  the  benchers  of  Gray's 
Inn,  reciting  that  the  question  in  dispute  was  matter  of  ac- 
count, which  the  bench  was  not  capable  of  taking,  and  the 
mortgage  of  long  standing,  but  that  the  plaintiffs  were  at 
liberty  to  seek  their  remedy  in  equity  as  they  should  be  ad- 
vised. But  by  another  report,  it  iippears,  that,  after  deter- 
mining the  right,  the  court  ordered  that  the  benchers  should 
settle  what  was  due  for  principal,  interest  and  costs,  and  take 
account  of  the  several  receipts  and  allowances. 

1 1 83.  If  a  paramount  title  be  pleaded  to  a  suit  for  redemp- 
tion, it  must  be  shown  not  only  that  the  title  is  paramount,  but 
also  that  it  is  good  against  the  mortgage.  A  defence,  therefore, 
to  a  suit  to  redeem  a  mortgage  for  a  term,  that  the  defendant 
is  devisee  of  a  prior  term,  without  condition  of  redemption, 
is  insufficient  (t) ;  for  the  devised  term  may  be  only  a  term 
to  attend  the  inheritance. 

And  as  the  mortgagor  is  never  allowed  to  impeach  the 
mortgage  which  he  has  made  (u),  so  the  mortgagee  may  not 
allege  that  the  title  of  the  mortgagor  under  whom  he  claims 
is  defective,  or  that  a  valid  conveyance  is  not  pleaded  (v). 
.But  where  the  suit  is  instituted  for,  a  purpose  other  than  that 

OO  2  Vein.  495;  1  Vcs.  204;  and  185;  2  Eq.  Ca.  Abr.  682. 

Bee  Arglasse  v.  Muschamp,  1  Vem.  76.  («)  Darcy  v.  Callan,  2  Jo.  60. 

(s)  Eakestraw  v.  Brewer,  2  P.  W.  (b)  Wroe  v.  Clayton,  9  L.  J.,  Ch. 

511;  Sel.  Ca.  in  Ch.  55.  (N.  S.)  107;  8  id.  356;  Roberts  i. 

(«)  Meder  v.  Birt,  Gilb.  Kep.  in  Eq.  Clayton,  3  Anst.  715. 
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of  enforcing  the  ordinary  rights  of  ownership, — sach  as  the 
performance  of  the  trusts  of  a  charity, — it  must  be  shown  that 
the  property  has  been  legally  appropriated  to  such  purpose  (x). 

1 184.  It  has  been  provided  by  statute  (y),  that  if  any  per- 
son shall  borrow  any  money,  or  for  other  valuable  consideration 
give  or  suffer  any  judgment,  statute  or  recognizance;   and 
shall  afterwards  borrow  any  other  sum  from  any  other  person, 
or  become  indebted  for  other  valuable  consideration,  and  for 
securing  repayment  or  discharge  thereof,  shall  mortgage  his, 
her  or  their  lands  or  tenements,  or  any  part  thereof,  to,  or  to 
any  trustee  for,  the  said  second  or  other  lender  or  creditor, 
and  shall  not  give  notice  to  the  mortgagee  or  mortgagees  of 
the  said  judgment,  statute  or  recognizance,  in  writing  under 
his,  her  or  their  hand  or  hands,  before  the  execution  of  the 
mortgage  or  mortgages ;   unless  the  mortgagor  or  mortgagors, 
his,  her  or  their  heirs,  upon  notice  in  writing  under  the  hands 
and  seals  of  the  mortgagee  or  mortgagees,  his,  her  or  their 
heirs,  executors,  administrators  or  assigns,  attested  by  two  or 
more  sufficient  witnesses,  of  any  such  former  judgment,  statute 
01*  recognizance,  shall  within  six  months  pay  and  discharge  the 
same,  and  all  interest  and  charges  due  thereon,  and  cause  the 
same  to  be  vacated  or  discharged  by  record;  then  all  equity 
of  redemption  of  the  said  lands  and  tenements,  as  against  the 
mortgagee,  his  representatives  or  assigns,  is  taken  away  from 
the  mortgagor,  his  representatives  and  assigns,  and  the  former 
may  hold  the  mortgaged  property  as  against  the  latter  for  such 
estate  and  term  therein  as  was  granted  and  settied  to  the  mort- 
gagee, as  fully  as  if  the  same  had  been  purchased  absolutely 
and  without  power  of  redemption.     And  that  if  any  person 
shall  mortgage  any  lands  or  tenements  for  the  security  of 
money  lent  or  due,  or  for  other  valuable  consideration,  and 
shall  again  mortgage  the  same  or  any  part  thereof  to  any  other 
person  or  persons  for  valuable  consideration  (the  former  mort- 
gage being  in  force  and  not  discharged),  and  shall  not  discover 
to-  the  second  or  other  mortgagee  or  mortgagees,  or  some  or 

(a!)  A.-G.  V,  Gardner,  2  De  G.  &  S.  (^)  4  &  6  W.  &  M.  c.  16,  s.  2. 

102. 
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one  of  them,  the  former  mortgage  or  mortgages,  in  writing 
under  his  or  their  hands ;  then  the  mortgagor  or  mortgagors, 
his,  her  or  their  heirs,  executors,  administrators  or  assigns, 
shall  have  no  relief  or  equity  of  redemption  against  the  said 
second  or  after  mortgagee  or  mortgagees,  his,  her  or  their 
heirs,  executors,  administrators  or  assigns,  upon  the  said  after 
mortgage  or  mortgages;  but  such  mortgagee  or  mortgagees, 
his,  her  or  their  heirs,  executors,  administrators  and  assigns, 
shall  and  may  hold  and  enjoy  such  more  than  once  mortgaged 
lands  and  tenements,  for  such  estate  and  term  therein  as  was 
or  were  granted  and  conveyed  by  the  said  mortgagor  or  mort- 
gagors against  him,  her  or  them,  or  his,  her  or  their  heirs, 
executors  or  administrators  respectively,  freed  from  equity  of 
redemption,  and  as  ftdly  as  if  the  same  had  been  an  absolute 
purchase  {z).  But  the  act  resei-ves  the  right  of  redemption 
of  subsequent  mortgagees  (a). 

1185.  The  act  does  not  affect  the  legal  right  of  redemption ; 
and  does  not  enable  the  mortgagee  by  an  active  remedy  to  en- 
force a  forfeiture.  Being  penal,  it  will  be  strictly  applied  to 
such  instruments  only  as  fall  within  the  technical  description  of 
a  mortgage,  and  is  therefore  not  applicable  to  a  mere  charge 
without  any  time  fixed  for  redemption  (though  containing  a 
covenant  to  execute  a  legal  mortgage),  either  as  the  first 
mortgage  which  has  been  concealed,  or  as  the  second  made 
■\vithout  notice  of  the  first  (6). 

Being  limited  to  several  mortgages  of  the  same  lands,  it 
Avill  not  apply  where  new  lands  are  added  to  the  subsequent 
security,  though  the  addition  of  an  acre  or  two  or  the  like 
would  not  exempt  the  case  from  the  statute,  but  would  be 
looked  upon  as  a  contrivance  to  evade  it  (c).  It  appears  that, 
by  the  same  rule,  the  statute  would  not  apply  where  the 
subsequent  mortgage  is  made  by  an  assignee  of  an  equity 
of  redemption,  though  he  had  notice  of  the  prior  mortgage ; 
for  the  original  mortgagor  only  is  mentioned. 

But  having  been  intended  for  the  benefit  of  honest  mort- 

(i)  4  &  5  W.  &  M.  c.  16,  s.  3.  (J)  Kennard  v.  Futvoye,  2  Gif.  81. 

la)  Sect.  4.  (c)  Stafford  v.  Selby,  2  Vem.  589. 
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gagees,  it  cannot  be  pleaded  by  a  person  who  has  been  guilty 
of  fraud  or  ill  practice.  Hence,  where  a  person  distressed  a 
mortgagor  by  suing  him  for  foreclosure  in  the  name,  but 
without  the  privity,  of  the  mortgagee,  and  having  procured 
the  money  by  a  new  mortgage  to  another,  without  giving  him 
notice  of  a  prior  incumbrance,  got  in  that  mortgage,  and  also 
purchased  the  equity  of  redemption,  he  was  not.  allowed  to 
plead  this  statute  against  a  person  coming  to  redeem  under 
the  prior  incumbrance  («f). 

A  mortgage  which  has  become  irredeemable  under  the 
statute  remains  irredeemable  in  the,  hands  of  an  assignee,  and 
the  statute  may  be  pleaded  by  him  though  the  assignment 
were  made  in  consideration  of  what  was  due  for  principal, 
interest  and  costs.  And  if  such  a  mortgage  be  redeemed 
by  a  subsequent  mortgagee,  he  shall  hold  the .  estate  irre- 
deemable {d). 


{d)  Stafford  v.  Selby,  2  Vera.  589. 
In  connection  with  this  subject,  it 
may  here  be  noted,  that  by  statute  any 
seller  or  mortgagor  of  land  or  chattels, 
real  or  personal,  or  chosea  in  action, 
conveyed  or  assigned  to  a  purchaser  or 
mortgagee,  or  the  solicitor  or  agent  of 
any  such  seller  or  mortgagor,  who  shall 
conceal  any  settlement,  deed,  will  or 
other  instrument  material  to  the  title 
or  any  incumbrance  from  the  purchaser 
or  mortgagee,  or  falsify  any  pedigree 
upon  which  the  title  does  or  may  de- 
pend in  order  to  induce  him  to  accept 
the  title  with  intent  to  defraud,  shall 
be  guilty  of  a  misdemeanor,  and  shall 
be  liable  to  fine  or  imprisonment  for 
any  time  not  exceeding  two  years  with 
or  without  hard  labour,  or  both;  and 
shall  also  be  liable  in  an  action  for 
damages  at  the  suit  of,  or  of  those 
claiming  under  the  purchaser  or  mort- 
gagee, for  any  loss  sustained  in  conse- 
quence of  the  concealment,  or  by  any 
claim  made  by  any  person  whose  right 
was  concealed  by  the  falsification  of 
such  pedigree  i  and  in  estimating  the 
damages,  where  the  estate  shall  be  re- 
covered from  such  purchaser  or  mort- 


gagee, regard  shall  be  had  to  any 
expenditure  by  them  or  any  or  either 
of  them  in  improvements  upon  the 
land.  But  no  prosecution  for  any  such 
offence  shall  be  commenced  without 
the  consent  of  her  Majesty's  Attorney- 
General,  or  (when  that  office  is  vacant) 
Solicitor-Greneral,  which  is  not  to  be 
given  without  previous  notice  of  the 
application  for  leave  to  prosecute  to 
the  person  intended  to  be  prosecuted, 
as  the  Attorney  or  Solicitor-General 
shall  direct.  The  term  "mortgage" 
includes  every  instrument  by  virtue 
whereof  land  is  conveyed,  assigned, 
pledged  or  charged  as  security  for  the 
repayment  of  money  or  money's  worth 
lent,  and  to  be  reconveyed,  reassigned 
or  released  on  satisfaction  of  the  debt. 
"  Mortgagor"  includes  every  person  by 
whom  any  sucU  conveyance,  assignment, 
pledge  or  charge  shall  be  made;  and 
"  mortgagee"  every  person  to  whom,  or 
in  whose  favour  any  such  conveyance^ 
assignment,  pledge  or  charge  is  made 
or  transferred.  "  Judgment"  includes 
registered  decrees,  orders  of  courts 
of  equity  and  bankruptcy,  and  other 
orders  having  the  operation  of  judg- 
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Of  the  Time  for  Redemption. 

1186.  A  mortgage  in  which  a  time  is  fixed  for  redemption 
does  not,  by  the  rules  of  equity,  become  redeemable  until  that 
time  has  arrived,  and  an  earlier  redemption  will  not  be  com- 
pelled against  the  mortgagee  (who  may  demur),  even  where 
the  mortgagor  tender  interest  during  the  whole  intervening 
period  (/). 

1 1 87.  The  right  of  redemption,  either  under  a  mortgage  or 
a  pledge  (y),  cannot  be  altogether  done  away  by  the  original 
contract,  though  it  may  be  postponed  by  a  covenant  that 
during  a  certain  time  the  estate  shall  remain  irredeem- 
able (536).  Arrangements  of  this  nature,  postponing  the 
remedies  both  of  the  mortgagor  and  the  mortgagee,  are  of 
common  occurrence,  and  are  usually  limited  to  periods  of  five 
or  seven  years,  and  they  are  stxpported  on  the  ground  that  the 
contract  is  valuable  to  both  parties ;  the  mortgagee,  on  the 
one  hand,  being  sure  of  a  continuing  security  for  his  money, 
and  the  mortgagor  being  freed  fi-om  the  expense  and  trouble 
of  seeking  new  lenders  (A).  A  mortgagee  is  entitled  to  the 
benefit  of  such  a  covenant  against  a  subsequent  mortgagee, 
who  took  his  security  with  notice  of  the  covenant,  and  who  will 
not  be  allowed  during  the  stipulated  period  to  redeem  the  prior 
mortgage  {i).  If  he  take  without  notice,  the  equity  of  redemp- 
tion also  still  seems  to  be  bound  in  his  hands  by  the  covenant 
of  the  mortgagor,  who  can  give  to  another  no  better  equity 
against  the  first  mortgagee  than  he  had  himself.  But  where 
there  was  a  proviso  for  redemption  at  a  period  more  than 

ments.  (22  &  23  Vict.  c.  35,  ss.24, 25;  ing  v.  Tingey,  10  Jnr.  (N.  S.)  872;  34 

and  23  &  24  Vict.  c.  38,  s.  8.)  L.  J.  (Ch.)  13.) 

(/)  Brown  v.  Cole,   14  Sim.  427;  {g)  Story,  Bailm.  §§  318,  345. 

14  L.  J.,  N.  S.,  Ch.   167;    and  see  (/i)  A  condition  for  punctual  pay- 

BuiTOwes  V.  Molloy,  2  Jo.  &  Lat.  S21.  ment  of  interest  is  implied  if  not  ex- 

6ee  the  statutory  exception  under  8  &  pressed  in  an  agreement  that  the  mort- 

9  Vict.  c.  18,  3.  114  (Lands  Clauses  gage  debt  shall  not  be  called  in  during 

Act).    Note  the  difference  whore,  in-  a  certain  term.    (Seaton  v.  Twyford, 

stead  of    a   proviso    for   redemption,  L.  B.,  11  Eq.  591). 

there-is  only  a  trust  for  sale  upon  non-  (i)  Lawless  «.  Mansfield,  1  Drn.  & 

payment  at  a  certain  day,  but  the  estate  \7ar.  602. 
is  redeemable  before  or  after  it.   (Hard 
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thirty  years  distant  from  the  date  of  the  mortgage,  and  the 
estate,  of  Which  immediate  possession  had  been  taken  by  the 
mortgagee,  had  greatly  increased  in  value,  redemption  was 
decreed  {k)  before  the  time  fixed,  as  upon  an  unreasonable 
bargain;  and  where  the  mortgagee  was  the  solicitor  of  the 
mortgagor,  a  restraint  upon  redemption  for  twenty  years, 
with  twelve  months'  notice  after  that  time,  was  rejected  as 
oppressive  (J). 

1188.  And  equity  does  not,  except  under  peculiar  circum- 
stances, recognize  agreements  to  confine  the  right  of  redemp- 
tion to  any  given  period,  as  the  life  of  the  mortgagor  (?w) ; 
or  to  any  specified  class  of  persons,  as  to  the  mortgagor  alone, 
or  the  heirs  of  his  body  (w).  In  the  one  case,  the  right  will  be 
opened  to  the  extent  allowed  by  the  Statute  of  Limitations, 
and,  in  the  other,  it  will  be  given  to  the  persons  in  whom  it 
might  ordinarily  become  vested.  In  the  case  first  cited  it  is 
laid  down  as  a  general  rule  by  Lord  Nottingham,  "once  a 
mortgage  and  always  a  mortgage ;"  and  that  the  security  could 
not  be  extinguished  by  any  covenant  or  agreement  at  the  time 
of  making  the  contract  (o).  But  a  biU  having  been  brought 
to  reverse  the. former  decree.  Lord  ^ieeper  North  said,  "modus 
ef  co?iventio  vincunt  legem ;  all  conditional  purchases  must  not 
be  turned  into  mortgages,  and  where  there  is  a  condition  or 
covenant  that  is  good  and  binding  at  law,  equity  will  not  take 
it  away"  {p).  The  rule,  as  explained  by  Lord  Hardwicke, 
is  (5),  that  an  attempt  to  fetter  the  equity  of  redemption  will 
not  avail  either  by  original  agreement  in  the  mortgage  deed, 
or  by  a  separate  deed,  where  there  is  a  design  to  wrest  the 
estate  fi-audulently  out  of  the  hands  of  the  mortgagor.  And 
where  the  redemption  was  limited  to  the  lifetime  of  the  mort- 
gagor, and  it  was  shown  that  this  was  done  by  him  by  way  of 

(/i)  Talbot  13.  Braddjl,  1  Vem.  183,  foreclose,  see  BuiTowes  v.  MoUoy,  2  Jo. 

394.  &  Lat.  521. 

(J.)  Cowdry  v.  Day,  1  Gif.  316;  5  (»)  Howard  ®.  Harris,  1  Vern.  33. 

Jur.  (N.  S.)  1199.  (0)  Kewcomb  v.  Bonham,  1  Vern.  8, 

(«t)  Newcomb  v.  Bonbam,  1  Vern.  8;  and  n.  (1). 
iTreem.  Ch.   67;   SpUrgeon  11.  Collier,  (,p)  Id.,  1  Vem.  215;  2  Vent.  36ij 

1  Eden,  55.    Contra  as  to  the  right  to  Howard  v.  Harris,  1  Vem.  193, 

(?)  Mellor  V,  Lees,  2  Atk.  496. 
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settlement  with  a  wish  to  benefit  the  mortgagee,  his  near 
relation,  and  that  the  clause  for  redemption  was  put  in  for  a 
particular  reason;  and  there  being  also  an  express  covenant 
that  the  mortgagor  might  redeem  at  any  time  during  his  life, 
which  might  have  made  it  a  bad  bargain  for  the  mortgagee, 
the  deed  was  established  (r). 

1 1 89.  Nor  wiU  an  agreement  be  allowed  at  the  time  of  the 
loan,  not  to  sue  for  redemption  or  for  the  discharge  of  the 
equity  of  redemption  upon  any  event  or  condition  (s) ;  nor  a 
separate  covenant  that  if  the  mortgagee  shall  think  fit,  the 
mortgagor  will  convey  to  him  so  much  of  the  estate  as  shall 
be  of  the  value  of  the  mortgage  money  at  so  many  years'  pur- 
chase (f);  nor  even  an  agreement  (w),  which  compelled  the 
mortgagee  to  pay  the  residue  of  the  piu:chase-money  at  a 
certain  time ;  as  where  the  mortgagee  entered  into  a  bond  to 
pay  the  mortgagor  a  further  sum,  within  a  certain  time  after 
default  in  payment  of  principal  and  interest,  in  full  for  the 
absolute  purchase  of  the  estate :  these  being  justly  regarded 
as  so  many  devices  to  evade  the  rules  of  the  court. 

1190.  The  court  will  not  object  to  a  covenant  in  a  mortgage 
for  a  light  of  pre-emption  in  the  mortgagee  in  case  the  estate 
be  sold ;  though  he  is  liable  to  be  deprived  of  its  benefit  by 
oppressive  or  fraudulent  conduct;  as  where  the  mortgagee 
previously  insisted  on  payment  of  principal  and  interest,  and, 
concealing  the  covenant  from  the  heir  of  the  mortgagor,  did 
not  claim  the  right  till  after  the  sale  of  the  estate  to  another 
person  (w). 

1191.  It  was  said,  that  wherever  there  was  a  mortgage 
or  a  pledge  of  goods,  the  party  might  take  his  remedy  in 
equity  {x).     It  was  not,  however,  a  general  rule  that  a  person 

(r)  Bonham  v.  Newcomb,  1  Vera.  {t)  Jennings  v.  Ward,  2  Vem.  620. 

232  ;    2  Vent.  364  ;    affi.  in  Pari.  2  («)  Willett  v.  Winnell,  1  Vem.  487. 

W.  &  M.  («)  -  Orby  v.  Trigg,  2  Eq.  Ca.  Abr. 

(»)  E.  I.  Company  v.  Atkyns,  I  Com.  599;  9  Mod.  2. 
349;  Toomes  «.  Conset,  3  Atk.  261;  (as)  Kyal  v.  Roberta,  Bam.  Cli.  38i 

Vernon  v.  Bethell,  2  Ed.  110. 
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might  come  into  equity  for  the  redemption  of  personal  chattels, 
for  upon  tender  of  the  money  an  action  at  law  might  be  brought 
for  the  chattels ;  but  there  might  be  a  right  to  sue  in  equity, 
in  order  to  take  an  account  of  what  is  due  on  the  security. 
As  whete  the  plaintiff  is  the  assignee  of  the  pledgor,  and 
therefore  a  stranger  to  the  amount  due(y).  So  where  A. 
pledged  chattels  personal  with  B.,  with  an  agreement  for 
redemption  in  twelve  months,  but  otherwise  that  the  goods 
should  be  as  bought  and  sold,  and  B.  pledged  the  same  chattels 
and  other  goods  to  C,  to  secure  a  larger  sum,  and  borrowed 
other  monies  of  C.  on  notes,  and  became  bankrupt;  a  decree 
for  redemption  was  made  on  A.'s  bill  against  C.  (z).  And 
stock  may  be  redeemed;  but  the  privilege  of  redemption  wiU 
be  sparingly  allowed  if  the  biU  appear  to  have  been  brought 
on  account  of  an  accidental  increase  in  the  value  of  the 
pledge  (a). 

And,  on  the  other  hand,  if  the  proviso  be  that  the  stock 
shall  be. replaced  according  to  a  covenant  on  a  certain  day, 
which  the  mortgagee  suffers  to  elapse,  the  terms  of  the  seciurity 
in  other  respects  remain  as  before;  and  though  the  value  of 
the  stock  have  fallen,  the  mortgagor  will  not  be  obliged  to 
pay  as  the  price  of  later  redemption  the  market  value  of  the 
stock  at  the  original  day,  even  liiough  such  damages  might 
be  recovered  at  law  as  damages  for  breach  of  the  covenant  (J). 

I19S.  Where  no  time  has  been  fixed  for  the  redemption  of 
goods  which  are  subject  to  an  ordinary  pledge,  it  is  said  that 
the, pledgor  may  redeem  at  any  time  during  his  life,  except 
during  his  outlawry  (c),  the  death  of  the  pledgee,  not  affecting 
the  right ;  but  none  being  allowed  after  the  death  of  the  pledgor, 
because  as  to  him  it  is  a  personal  condition  (d)» 

;    (y)  Eatcliff  v.  Davis,  1  Bulst.  29,-  specific  sums  of  stock,  see  Forrest  v, 

Kemp  i:  "Westbrook,  1  Ves.  278.  Elwes,  i  Ves.  492;  Goddard  v.  Leth- 

(«)  Demainbiay  i).  Metcalfe,  2  Vern.  bridge,  16  Beav.  529. 

690,698.  (c)  Eatcliff  v. ;  Davis,  1  Bnlst.  29)  . 

(o)  liockwood  V.  Ewer,  2  Atk.  303.  Yolv.  178,  per  Williams,  J. 

(6)  Blytli  V.  Carpenter,  L.  E.,  2  Eq.  (d)  Id.;  Kemp  v.  "Westbrook,  1  Ves. 

501 ;  see  M'Arthur  v.  Seaforth,  2  Taunt.  378.  , 
257;  and  as  to  bonds  for  restoration  of 
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A  person  who  has  redeemed  pledged  goods  on  behalf  of  the 
owner,  but  has  parted  with  the  possession  of  them  and  refuses 
to  say  where  they  are,  is  liable  in  trover  without  a  formal  tender 
of  the  money  paid  for  redemption  (e). 

1193.  A  pledge  to  a  professional  pawnbroker  is  redeemable 
within  twelve  months  from  the  day  of  pawning,  exclusive  of 
that  day,  with  seven  additional  days  of  grace.  If  the  pledge 
be  for  ten  shillings  or  under  and  be  not  redeemed  within  that 
time,  it  wUl  at  the  end  of  the  days  of  grace  become  the  abso- 
lute property  of  the  pawnbroker :  but  if  for  above  ten  shil- 
lings it  wiU  be  fiirther  redeemable  until  disposed  of  under  the 
act  (824),  notwithstanding  the  expiration  of  the  year  and 
days  of  grace  (/). 

1194.  When  a  mortgagee  shall  have  obtained  possession  or 
receipt  of  the  profits  of  any  land,  or  the  receipt  of  any  rent  com- 
prised in  his  mortgage,  the  mortgagor,  or  any  person  claiming 
through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage  but 
within  twenty  years  next  after  the  time  at  which  the  mortgagee 
obtained  such  possession  {g)  or  receipt,  unless,  in  the  meantime, 
an  acknowledgment  in  writing  of  the  title  of  the  mortgagor,  or 
of  his  right  of  redemption,  shall  have  been  given  to  the  mort- 
gagor or  some  person  claiming  his  estate,  or  to  the  agent  of 
such  mortgagor  or  person,  signed  by  the  mortgagee  or  the 
person  claiming  through  him  ;  and  in  such  case  no  such  suit 
shall  be  brought  but  within  twenty  years  next  after  the  time  at 
which  such  acknowledgment,  or  the  last  of  such  acknowledg- 
ments, if  more  than  one,  was  given ;  and  when  there  shall  be 
more  than  one  mortgagor,  or  more  than  one  person  claiming 
through  the  mortgagor  or  mortgagors,  such  acknowledgment, 
if  given  to  any  of  such  mortgagors  or  persons,  or  his  or  their 
agent,  shall  be  as  effectual  as  if  the  same  had  been  given  to  all 
such  mortgagors  or  persons ;  but  where  there  shall  be  more  than 

(e)  Jones  •».  Cliff,  1  Cr.  &  M.  540j  (g)  As  to  the  mode  of  avei-ment  of 

3  Tyr.  576.  possession,  see  Lucas  v.  Dennison,  13 

(/)  Pawnbrokers  Act,  1872,  ss.  16,  Sim.  584. 
17,  18. 
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one  mortgagee,  or  more  than  one  person  claiming  the  estate  or 
interest  of  the  mortgagee  or  mortgagees,  such  acknowledgment, 
signed  by  one  or  more  of  such  mortgagees  or  persons,  shall  be 
,  eflfectual  only  as  against  the  person  or  persons  signing  as  afore- 
said, and  those  claiming  any  part  of  the  mortgage  money  or 
land  or  rent,  by,  from  or  under  him  or  them,  and  persons  en- 
titled to  any  estate  or  interest  to  take  effect  after  or  in  defea- 
sance of  his  or  their  estate  or  interest ;  and  shall  not  operate  to 
give  the  mortgagor  or  mortgagors  a  right  to  redeem,  as  against 
the  persons  entitled  to  any  other  undivided  or  divided  part  of 
the  money,  land  or  rent.  And  where  such  of  the  mortgagees 
or  persons  aforesaid,  as  shall  have  given  such  acknowledgment, 
shall  be  entitled  to  a  divided  part  of  the  land  or  rent  comprised 
in  the  mortgage,  or  some  estate  or  interest  therein,  and  not  to 
any  ascertained  part  of  the  mortgage  money,  the  mortgagor  or 
mortgagors  shall  be  entitled  to  redeem  the  same  divided  part  of 
the  land  or  rent,  on  payment  with  interest  of  the  part  of  the 
mortgage  money,  which  shall  bear  the  same  proportion  to  the 
whole  of  the  mortgage  money  as  the  value  of  such  divided  part 
of  the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the 
land  or  rent  comprised  in  the  mortgage  (A). 

From  and  after  the  1st  January,  1879,  twelve  years  must  be 
substituted  for  twenty  years  in  reading  this  enactment  {i). 

The  proviso  as  to  the  effect  of  an  acknowledgment  by  one  of 
several  mortgagees,  applies  only  to  mortgagees  who  have  several 
interests  in  the  money  or  land.  Where  they  are  joint  tenants 
an  acknowledgment  by  all  is  necessary  to  take  the  case  out  of 
the  statute  ;  and  if  made  by  less  than  all  it  is  entirely  inopera- 
tive (>). 

1195.  So  long  as  the  mortgagor  holds  possession  of  any  part 
of  the  estate,  no  lapse  of  time  will  bar  his  right ;  for  as  to  the 
part  of  which  he  keeps  possession  his  right  remains.  And,  as 
he  cannot  (A)  redeem  that  separately,  he  is  allowed  to  redeem 

(70  3  &  4  Will.  4,  c.  27,  s.  28.  struction  of  the  Act  of  Will.  4  will 

(i)  Real  Property  Limitation  Act,  apply  to  the  Act  of  Victoria. 

1874,  s.  7.    The  statutes  being  alike  Ij)  Eichardson  r.  Younge,  L.  E.,  10 

except  as  pointed  out  in  the  text,  the  Eq.  275;  6  Ch,  478, 

principle  of  the  decisions  on  the  con-  (S)  Rakestraw  v.  Brewei",  Sel,  Ca.  ip 
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all.  Yet  an  estate  may  become  irredeemable  as  to  part  and 
redeemable  as  to  the  residue  ;  as  in  a  case  mentioned  by  Lord 
Rosslyn  (I),  where  the  property  went  into  different  hands,  and 
the  owners  of  one  part  did  acts  amounting  to  acknowledgments 
of  a  mortgage  title,  but  the  other  part  became  irredeemable. 

1 196.  Time  will  not  run  in  the  case  of  a  common  mortgage 
until  the  day  of  redemption  has  arrived;  for  the  mortgagor 
cannot  redeem  before  that  day  (»?).  But,  it  will  be  remem- 
bered, that  Courts  of  Equity  put  a  check  upon  transactions  in 
which  an  unreasonable  time  or  an  improper  condition  has  been 
fixed  for  redemption,  and  that  in  such  cases  they  will  decree 
redemption  (m)  before  the  arrival  of  the  day  fixed  by  tho 
parties. 

As  to  Welsh  mortgages  it  is  presumed,  that  time  will  not  run 
under  the  statute  against  the  mortgagor,  until  the  mortgage  has 
been  fully  satisfied ;  possession  by  the  mortgagee  being  of  the 
essence  of  the  contract,  and  every  receipt  of  rent  being  a  receipt 
of  interest  under  the  mortgage.  And  it  has  always  been  held 
that  such  mortgages  are  redeemable  after  any  length  of  time, 
until  the  mortgagee  has  been  fiilly  paid  and  has  held  over  for 
twenty  years  (o)  (11,  1466).  But  a  plaintiff  who  seeks  to 
redeem  a  mortgage  alleged  to  be  of  this  nature  after  many 
years,  must  prove  his  case  clearly  and  indefeasibly  (/>). 

1197.  The  statute  of  "Will.  4  proceeds  upon  a  principle 
which  had  been  already  recognized  by  the  Court  of  Chancery 
as  applicable  to  the  limitation  of  the  right  of  redemption,  viz, 
that  the  antiquity  of  the  defendant's  possession  is  more  to  be 
regarded  than  the  novel  accruer  of  the  plaintiff's  title  (y).     So 

Ch.  B6;  Burke  v.  Lynch,  2  Ba.  &  Be.  (o)  Yates  v.  Hambly,  2  Atk.  360; 
426.  There  seems  no  reason  to  doubt  Longuet  v.  Scawen,  1  Ves.  403;  Pen- 
that  the  rule  will  apply  under  the  sta-  wick  v.  Beed,  1  Mer.  114;  Balfe  r. 
tute.  Lord,  2  D.  &  W.  480.   And  see  Alder- 

Q)  3  Vca.  jun.  22;  and  see  Blake  r.  son  r.  White,  2  De  G.  &  J.  97. 

Foster,  2  Ba.  &  Be.  387.  ( i?)  Scvvaji  Vijaya,  &c.  v.  Chinna 

(m)  Brown  v.  Cole,  14  Sim.  427.  Nayana  Chetti,  10  Mo.  E.  1. 161. 

(»)  Talbot  V.  Braddyl,  1  Vem.  183,  (,q)  Ashton  v.  Milne,  6  Sim.  369;  see 

394;  and  see  Ord  v.  Smith,  Sel.  Ca.  in  Chohnondeley  v.  Clinton,  4  Bligh,  1. 
Ch.  10. 
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that  the  court  made  no  exception  to  the  rule  against  giving 
relief,  after  twenty  years'  possession  by  the  mortgagee,  during 
the  ownership  of  the  person  entitled  to  the  prior .  estate,  and 
having  a  right  to  redeem,  in  favour  of  persons  whose  title  did 
not  accrue  until  after' the  lapse  of  the  twenty  years.  If  the 
person,  for  the  time  being  entitled  to  redeem,  neglected  his 
right,  the  neglect  gave  no  new  equity  to  his  successor.  Hence 
no  benefit  of  the  statute  was  given  to  the  remainderman  within 
twenty  years  from  the  death  of  the  tenant  for  hfe,  where  the 
mortgagee  entered  during  the  tenant  for  life's  estate  and  kept 
possession  without  acknowledgment  during  the  full  period  {r). 
And  so  where,  during  the  possession,  there  was  a  tenancy  by 
the  curtesy  («). . 

But  the  old  rule  stiU  holds  good  (t),  that  the  mortgagee's 
possession  during  the  whole,  period  must  be  adverse.  There- 
fore if  the  mortgagee  become  entitled  to  an  interest  in  the 
equity  of  redemption  during,  his  possession,  as  the  interest 
of  a  tenant  for  life,  the  curtesy  of  a  husband  seised  in  right 
of  his  wife,  or  otherwise,  he  will  lose  the  benefit  of  the  statute, 
whether  he  acquire  the  interest  during  (m)  or  before  taking  (v) 
possession.  And  time  will  not  run  in  his  favour  so  long  as 
the  estate  remains  in-edeemable ;  e.  g.,  in  the  instances  above 
mentioned  against  the  remainderman  or  the  heir  of  the  wife, 
until  the  death  of  the  tenant  for  life  or  of  the  husband. 

So  where  the  equity  of  redemption  being  vested  in  the 
husband  and  wife  jointly,  they  conveyed  by  deed  without  fine 
to  the  mortgagee  (whereby  the  deed  being  inoperative  as  to 
her  estate,  the  mortgagee's  ownership  was  absolute  only  in 
case  the  husband  survived),  and  the  wife  eventually  acquired 
the  fee  by  survivorship,  her  heir  was  held  entitled  to  redeem 
within  twenty  years  from  the  husband's  death  (w).     And  the 

(r)  Harrison  v.  HoUins,  1  Sim.  &  St.  369);  Hyde  v.  DaUaway,  2  Hare,  628. 

471 ;  Dallas  v.  Floyd,  cited  6  Sim.  379;  (m)  Hyde  v.  DaUaway,  supra. 

Cholmondeley  v.  Clinton,  supra.  («)  Raffety  v.  King,  1  Keen,  601. 

(s)  Anon.,  2  Atk.  333.  (w)  Price  v.  Copner,  1  Sim.  &  St. 

'(«)  Corbett  i).  Barker,  3  Anst.  755;  347;   1  L.  J.  178.    But  it  seems  she 

Eeeva  v.  Hicks,  2  Sim.  &   St.  408;  should  have  had  but  ten  years,  for  the 

RafEety  v.  King,  1  Keefl,  601  (disap'  right  to  redeem  was  first  in  her  hus- 

proying  of  Ashton  v,  Milne,  6  Sim.  band,                                                 ^ 
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conveyance  of  the  equity  in  such  a  case  will  have  no  greater 
force  than  it.  has  by  law ;  so  that,  although  it  may  purport 
to  be  a  conveyance  of  the  fee  by  the  husband  and  wife,  this 
will  not  make  the  time  run  against  her  from  the  date  of  the 
deed  (x). 

So  a  sale  under  a  decree  obtained  in  1733,  by  coUusion 
between  the  tenant  for  life  and  others  to  the  prejudice  of  the 
remainderman,  was  set  aside  at  the  suit  of  the  latter,  brought 
sixty-three  years  afterwards,  and  within  three  months  after  his 
title  accrued  (3/) :  and  in  another  case  (z),  a  decree  for  redemp- 
tion was  made  at  the  suit  of  the  remainderman  thirty-five  years 
after  the  coUusive  sale,  the  tenancy  for  life  having  lasted  during 
the  whole  of  that  time.  But  it  will  be  fatal  to  the  remainder- 
man's right  to  relief  in  such  cases,  if  he  have  stood  by  and 
encouraged  the  defendants  to  believe  themselves  secure.  And 
it  should  also  be  observed,  that  to  give  the  remainderman  a 
right  to  relief,  the  purchaser  must  be  a  party  to,  or  at  least 
have  notice  of,  the  fraud. 

1198.  Possession  is  not  the  less  adverse  because  it  was 
taken  by  consent  of  the  real  owner,  under  a  mistake  on  his 
part,  where  the  person  in  possession  has  no  duty  to  discharge 
towards  the  owner  («)  ;  but  a  mortgagee  who  has  taken  posses- 
sion under  the  order  of  the  court  will  not  be  considered  to  hold 
without  title  from  the  mortgagor's  death,  where  that  event  was 
only  established  by  inference  at  a  subsequent  date  (b). 

The  possession  of  a  constructive  trustee  may  be  adverse  after 
a  considerable  lapse  of  time,  even  on  a  transaction  arising  out 
of  fraud  (c).  The  statute  of  "Will.  4  (rf) ,  provides,  that  when 
any  land  or  rent  shall  be  vested  in  a  trustee,  upon  any  express 
trust,  the  right  of  the  cestui  que  trust,  or  person  claiming 
through  him,  to  sue,  shall  be  deemed  to  have  first  accrued  at 
and  not  before  the  time  at  which  the  land  or  rent  shall  have 

(a)  Ravald  v.  Russell,  Younge,  9.  (J)  Hickman  v.  Upsall,  W.  N.  1876; 

(y)  Gore  V.  Stacpoole,  1  Dow,  18.  135. 

(re)  Bandon  v.  Becher,  3  CI.  &  Kn.  (c)  Beokford  v.  Wade,  17  Ves.  87; 

479.  CoUard  v.  Hare,  2  R.  &  M.  675. 

(rt)    Cholmondeley    v.    Clinton,    4  ((?)  3  &  4  Will.  4,  c.  27,  s.  25. 
BUgh,  1. 
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been  conveyed  to  a  purolaaser  for  valuable  consideration,  and 
then  only  as  against  such  purchaser,  and  any  person  claiming 
through  him.  This  section  does  not  include  a  security  in 
which  the  property  is  vested  in  a  trustee  for  sale,  the  trust 
being  for  the  benefit  of  the  creditor  only,  who  is  substantially 
in  the  position  of  a  mortgagee  (e). 

The  purchaser  of  an  equitable  life  estate  has  not  an  adverse 
possession  iagainst  the  trustee  of  the  legal  estate  until  the  death 
of  the  tenant  for  life ;  because  the  trustee  holds  both  for  the 
tenant  for  life  and  the  remainderman  (/). 

But  by  the  Keal  Property  Limitation  Act,  1874,  no  action, 
suit  or  other  proceeding  shall  be  brought  after  the  1st  January, 
1879,  to  recover  any  money  charged  upon  any  land  or  rent 
secured  by  an  express  trust,  or  to  recover  arrears  of  rent  or 
interest  in  respect  of  any  money  so  charged  or  payable  and 
so  secured,  or  any  damages  in  respect  of  such  arrears,  except 
within  the  time  within  which  the  same  would  be  recoverable  if 
there  were  not  any  such  trust  {g), 

1199.  Before  the  passing  of  the  statute  of  Will.  4,  the  right 
of  redemption  might  be  saved  to  the  mortgagor,  his  representa- 
tive or  assignee,  by  any  acknowledgment  on  the  part  of  the 
mortgagee  that  he  held  by  a  mortgage  title  only,  and  which 
could  be  proved  by  clear  and  unequivocal  parol  or  other  evi- 
dence (A).  Such  an  acknowledgment  might  be  evidenced,  not 
only  by  lettfers  or  express  words  or  by  conversations,  but  also 
by  the  acts  of  the  mortgiagee ;'  as  the  keeping  accounts  (i)  of 
the  mortgaged  property,  if  they  were  kept  as  mortgage  ac- 
counts ;  for  accounts  kept  by  the  mortgagee's  agent  as  between 
himself  and  his  principal,  as  landowner,  though  in  a  distinct 
book,  were  held  not  to  be  sufficient  {k).  So  an  assignment  of 
the  mortgage,  though  the  mortgagor  were  no  party,  a  devise 

(e)  Locking  ii.  Parker,  L.  R.,  8  Ch.  Reeks  «).Postlethwaite,  H.  161;  Barron 

30;  and  see  Kirkwood  v.  Thompson,  v.  Martin,  Id.  189. 

2  H.  &  M.  392.  (i)  Anon,,  2  Atk.  833;  case  cited, 

(/)  PauBset  V.  Carpenter,  2  Dow  &  3  Ves.  22;  Cutler  <■.  Cremer,  1  L.  J., 

CI.  232.  Ch.  108. 

(y)  37  &  38  Vict.  c.  57,  s.  10.  (S)  Barron  v.  Martin,  Coop.  189. 

{%)   Whiting   V.  White,    Coop.  1; 
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of  the  mortgage,  or  a  recital  in  a  deed  or  will  {I),  were  good 
acknowledgments ;  but  not  a  conveyance  of  the  estate,  subject 
to  such  equity  of  redemption,  if  any,  as  persons  named  had  in 
the  same  (m) :  nor  was  a  mortgagee  bound  by  an  actual  ac- 
knowledgment, given  by  his  agent  without  his  authority,  as 
where  the  mortgagee  from  his  state  of  mind  was  unable  to 
authorize  such  an  acknowledgment  (w). 

An  agreement  to  purchase  the  equity  of  redemption  (o),  or 
a  bill  brought  by  the  mortgagee  to  foreclose,  was  naturally  an 
admission  of  a  right  to  redeem;  and  in  one  case  (;>),  where  the 
mortgaged  property  had  been  demised  for  a  tertn,  determinable 
with  the  mortgagee's  interest,  and  several  biUs  of  foreclosure 
had  been  filed  during  the  plaintiff's  infancy,  redemption  was 
decreed  on  a  bill  filed  by  him  within  two  years  after  full 
age,  though  fifty-five  years  had  elapsed  from  the  date  of  the 
mortgage,  and  forty-seven  years  since  the  mortgagee  was  in 
possession. 

ISOO.  The  statute  now  requires  that  the  acknowledgment 
be  made  in  writing.  But  whatever  expressions  made  by  parol 
would  have  amounted  before  the  statute  to  an  acknowledgment, 
win  still  be  sufficient  if  in  writing,  and  if  the  other  require- 
ments of  the  statute  be  duly  satisfied  (5').  Any  expression, 
therefore,  referring  to  the  estate  as  mortgaged,  or  to  the  person 
entitled  to  the  equity  of  redemption,  and  expressing  a  readiness 
to  settle  the  account,  or  referring  to  a  proposed  arrangement 
for  accounting  or  for  paying  off  the  mortgage  debt,  wiU  stUl 
be  a  sufficient  acknowledgment.  No  particular  form  is  neces- 
sary ;  and  the  amount  alleged  to  be  due  need  not  be  stated  (?•); 
and  the  acknowledgment  made  as  well  by  affidavit  in  a  suit, 

(0  Case  cited,  3  Ves.  jun.  22;  Smart  P.  C.  187. 

v.  Hnnt,  4  Ves.  478,  n.;  Perry  v.  Mars-  {p)  Palmer  «.  Jackson,  5  Bro.  P.  C. 

ton,  2  Bro.  C.  C.  399;   Hansard  r.  281.- 

Hardy,  18  Ves.  455;   Anon.,  3  Atk.  (2)  Stansfield».Hobson,16Beav.236. 

313;  Price  w.  Copner,  1  S.  &  S.  347;  \f)  Trnlock  v.  Robey,  12  Sim.  402; 

1  L.  J.  178.    See  Carew  v.  Johnston,  Stansfield  11.  Hobson,  16  Beav.  236,  and 

2  Sch.  «5  Lef.  295.  3  De  G.,  M.  &  G.  620;  Hodle  v.  Healy, 
(m)  Hai-dy  v.  Reeves,  4  Ves.  466.  G  Mad.  181;  1  V.  &  B.  536;  Lord  St. 
(re)  Barron  r.  Martin,  Coop.  189.  John  v.  Boughton,  9  Sim.  219;  and 
(0)  QiO-o^«^  V,   Shrimpton,   6  Bro.  see  Prance  r.  Sampson,  Kay,  678, 

3  B  2 
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or  in  a  schedule  to  a  deed  (s),  or  by.  an  answer  to  interroga- 
tories {{),  as  by  a  letter  or  other  writing.  But  a  mere  admission 
by  the  mortgagee  that  he  holds  under  a  mortgage  title,  if 
coupled  with  a  denial  of  the  right  daimed,  is  not  sufficient  (w). 
No  admission  wiU  be  inferred  from  equivocal  expressions,  and 
it  seems  that  stronger  words  wiU  be  necessary  to  revive  the 
equity  of  redemption,  after  the  twenty  years  have  passed,  than 
to  support  an  admission  of  right  which  at  the  time  was  clearly 
vested  in  the  mortgagor  {v). 

The  question  has  been  raised,  but  was  not  decided  (m), 
whether  the  circumstances  that  the  mortgagee  during  his 
possession  had.  accounted  and  treated  himself  as  a  mortgagee, 
would  amount  to  an  acknowledgment  within  the  act.  But 
it  seems  clear  that  those  acts  would  not  be  sufficient,  unless 
the  accounts  or  other  admissions  were  written,  signed  and 
delivered,  according  to  the  directions  of  the  act. 

The  commencement  of  an  action  for  foreclosure,  however 
strong  an  acknowledgment  irrespective  of  the  statute,  does  not 
appear  to  fall  within  its  plain,  words,  to  which  the  courts  have 
shown  themselves  disposed  in  several  cases  to  adhere.  No 
force  is  given  under  this  section  (28)  to  an  acknowledgment 
signed  by  the  mortgagee's  agent  (560),  and  this  was  probably 
intentional,  that,  the  acknowledgment  might  be  the  more  cer- 
tain. Now  it  was  determined  (a;)  under  another  statute  (y), 
which  required  a  writing  signed  by  the  party  chargeable,  that 
none  could  be  given  effectually  by  an  agent ;  and  if  it  were 
shown  under  this  act  that  the  action,  was  begun  by  the  written 
instruction  of  the  mortgagee  to  his  solicitor,  it  is  stiU  done  by 
an  agent;  and  the  written  instruction  to  him  is  not  a  good 
acknowledgment  (z). 

ISOl.  The  admission  must  be  made  to  the  mortgagor  him- 

(s)  Blair  v.  Nugent,  3  Jo.  &  L.  658^  Cox,  290;  Eeeks  v.  Postlethwaite,  Coop. 

677;  Sugd.  E.  P.  S.  130.  161;  Barron  v.  Martin,  Id.  189. 

(«)  Goode  V-  Job,  1  E.  Sc  E.  6;  5         («,)  Baker  v.  Wetton,  U  Sim.  426. 
Jur.  (N.  S.)  145.  (a,)  Hyde  v.  Johnson,  2  Bing.  N.  C. 

,    (it)  Thompson  v.  Bowyer,  9    Jur.  776. 
(N.  S.)  863.  (^)  9  Geo.  4,  c.  14,  g.  1. 

(»)  Whiting  V.  White,  Coop.  1 ;  2  (z)  See    Stansfield    v.  Hobson,  16 

Beav.  236;  3  De  G.,  M.  &  G,  620, 
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self  (o),  or  to  those  Avho  claim  his  estate,  or  the  agent  of  one 
of  such  persons.  Therefore  a  transfer  of  mortgage  to  which 
the  mortgagor,  or  the  claimant  under  him,  is  not  a  party, 
will  not  be  an  acknowledgment  (b),  and  the  transferee  cannot 
be  considered  as  a  claimant  of  the  mortgagor's  estate,  but  of 
the  mortgagee's. 

No  actual  authority  is  necessary  to  constitute  an  agent  of 
the  person  to  whom  the  acknowledgment  is  made.  It  is 
sufficient  if  it  be  made  to  a  person  acting,  or  treated  by  the 
maker  as  an  agent  (c).  But  a  letter  by  the  mortgagee  to 
his  own  solicitor  will  not  take  away  the  benefit  of  the 
statute  (d). 

1202.  The  acknowledgment  need  not  have  been  given 
within  the  statutory  period  from  the  mortgagee's  possession;  an 
acknowledgment  after  the  lapse  of  that  time  being  sufficient, 
both  before  and  since  the  passing  of  the  act  of  Will.  4,  to 
revive  the  right  of  redemption  (e).  If  the  mortgagee  have 
settled  the  estate,  the  acknowledgment  of  the  tenant  in  tail 
will  revive  the  right,  and  a  title  acquired  by  him  from  the 
owners  of  the  equity  of  redemption  will  prevail  against  the 
estate  created  by  the  settlement  (/) :  and  the  mortgagee's 
acknowledgment  wiU  bind  his  lessee,  though  no  party  to  it  {g). 

1  SOS.  The  effect  of  the  statute  is  not  prevented  by  a  mere 
demand  by  one  party,  without  process  against  or  ackijow- 
ledgment  by  the  other  (/«).  But  the  commencement  of  a 
suit  to  enforce  the  demand,  even  by  the  mere  filing  of  a  biU 
under  the  old  practice  of  the  Court  of  Chancery,  was  sufficient 
to  save  the  right  against  the  statute,  though  no  ftirther  pro-, 
ceeding  was  taken,  or  service  effected ;  for  it  might  happen 
that  process  could  not  be  served  until  long  after  the  filing  of, 

(a)  Sect.  28.  (/)  Pendleton  v.  Eooth,  1  GJf.  36; 
.(fi)  Batchelor  f.  Middleton,  6  Hare,  1  De  G.,  E.  &  J.  81;  5  Jur.,  N.  S.  SlO.- 
To;  Lucas «).  Deppison,  13  Sim;  ^84.  6  id.  182- 

(c)  Ti-ulock  «.  Kobey,.  12  Sim.  402.  (ji)  Ball  o.  Lord  Riversdale,  Beat, 

{d)  Stansfield  ®.  Hobson,  16  Bear.  550. 

236;  3  De  G.,  M.  &  G.  620.  (/i)  Hodle  v.  Healy,  1  Ves.  &  B.  536, 

(«)  Id.,  a  De  G.,  M.  &  G.  620. 
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the  bill.  The  plaintiff  by  misconduct  or  delay  may,  however, 
disentitle  himself  tp  the  benefit  of  this  rule  (J).  Since  the 
court  has  been  empowered  to  make  orders  for  substituted 
service,  the  plaintiff's  opportunity  for  delaying  the  active  pro- 
secution of  the  suit  has  been  much  diminished ;  and  it  seems 
that  the  operation  of  the  statute  will  not  be  affected,  if  it  can 
be  inferred  that  the  suit  which  has  been  commenced  has 
failed  (A),  or  if  it  have  been  practically  abandoned,  although 
not  actually  dismissed  as  to  all  the  defendants  (Z). 

1S04.  It  has  been  observed  (m),  that  there  is  no  saving  (by 
sect.  16)  for  disabilities  of  the  mortgagor,  or  his  heirs,  in 
regard  to  the  bar  created  by  sect.  28 ;  and  if  the  position  of 
the  clauses  be  alone  considered,  there  seems  to  be  good  reason 
for  this  conclusion  ;  but  whether  it  was  intended,  and  whether 
Courts  of  Equity  in  construing  the  act  would  feel  laound  to 
deprive  the  mortgagor  and  his  heirs  of  this  benefit,  may  be 
doubted.  The  only  reason  why  they  should  be  deprived  of 
the  advantage,  which  it  is  clear  they  enjoyed  when  their 
rights  were  governed  by  analogy  to  the  old  Statute  of  Limita- 
tions (m),  seems  to  be,  that  by  the  present  statute  the  right  to 
redeem  is  limited  by  a  distinct  and  separate  clause ;  whilst 
the  remedies  of  mortgagees  are  affected  only  in  common  with 
the  remedies  of  other  persons,  who  claim  "  any  land  or  rent 
in  equity"  (o),  and  to  whose  rights  the  disability  clause  is 
generally  applicable.  But  for  'this  there  were  several  reasons. 
The  time  of  accruer  of  the  right  to  sue,  the  nature  of  the 
acknowledgment,  the  persons  in  whose  favour,  and  against 
whom,  the  acknowledgment  is  to  operate,  the  part  of  the 
estate  which  may  be  redeemed  in  certain  cases,  and  the  pro- 
portion of  the  mortgage -debt  and  interest  necessary  to  be 
paid  on  such  redemption,  are  all  matters  for  which,  as  they 

(i)  Coppin  V.  Gray,  1  T.  &  C.  C.  C.  (w)  Sngd.  E.  P.  S.  114. 

205j  roister  v.  Thompsoff,  4  Drn.  &  (»)  See  Proctor  «.0ates,2Atk.  140 j 

War.  .503;  Boyd  w.  Higginsaii,  Tlan.  Anon.,  3  Atk.  313;  Jenner  «.  Tracy, 

&  K  603;  and  see  3  Dru.  &  War.  123;  3  P.  Wms.  287,  n.;  Bonny  v.  Eidgard, 

Hele  V.  Lord  Bexley,  20  Beav.  127.  cit.  17  Ves.  99. 

(70  Bampton  «.  Birchall,  6  Beav.  67.  (o)  Sect.  24. 

(?)  Dixon  V.  Gayfere,  17  Beav.  421. 
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affect  the  rights  of  the  mortgagor,  it  was  necessaiy,  or  was 
thought  fit,  to  make  special  provisions,  which  were  most  con- 
veniently combined  in  a  separate  clause.  But  this  does  not 
alter  the  fact  that  a  redemption  suit  is  a  suit  to  recover  "  land 
or  rent  in  equity."  To  such  suits  the  disability  clause,  as  well 
as  those  which  relate  to  cases  of  express  trusts  (/>),  and  of 
fraud  (q),  are  generally  applicable ;  and  it  would  be  a  singular 
and  narrow  construction  of  the  act  to  bind  a  mortgagor  imder 
disability  now,  who  was  not  so  bound  before  the  present 
statute,  because  it  was  found  necessary  to  give  a  larger  expla- 
nation of  his  other  rights.  The  extension  of  the  16th  to  the 
28th  section  appears  by  no  means  so  strong  a  conclusion  as 
the  extension  of  the  25th  (express  trusts)  to  the  40th  and 
42nd  (569) ;  for,  in  the  former  case,  both  sections  refer,  in 
effect,  to  suits  for  the  recovery  of  lands,  but,  in  the  latter, 
one  contemplates  the  recovery  of  land,  and  the  other  money 
and  the  interest  of  money  charged  on  land. 

1306.  Persons  who  omit  to  set  up  the  Statute  of  Limita- 
tions in  the  pleadings  can  have  no  protection  from  it  (r).  It 
may  be  pleaded  as  a  defence  («),  or,  where  it  appears  on  the 
face  of  the  pleadings  that  the  cause  of  suit  accrued  the  fuU 
number  of  limited  years  before  the  commencement  of  the  suit — 
as,  for  instance,  in  a  redemption  suit,  that  the  mortgagee  had 
been  in  possession  for  twenty  years,  ivithout  treating  the  estate 
as  a  security, — by  demurrer  (f), 

1 206.  To  make  a  demurrei*  tenable,  it  must  appear  on  the 
face  of  the  pleadings,  by  dates  positively  stated,  that  the  defen- 
dant has  been  in  possession  for  the  whole  statutory  time  before 

{p)  Sect.  25.  287,  n. ;  Edsell  v.  Buchanan,  2  Ves. 

(j)  Sect.  26.  jnn.  83;  i  Bro.  C.  C.  254;  Hardy  v. 

(r)  I'ordham«.'Wallis,10Hare,231;  Reeyes,  4  Ves.  466;  Hodle  v.  Healy, 

17  Jnr.  228;  Holding  v.  Barton,  IS.  1  Ves.  &  B.  636;  Beckford  ■».  Close, 

&  G.  XXV.;  Jnd.  Act,  1875,  Ord.  xix  cited  3  Bro.  C.  C.  644;  Foster  v.  Hodg- 

(18).  son,   19  Ves.  179;  Hoaie  v.  Peck,  6 

(»)  Aggas  V.  Pickerell,  3  Atk.  225;  Sim.  51;  Prance  v.  Sympson,  Kay,  678; 

Batchelor  r.  Middleton,  0  Hare,  75;  Baker  «.  Wetton,  14  Sim.  426;  and  see 

Adams  v.  Bariy,  2  Coll.  285.  3  Y.  &  C.  275,  note. 

(«)  Jenner  v.  Tracy,    3  P.  Wms. 
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the  action  was  commenced  (m).  Nothing  must  be  left  to  be 
worked  out  by  the  inference  of  the  court,  or  by  the  arguments 
of  the  counsel.  Thus  a  statement  in  a  bill  that  the  defendant 
took  possession  soon  after  a  certain  period,  and  has  held  the. 
estate  ever  since,  will  not  support  a  demurrer ;  for  the  court 
will  not  judge  what  is  the  meaning  of  "  soon  after,"  and  a 
demurrer,  founded  on  such  a  statement,  wiU  be  an  argumenta- 
tive or  speaking  demurrer,  because  it  must  set  forth,  that 
possession  was  taken  at  or  about  the  time  stated,  wAi'cA  z« 
upwards  of  twenty  years,  &c. 

Moreover,  if  there  be  no  certainty  as  to  the  commencement 
of  the  possession,  it  will  not  be  presumed  {x),  in  favour:  of  a 
demurrer,  that  the  commencement  was  within  such  a  time 
from  the  date,  as  to  make  a  possession  of  twenty  years  by  the 
mortgagee.  And  a  suit  for  redemption  is  not  demurrable  only 
by  reason  of  a  statement  that  the  mortgagee  had  been  in 
possession  without  acknowledgment  of  a  mortgage  title ;  it 
must  plainly  appear  that  the  possession  lasted  for  the  statutory 
period  (y). 

It  will  be  sufficient  if  the  defendant  claim  the  benefit  of 
the  "  Statute"  of  Limitations,  that  expression  being  equiva- 
lent to  a  claim  of  the  benefit  of  the  statute  law  of  limitations,, 
and  therefore  of  any  of  the  statutes  which  may  meet  the 
defendant's  case  (r). 

1207.  The, Statutes  of  Limitations  do  not  affect  the  right 
to  redeem  .goods  which  are  only  pledged,  the  pledgor  being 
entitled  to  redeem  at  any  time  during  his  life  (a)  (1193). 

(«)  Edsell  v.  Bnchanan,  2  Ves.  jun.  upon  any  lands  in  the  island,  shall  be 

82;  4  Bro.  C.  C.  2B1.  held  to  lapse  in  law  so  as  to  preclude 

(»)  Baker  ».  Wetton,  U  Sim.  426.  the  grantor  from  redeeming  the  same. 

(,y)  Green  v.  Nieholls,  4  L.  J.,  Ch.  But,  at  the  end  of  twenty-one  years 

^^^-  from  the  date  of  the  mortgage,  the 

(z)  Adams  v.  Barry,  2  CoU.  .286.  mortgagee  may  sue  out  judgment  and 

(a)  Eatcliff  v.  Davies,  1  Bnlst.  29;  execution,  and  in  virtue  thereof  may 

YelT.  178;  Kemp  v.  Westbropk,  1  Ves..  cause  the  mortgaged  premises  to  be 

278.    By  a  statute  of  the  Isle"  of  Man,  sold  for  payment  of  the  debt.     See 

passed  in  1835,  no  deed  of  mortgage,  Birnie  v.  Caystile,  9  Mo.  P.  C.  303. 
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Of  the  Persons  entitled  to  redeem. 

1 308.  The  estate  in  mortgage  may  be  redeemed,  not  only 
by  the  persons  specified  in  the  proviso  for  redemption  and  their 
representatives,  but  also  by  all  persons  who  have  any  interest  in 
or  lien  upon  the  estate.  The  reconveyance  will  be  made  to  the 
person  redeeming  or  his  assigns,  or  to  the  persons  or  uses  men- 
tioned in  the  proviso,  or  to  which  the  estate  was  limited  at  the 
time  of  the  mortgage.  It  is  often  a  question  of  difficulty  in 
which  of  these  latter  modes  the  reconveyance  is  to  be  made. 
In  equitable  mortgages  by  deposit,  and  in  other  transactions  of 
the  nature  of  securities,  but  in  which  there  is  no  express  stipu- 
lation for  redemption,  this  question  can  hardly  arise  by  reason 
of  any  uncertainty  connected  with  the  security ;  but  in  formal 
mortgages,  it  sometimes  happens  that  the  reconveyance  is 
directed  to  be  made  to  persbns  or  uses  different  fi:om  those  to 
whom  or  to  which  it  originally  belonged,  or  was  subject ;  and  in 
the  absence  of  express  declaration  it  may  be  doubtful,  whether 
the  variation  arose  by  accident  or  intention. 

1 209.  Before  stating  the  principles  upon  which  questions  of 
this  kind  are  decided,  it  may  be  observed,  that  with  respect  to 
mortgages  by  tenants  in  tail,  the  question  of  intention,  where 
tlie  limitations  are  varied,  is  no  longer  important,  the  disposition 
by  way  of  mortgage,  or  for  any  other  limited  purpose  of  the 
tenant  in  tail,  being  by  statute  (S)  an  absolute  bar,  both  at  law 
and  in  equity,  to  all  persons  as  against  whom  such  disposition 
may  be  made  under  the  same  statute,  notwithstanding  any  in- 
tention, express  or  implied,  to  the  contrary,  by  the  deed  con- 
taining the  disposition,  except  where  the  disposition  is  only  of 
an  estate  j9?<7"  autre  vie  or  for  years,  absolute  or  determinable,  or 
where  an  interest,  charge,  lien  or  incumbrance  shall  be  created 
without  an  absolute  or  determinable  term  or  other  greater  estate 
for  securing  the  same ;  in  which  cases  the  disposition  is,  in 
equity  only,  a  bar,  so  far  as  may  be  necessary  to  give  effect  td 
the  mortgage  or  other  limited  purpose,  interest,  charge,  lien  or 
incumbrance,  notwithstanding  any  intention,  expressed  or  im- 

(J)  Fines  and  Eecoyeriea  Actj  3  &  4  Will.  4,  c.  "i,  a.  21. 
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plied,  to  tlie  conti-ary  in  the  deed  of  disposition :  so  that  where 
an  estate,  greater  than  an  estate  pur  autre  vie,  is  disposed  of  by 
a  tenant  in  tail,  the  entail  is  barred,  althougb  the  intention  of 
creating  a  limited  disposition  only  be  expressly  declared  by  the 
deed ;  but  where  the  estate  is  only  pur  autre  vie,  or  for  one  of 
the  yet  smaller  interests  mentioned  in  the  latter  part  of  the  sec- 
tion, the  estate  tail  wiU  be  only  barred  pro  tanto :  and  thus,  as 
has  been  observed  (c),  the  statute  denies  effect  to  the  express 
intention  of  confining  the  operation  of  the  deed  in  one  case,  and 
to  the  express  intention  of  extending  it  in  another.  The  statute 
does  not,  however,  it  is  added,  affect  an  express  limitation  of  the  • 
old  or  any  other  uses  which  the  tenant  in  tail  mkj  choose  to 
create  by  the  same  deed. 

ISIO.  The  first  principle  by  which  Courts  of  Equity  have 
been  guided,  in  questions  arising  out  of  a  variation  of  the  right 
of  redemption,  is,  that,  a  mortgage  being  nothing  more  than  a 
transaction  for  raising  a  loan,  there  is  a  presumption  against  an 
intention  to  alter  the  previous  rights  of  the  parties,  further  than 
is  necessary  to  effect  that  object.  The  mere  reservation,  there- 
fore, of  the  equity  of  redemption,  in  a  manner  different  from  the 
former  ownership  of  the  estate,  whether  it  be  made  expressly  or 
by  a  declaration  (where  the  mortgage  is  made  in  exercise  of  a 
power  of  appointment)  (d),  that  the  appointment  shall  be  void 
on  payment  of  the  money,  is  considered  (fraud  not  being  in 
question)  to  arise  from  inaccuracy  or  mistake,  which  may  be 
explained  and  corrected  by  reference  to  the  state  of  the  title  as 
it  stood  before  the  mortgage.  Hence,  if  on  a  mortgage  in  fee 
by  a  mortgagor  so  seised  (e),  the  redemption  be  reserved  to  him, 
and  the  heirs  of  his  body,  it  will  stiU  primd  facie  follow  the 
former  title;  and  if  husband  and  wife  mortgage  the  wife's 
land  (/),  the  equity  of  redemption  will  be  the  wife's,  although, 
by  the  deed,  it  be  reserved  to  the  husband  and  his  heirs,  and 
though  he  have  kept  down  the  interest.    And  if  the  estate  have 

(c)  Sngd.  El  P.  Stat.  199.  and  see  per  Turner,  L.  J,,  3  De  G., 

{d)  Fitzgerald  i>,I"auconbridge,]?iti!»  M.  &  G.  18. 
git.  20r.  (/)  Brend  v.  Brend,  1  Vera.  213; 

(e)  Innes  l\  Jaekson,  l6  Ves.  367;  Euscombe  i'.  Hare,  2  Bligh,  IT.  B.  IM. 
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been  reconveyed  to  the  husband,  his  heir  will  be  decreed  to  con- 
vey to  the  widow  ((/). 

To  change  the  ownership,  therefore,  the  court  must  be  satis- 
fied that  there  was  a  purpose  to  do  so,  beyond  the  immediate 
object  of  the  mortgage,  and  will  not  generally  take  the  words  of 
the  deed  as  primS,  facie  evidence  of  such  a  purpose,  though  it 
requires  no  express  declaration  of  intention  (A).  There  must  in 
fact  be  circumstances  to  repel  the  presumption  that  the  parties 
meant  only  to  make  a  security,  and  the  circumstances  must  be 
stronger,  when,  as  it  often  happens,  the  parties  stand  in  the 
relation  of  husband  and  wife,  and  the  wife  has  released  an 
interest  in  the  husband's  estate,  or  has  burthened  her  o^vn 
for  his  benefit, 

1211.  In  considei^ing  the  extent  of  the  rule  in  question,  it 
must  be  observed  that,  though  apparently  plain,  it  contains  in 
itself  the  elements  of  discord;  because  circumstances  or  expres- 
sions which  to  one  mind  afford  conclusive  evidence  of  a  change 
of  intention,  are  to  another  merely  the  result  of  a  want  of 
thought  in  the  parties  concerned,  or  of  skill  in  the  person 
instructed  to  carry  out  their  intentions. 

121S.  It  is  clear  that  where  there  is  but  one  mortgage  of  an 
estate  under  settlement  with  regular  limitations,  a  simple  reser- 
vation of  the  equity  of  redemption  not  according  to  the  former 
ownership,  as,  for  instance,  to  the  mortgagor  in  fee,  or  to  hlm^ 
his  wife  and  their  heirs,  will  not  overturn  the  original  limita- 
tions, but  the  equity  of  redemption  will  stiU  remain  subject  to 
them.  But  it  is  the  opinion  of  a  very  eminent  Avriter,  that  in 
the  converse  case,  viz.  that  of  an  original  ownership  in  fee,  and 
a  settlement  of  the  equity  of  redemption  by  limitations,  the  rule 
should  not  prevail :  and  it  is  evident,  that  whilst  in  the  one  case 
the  variation  may  easily  arise  from  the  oversight  or  ignorance 
of  the  draftsman ;  in  the  other,  the  nature  of  the  reservation 
almost  excludes  a  presumption  of  its  ha\'ing  been  made  vminten- 
tionally.     Hence  it  has,  with  reason,  been  contended,  that  in  a 

(g)  Stftnsfleld    v.  Hallam,   5  Jur.,  (A)  Jackson  v.  Innes,  1  Bligh,  104; 

K.  S.  1384;  29  L.  J.  (Cb.),  N.  S.  173.       Lord  Hastings  v.  Astlev,  30  BeaT.  260. 
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case  in  which  the  wife's  reversion  in  fee  was  mortgaged  by  her 
and  her  husband^  and  the  equity  of  redemption  reserved  to  such 
uses  as  they  should  appoint  by  deed,  executed  with  prescribed 
formalities,  and,  in  default  of  appointment,  to  the  wife  in  fee ; 
a  doubt  as  to  the  effect  of  this  limitation  was  misplaced  (z). 

The  presence,  where  the  mortgage  itself  affects  the  fee,  of  a 
distinct  declaration  and  limitation  of  the  ownership  of  the 
estate  after  satisfaction  of  the  debt,  has  been  held  (A)  suffitient 
to  show  that  something  beyond  a  mere  security  was  in  contem- 
plation. 

1313.  In  the  leading  case  (/),  by  which  the  doctrine  under 
consideration  was  recognized  and  explained,  it  was  considered 
to  be  important  evidence  of  an  intention  to  revoke  the  former 
uses,  that  the  mortgage  was  for  a  term  only,  and  that  the  decla- 
ration of  the  new  uses  extended  to  the  fee,  so  that  the  two  estates 
were  quite  distinct ;  the  term  being  at  an  end  upon  repayment 
of  the  debt,  whilst  the  uses  remained  to  be  affected  by  the  re-set- 
tlement. And  in  a  much  earlier  case  {m)  of  a  mortgage  for  a 
term  of  the  wife's  lands  (subject  to  which  the  inheritance  was 
settled  upon  her  for  life,  with  remainder  over  in  tail),  the  term 
was  held  to  result  for  the  benefit  of  the  remainderman,  although 
the  husband  had  taken  an  assignnient  of  it  in  trust  for  himself 
under  a  proviso  in  an  assignment  of  the  mortgage,  and  had 
bequeathed  it  by  his  will. 

The  interest  of  the  person  claiming  against  the  mortgage 
deed  has  been  also  considered ;  and  a  distinction  has  been  taken 
between  cases  where  the  wife  or  other  person  joins  in  a  mort- 
gage for  the  mere  purpose  of  giving  validity  to  it,  and  where 
the  security  is  effected  by  means  of  an  absolute  power  over  the 
estate,  the  exercise  of  which  leaves  no  equity  against  the  mort- 
gagor in  any  other  person;  as,  for  instance,  where  the  claim- 
ant (n)  against  the  new  limitation  of  the  equity  of  redemption 

(i)  Martin  v.  Mitchell,  2  Jac.  &  W.  plicated  partnership  arrangeffleits. 
413;  1  Sngd.  Pow.  852,  ei.  7.  (i)  Innfts  ».  Jicksony  16  Ves.  356i. 

(Ji)  Eowell  V.  Whalley,  1  Ch.  Eep.  Jackson  v.  Innes,  1  Bligh',  104. 
116.    And  see  Parker  v.  Sills,  Hills  v.         (m)  Huntingdon  v.  Hnutingdon,  3 

Parker,  5  Jnr.,  N.  S.  809;  7  id.  833,  Vern.  487;  1  Bro;  P.  C/ 1. 
Where  the  security  formed  part  of  eom-         (»)  Anson  v.  Lee,  4  Sim.  364. 
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derived  his  title  from  a  remainderman  whose  estate  was  always 
liable  to  be,  and  was  in  fact,  held  to  be  defeated  by  the  exercise 
of  the  power;  and  who  had  not  joined  in  the  mortgage,  and  had 
no  other  equity. 

The  decision  by  which  this  last  distinction  was  established 
has  been  severely  criticised  (o)  by  Lord  St.  Leonards.  It  has, 
however,  been  considered  by  a  learned  and  careful  judge  to  be 
good  law  (p),  and  it  may  be  doubted  if  the  arguments  against  it 
are  sufficient  to  overturn  its  validity.  In  the  case  in  question 
the  mortgagor  had  by  a  recovery  deed  limited  the  estate  (of 
which,  prior  to  the  recovery,  he  was  tenant  in  tail)  to  such  uses 
as  he  should  appoint,  by  deed  or  will,  and  in  default  of  appoint- 
ment to  the  uses  of  the  will  of  a  former  owner.  He  then  mort- 
gaged and  provided  for  a  reconveyance  to  the  subsisting  uses ; 
but  in  a  subsequent  transaction  the  mortgage  was  transferred 
by  a  deed,  admitted  to  be  inaccurately  framed,  and  the  recon- 
veyance was  then  directed  to  be  made  to  the  mortgagor,  his 
heirs  or  assigns,  or  to  such  person  or  persons  as  he  or  they 
shoidd  for  that  purpose  appoint.  It  was  held  that  the  owner- 
ship was  changed. 

The  objections  of  Lord  St.  Leonards  to  this  decision  are,  in 
effect,  that  the  deeds,  informally  drawn,  were  executed,  not 
because  the  mortgagor  had  changed  his  intention,  but  because 
the  mortgagee  required  his  money  (5');  and  that  the  proviso  was 
only  an  informal  declaration  of  his  intention  to  retain  a  power 
over  the  estate  subject  to  the  mortgage.  The  intention,  he  ob- 
serves, must  govern,  and  none  was  declared  to  defeat  the  former 
limitations ;  and  to  argue  that,  because  the  limitation  in  the 
deed  is  to  the  party  in  fee,  therefore  it  must  be  held  to  express 
the  intention,  i^  to  deny  the  rule.  The  last  observation  is  no 
doubt  abstractedly  correct;  but  the  correctness  of  its  application 
may  be  doubted,  because  the  decision  does  not  appear  to  have 
been  founded  upon  any  such  argument.  The  Vice-Chancellor 
{ Shadwell)  said,  "  I  must  suppose,  that  that  which  is  expressecf 

(0)  Treatise  on  Powers,  i.  346,  7th  {q)  It  was  recited  that  he  required 

e3_  his  money;  but  this  is  so  common  a 

Ip)  Whitbread  v.   Smith,    17  Jur.  recital  in  transfers  of  mortgages,  that 

725;  1  Dr.  631.    See,  however,  Walker  it  affords  no  clue  to  the  real  objects 

V.  Armstrong,  25  L.  J,  (Gh.)  N.  S.  406.  of  the  transaction. 
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in  the  deed,  was  what  was  intended  by  the  parties  to  it,  unless 
there  is  something  in  the  character  of  the  parties  that  necessarily 
rebuts  that  presumption"  These  expressions  are  certainly  open 
to  criticism,  because,  as  we  have  seen,  the  presumption  is,  not 
that  the  words  of  the  deed  express  the  intention,  but  that,  not- 
withstanding the  words  of  the  deed,  the  ownership  of  the  estate 
is  to  remain  the  same  :  but,  the  last  words  of  the  sentence,  and 
indeed  the  whole  judgment,  show  that  the  Vice-Chancellor  had 
no  intenticjn  whatever  of  denying  the  rule,  but  that  he  thought 
the  case  was  taken  out  of  it  by  circumstances.  And  with 
respect  to  the  other  objections,  it  is  not  a  necessary  consequence, 
that  the  mortgagor  had  no  intention  to  alter  the  ownership, 
because  the  alteration  was  made  in  a  deed  relating  to  the  mort- 
gage. It  is  clear  that  intention  may  be  inferred  from  the  whole 
transaction,  and  that  no  express  declaration  of  it  is  necessary  (r). 
It  seems  therefore  too  much  to  argue,  from  the  absence  of  ex- 
press declaration,  that  no  intention  existed.  There  was  in  this 
case  a  prior  mortgage  deed  from  which  the  language  of  the  later 
deed  varied ;  the  mortgagor  possessed  an  absolute  power  over 
the  estate,  the  exercise  of  which  gave  no  equity  against  him 
to  anybody,  and  he  might,  if  he  had  chosen  to  do  so,  have 
given  himself  the  fee  simple  absolutely  by  the  recovery  deed, 

1314.  The  case  o?  Anson  v.  Lee  is  also  indirectly  supported 
by  the  old  case  of  Fitzgerald  v.  Fauconbridge  (s),  on  the 
authority  of  which  another  distinction  has  been  established, 
where  the  security  is  not  by  way  of  mortgage,  but  takes  the 
form  of  a  trust  to  raise  money,  and  subject  thereto  for  the 
maker  of  the  security.  In  Fitzgerald  v.  Fauconbridge,  in 
which  such  a  deed,  executed  under  a  power  of  revocation,  was 
held  to  supersede  the  limitations  of  a  prior  settlement  made 
by  the  then  owner  of  the  estate,  the  distinction  from  the  case 
of  a  mortgage,  as  a  meye  security  for  money,  was  strongly 
insisted  on  both  by  Eeynolds,  C.  B.,  and  by  Lord  King,  and 
their  decision  in  favour  of  an  altered  ownership  was  followed  {t), 
where  the  lands  of  the  wife,  settled  upon  the  husband,  wife 

(r)  Jackson  v.  Innes,  snpra.  (t)  Heather  v.  O'Neill,  2  De  G.  86 

(i)  Fitzgib.  207.  J,  399;  4  Jnr.,  N.  S,  181,  957. 
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and  children,  subject  to  a  joint  power  of  appointment  in  the 
husband  and  wife,  were,  by  the  exercise  of  that  power,  ap- 
pointed to  the  use  of  such  trustees  as  the  husband  alone  should 
appoint,  and  subject  thereto  upon  trust  for  the  husband  and 
wife,  and  then  for  the  children  as  before.  The  husband  exe- 
cuted a  security  in  which  the  trustees  concurred,  and  appointed 
that  they  should  hold  the  land  upon  trust  for  sale  and  to  secure 
the  repayment  of  the  mortgage  money,  and  subject  thereto 
upon  trust  for  him  and  his  heirs.  The  concurrence  of  the 
trustees  was  much  relied  upon  in  support  of  the  view  that  the 
property  was  altered,  as  the  trustees  would  otherwise  have 
committed,  and  been  responsible  for,  a  breach  of  trust. 

It  is  however  to  be  noted,  that  in  Fitzgerald  v.  Faucori' 
bridge,  the  estate  was  origmaUy  the  fee  simple  estate  of  the 
husband,  but  in  Heather  v.  O'Neill  of  the  wife,  though  by  an 
intermediate  settlement  the  fuU  power  over  it  was  given  to  the 
husband.  It  was  only  on  the  deed  by  which  the  husband 
executed  this  power  that  the  decision  in  the  Court  of  Appeal 
was  founded ;  but,  considering  aU  the  circumstances,  it  seems 
open  to  some  doubt  whether  just  weight  was  attached  to  this 
former  ownership  of  the  wife;  according  to  the  remark  of 
Shadwell,  V.-C.  E.  (m),  that  where  the  husband  and  wife  are 
dealing  with  the  wife's  estate,  there  is  something  in  the 
character  of  the  parties  to  the  deed  which  rebuts  the  pre- 
sumption that  the  equity  of  redemption  was  intended  to  go 
to  the  husband's  heirs. 

1215.  Another  distinction  which  has  been  taken  is, — that 
where  there  have  been  several  mortgages,  and  by  one  or  more 
of  the  prior  ones,  the  equity  of  redemption  has  been  reserved 
according  to  the  former  ownership,  but  has  been  otherwise 
limited  by  subsequent  deeds,  the  later  dispositions  are  held 
to  show  a  deliberate  intention  to  alter  the  uses.  Accordingly, 
where  the  mortgages  contained  trusts  for  sale,  and  by  the  first 
deed  the  residue  of  the  purchase-moneys,  and  the  unsold  parts 
of  the  estates  (which  were  in  settlement),  were  directed  to  be 

00  4  Sim.  379. 
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held  upon  the  trusts  of  the  settlement,  and  the  proviso  for 
re-conveyance  was  to  a  similar  effect;  but  under  the  other 
mortgages,  the  surplus  moneys  were  to  be  paid,  and  the  re- 
conveyances to  be  made  to  the  mortgagor  absolutely;  this 
difference  of  language  was  expressly  mentioned  (x)  as  a  reason 
for  holding  that  the  ownership  was  changed.  And  where  (y) 
in  several  prior  mortgages  the  limitations  of  the  settlement 
(being  limitations  to  such .  uses  as  a  husband  and  wife  should 
appoint,  and  in  default  to  them  successively  for  life,  with  re- 
mainder to  the  eldest  son  in  fee)  were  distinctly  referred  to  or 
repeated,  and  by  a  subsequent  security  the  re-conveyance  was 
directed  to  be  made  to  the  use  of  the  husband  and  wife,  their 
heirs  and  assigns,  or  as  they  should  direct,  and  the  residue  of 
the  purchase-money  was  similarly  disposed  of,  the  limitations 
were  at  first  held  to  be  changed  by  the  latter  deed,  there  being, 
in  addition  to  the  variation  of  language,  these  circumstances 
in  favour  of  the  decision, — viz.  that,  by  a  contemporary  deed, 
outstanding  terms  were  assigned  to  attend  the  inheritance 
according  to  the  uses  and  estates  limited  by  the  last  deed 
of  mortgage,  which  deed  had  also  the  effect  of  giving  to  the 
wife  a  greater  interest  in  the  estate  than  she  would  have  had 
under  the  settlement.  This  decision  was  reversed  by  the  full 
Court  of  Appeal  (z).  Yet  in  the  absence  of  a  judicial  declara- 
tion made  upon  the  reversal,  that  the  case  as  reversed  was 
perfectly  consistent  with  that  of  Barnett  v.  Wilson,  it  might 
have  been  difficult  to  discover  any  solid  reason  why  the  limi- 
tations should  have  been  changed  in  that  case,  and  not  in 
Whitbread  v.  Smith. 

1316.  Where  the  estate  mortgaged  was  the  husband's  (a), 
and  the  wife  joined  to  bar  dower,  and  the  equity  of  redemption 
was  limited  both  in  the  first  and  in  subsequent  securities  to  the 
husband  and  wife  and  their  heirs,  and  the  mortgage  contained 
a  declaration  that,  after  payment  of  the  debt,  the  fine  levied 

(x)  Barnett  v.  Wilson,  2  Y.  &  C.  C.  («)  18  Jur.  475;  3  De  G.,  M  &  G 

C.  407.  727. 

(2^)  Whitbread  v.  Smith,  17  Jur.  (o)  Jackson  v.  Parker,  Ambler,  687, 
726;  1  Dr.  531. 
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should  enure  to  tike  husband  and  his  heirs,  the  proviso  for 
redemption  was  held  not  to  operate  against  the  husband's 
ownership,  beyond  the  wife's  right  to  redeem  in  respect  of  her 
dower, 

1  SI  7.  As  against  a  wife  joining  in  the  deed  to  enable  the 
husband  to  mortgage  his  estate  charged  for  her  benefit  (5), 
or  joining  in  mortgaging  her  chattel  leaseholds  or  other  pro- 
perty (c),  the  re-assignment  being  directed  to  be  made  to  the 
husband  or  to  him  and  the  wife  jointly,  no  change  will,  without 
further  expression  of  intention,  be  held  to  have  been  made. 
And  where  the  proviso  for  redemption  is  ambiguous,  and  there 
is  no  evidence  of  any  special  contract  vyith  the  wife,  it  is  not 
suflScient  that  her  concurrence  is  expressed  to  be  made  for  the 
purpose  of  absolutely  releasing  and  for  ever  extinguishing  her 
interest  (rf).  But  where  the  wife's  estate  was  mortgaged  under 
circumstances  which  showed  a  plain  intention  to  create  further 
charges,  (the  surrender  being  to  uses  in  favour  of  the  husband, 
and  subject  to  such  powers  of  sale,  and  charged  with  such  sums 
as  the  mortgagee,  at  the  request  of  the  husband,  should  appoint, 
and  in  default  to  the  use  of  the  mortgagee,  subject  to  redemption 
by  the  husband) ;  it  was  held,  that  the  change  of  the  limitations 
was  clearly  effectual  against  the  wife,  with  respect  to  further 
advances  made  under  the  deed;  independently,  it  seems,  of  evi- 
dence, that  the  wife  was  an  active  party  in  the  raising  of  the 
further  advances  (e). 

1318.  In  a  case  between  father  and  son(/),  where  the 
former  being  tenant  for  hfe,  with  remainder  as  he  and  his  son 
should  appoint,  with  remainder  to  the  son  in  fee,  joined  with 
the  son  in  a  mortgage  in  fee,  with  proviso  for  reconveyance 
to  the  father  and  son,  their  heirs  or  assigns,  or  as  they  should 
direct,  and  a  declaration  that  the  father  should  keep  down 
the  interest  during  his  life;  the  latter  clause  was  held  to 

(J)  Wood  V.  Wood,  7  Beav.  183.  («)  Eddleston  v.  Collins,  3  De  G., 

(o)  Clark   v.   Bnrgh,  2  Coll.  221;  M.  &  G.  1,  15;  17  Jur.  331. 

Pigott  V.  Pigott,  L.  K.,  4  Eq.  549.  (/)  Hipkin  v.  WUson,  3  De  G.  St  S. 

{d)  Betton'sTrnstEstates,Ee,L.E.,  738;  14  Jnr.  1126. 

12  Eq.  553. 
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mark  an  intention  that  the  original  ownership  should  not  be 
changed. 

1219.  Upon  the  principles  laid  down  in  the  cases  of  Eus- 
combe  v.  Hare  and  Jackson  v.  Innes,  it  has  also  been  held  (^), 
that  where  a  testator,  seised  of  an  equity  of  redemption  to  uses 
to  bar  dower,  devised  the  estate  prior  to  the  1  Vict.  c.  26,  and 
afterwards  took  a  reconveyance  to  similar  uses,  the  reconveyance 
did  not  operate  as  a  revocation  of  the  devise. 

1S20.  A  mortgage  by  husband  and  wife,  of  an  estate  of 
which  they  are  seised  in  fee  by  entireties,  with  a  proviso 
for  redemption  and  reconveyance  to  them  and  their  heirs, 
or  appointees,  enables  the  wife  to  concur  with  the  husband 
in  making,  on  reconveyance,  a  settlement  without  fine,  alter- 
ing the  former  uses,  and  which  will  be  effectual  against  a 
subsequent  conveyance  by  the  husband  for  value  after  her 
death  (/«). 

1221.  In  the  case  of  a  pledge  to  a  pawnbroker,  the  holder 
for  the  time  being  of  the  pawn  ticket  is  presumed  to  be  the 
person  entitled  to  redeem ;  and,  subject  to  the  statutory  pro- 
visions, the  pawnbroker,  on  payment  of  the  loan  and  profit,  is 
to  deliver  the  pledge  to  the  person  producing  the  ticket,  and  is 
indemnified  for  so  doing,  and  is  not  bound  to  deliver  it  back 
unless  the  ticket  be  delivered  to  him  {i).  A  person  who  at- 
tempts to  redeem,  not  being  entitled  or  having  any  colour  of 
title  by  law  to  redeem,  is  guilty  of  an  offence  against  the 
actO'). 

Of  the  Wife's  and  Surety's  Rights  to  redeem. 

1222.  The  equity  of  redemption  of  the  wife's  real  estate 
remains  with  her  in  ordinary  cases  as  part  of  the  inheritance. 
"With  respect  to  her  chattel  leaseholds,  if  the  husband  and  wife 

(y)  Plowdeu  V.  Hyde,  2  Sim.,  N.  S.  186;  i  Jnr.,  N.  S.  1160,  963. 

171;  16  Jur.  612,  823;  2  De  G.,  M.  &  (i)  Pawnbrokers  Act,  1872,  ss.  25, 

G.  684.  26;  and  sees.  29. 

(A)  Atkinson  v.  Smith,  3  De  G.  &  J.  {j)  Sect.  34  (3). 
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join  in  the  mortgage,  or  if  he  mortgage  the  term,  and  the  re- 
demption be  reserved  to  the  husband  and  wife,  the  equity  will 
belong  to  them  both  (A).  And  if  the  husband  become  insolvent, 
the  right  of  redemption  will  be  given  to  the  assignees  and  the 
wife  (/).  If  they  both  mortgage,  and  the  husband  survive,  the 
redemption  will  belong  to  him ;  for  he  had  full  power  to  alien 
by  the  marriage,  and  upon  surviving  he  shall  enjoy  against  the 
representatives  of  his  wife  (m).  But  if  the  vrife  survive,  the 
right  of  redemption  will  remain  with  her  (w) :  the  mortgage 
being  no  alienation,  except  to  the  extent  of  the  money  borrowed. 
The  wife  wiU  not,  however,  become  thus  entitled  to  redeem  (o), 
against  her  husband's  creditors,  leaseholds  settled  by  thp  hus- 
band after  the  marriage,  and  subsequently  mortgaged  by  him 
and  made  redeemable  by  the  husband  and  wife  or  either  of 
them,  their  or  either  of  their  executors  or  administrators,  with 
a  proviso  for  quiet  enjoyment  by  the  husband ;  this  being  a 
voluntary  settlement  and  it  being  always  in  the  husband's  power 
to  alien. 

If  the  husband  join  in  transferring  his  wife's  mortgage  of 
leasehold^  and  afterwards  reduce  the  debt  by  payments  in  his 
lifetime,  and  leave  the  wife  surviving,  she  may  redeem,  but 
upon  the  condition  (p)  that  his  estate  shall  be  in  the  place  of 
the  mortgagee  as  to  the  sums  paid  by  the  husband ;  even 
though  in  the  transfer  the  husband  covenanted  to  pay  the 
debt. 

If  the  wife's  equity  of  redemption  of  leasehold  be  settled 
in  trust  for  herself  before  marriage  with  the  husband's  privity, 
and  the  lease  come  to  his  hands  as  assignee  of  the  wife's 
mortgagee,  and  he  surrender  and  take  a  new  lease,  the  wife 
or  her  trustees  may  still  redeem  it  (q) ;  because  he  took  the 
old  lease,  subject  to  the  same  equities  under  which  it  was  held 
by  the  mortgagee ;   but  it  would  have  been  otherwise  if  the 


(i)  Preston  on  Abstracts,  1,  3i5.  (o)  Watts  v.  Thomas,  2  P.  W.  364. 

(l)  HUl  V.  Edmonds,  5  De  G.  &  S.  Ip)  Pitt «.  Pitt,  Turn.  &  E.  180. 

603;  16  Jur.  1133.  (?)  Draper's  case,  2  Preem.  29,  30; 

(«)  Yong  1!.  Radford,  Hobart,  3.  2  Eq.  Ca.  Abr.  130.     , 
(»)  Powell,  Mort.  714. 
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settlement  had  been  made  secretly  -mthout  the  busband'a 
privity. 

1233.  A  surety  is  entitled  to  redeem  the  estate  (?■)  charged, 
by  virtue  of  his  right  to  avaU  himself  of  all  the  creditors'  secu- 
rities («).  (1343) ;  but  not  where  the  suretyship  is  for  another 
debt,  or  for  a  distinct  part  of  the  same  debt,  for  which  the  first 
security  is  given.  Therefore,  if  a  surety  by  bond  for  part  of  a 
debt,  the  other  part  whereof  is  secured  in  another  transaction  by 
a  mortgage,  be  compelled  to  pay  on  his  bond,  he  is  not  entitled 
against  a  subsequent  mortgagee  of  the  same  estate  to  the  benefit 
.of  redemption  of  the  mortgage,  in  satisfaction  of  what  he  has 
paid  on  the  bond  (t). 

1224.  A  married  woman,  whose  estate  has  been  mortgaged 
.for  the  benefit  of  the  husband,  stands  in  the  position  of  a 
■surety  (m),  and  she  may  therefore  redeem  (1116). 

,  The  wife  ought  to  sue  by  her  next  friend  for  the  redemption 
of  a  mortgage  of  her  estate  made  by  her  and  her  husband ;  but 
even  when  he  has  become  bankrupt  he  retains  sufficient  interest 
to  sue  as  a  co-plaintiff  (x). 

The  Right  of  Joint  Tenants,  Sfc. 

1225.  If  the  equity  of  redemption  be  the  property  of  several 
persons  as  joint  tenants  (y)  or  tenants  in  coramon  (r),  one  of 
them  may  redeem ;  each  as  against  an  incumbrancer,  and  sub- 
■ject  to  account  with  his  co-tenant,  being  entitled  to  possession 
and  receipt  of  the  whole  of  the  rents. 

But  it  seems  that  one  cannot  redeem  his  own  moiety  only ; 
for  this  would  be  directly  contrary  to  the  principle  that  a  mort- 

(r)  Wade  v.  Coope,    2  Sim.  ISS;  CarmiohaBl,  Kay,  613. 

Green  v.  Wynn,  L.  E.,  4  Ch.  204.  (a;)  Smith  v.  Etches,  1  H.  &  M.  558) 

(s)  See  Crisp,  Exp.,  1  Atk.  6Q8;  9  Jur.,  N.  S.  1228,  and  see  10  id.  124. 

Wright  1).  Moriey,  11  Ves.  12;  Mayhew  Q/)  Wangh  v.  Land,  G.  Coop.  130. 

V.  Crickett,  2  Sw.  185;  Copis  v.  Mid-  •     (z)  Wynne    v.   Styan,  2  Ph.  306. 

■dleton,  T.  &  E.  224.  As  to  the  rights  of  the  mortgagee  of 

(«)  Wade  V.  Coope,  supra.  a  tenant  in  common  against  his  co- 

(?t)  Eari  of  Kinnonl  v.  Money,  3  Sw.  tenants,  see  Bentley  v.  Bates,  4  Y.  & 

202,  n ;  and  decree,  220,  n.;  Hudson  v.  C.  182, 
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gage  is  to  be  redeemed  entirely  or  not  at  all  (1033, 1429).  A 
case  is  on  record  (a),  in  which  one  joint  tenant  is  said  to  have 
been  allowed  to  redeem  his  moiety  alone ;  but  this  is  supposed 
by  Mr.  Coventry  (h),  to  have  been  decreed  by  consent. 

But  in  the  case  of  the  legal  right  of  redemption  of  a  pawn  of 
chattels,  the  pawnee  is  not  liable  for  refusing  to  re-deliver  the 
pledge  upon  tender  by  one  of  several  joint  tenants  or  tenants  in 
common  (c)  (80,  750). 

Tenants  in  common  of  an  equity  of  redemption  cannot  in  a 
suit  for  redemption  insist  upon  a  partition  against  the  consent 
of  the  mortgagee ;  partition  being  a  kind  of  relief  not  incident 
to  redemption  or  foreclosure  suits  («?). 

1226.  If  a  trust  estate  be  properly  mortgaged  for  the  pur- 
poses of  the  trust,  the  equity  of  redemption  alone  remains  af- 
fected by  the  trust ;  the  mortgagee,  though  he  be  one  of  the 
trustees,  has  the  ordinary  mortgagee's  rights  (modified  if  he  be 
himself  the  trustee  by  the  rule  of  equity  which  forbids  him  to 
take  advantage  of  his  strict  rights  to  the  detriment  of  the  trust 
estate  (e)  (849)  ) ;  and  the  only  relief  which  belongs  to  the 
trustees  is  redemption  upon  the  usual  terms  (/). 

The  Rights  of  Tenants  in  Tail  and  for  Life,  and  Remainder-' 
men,  and  of  Tenants  by  Jointure,  Dower  and  Curtesy. 

1227.  The  tenant  in  tail  of  the  equity  of  redemption  may 
also  redeem  {g),  and  so  may  the  tenant  for  life  {h),  though 
his  estate  be  only  equitable  {i),  and  whether  the  security  be 
in  the  ordinary  form  or  by  way  of  trust  for  sale  on  de- 
fault (A).  If  the  tenant  for  life  concur  with  the  tenant  in 
tail  in  mortgaging  for  his  benefit,  upon  an  agreement  for  a 

(a)  Waugh  V.  Land,  supra.  Sim.,  N.  S.  338. 

(J)  Pow.  Mort.  342  a,  note.  (y)  Playford  «.  Playford,  4  Hare, 

(c)  Harper  v.  Godsell,  L.  B.,  5  Q.  B.  646. 

422.  (fi)  Aynsley  i).  Eeed,  1  Dick.  249; 

{d)  Watkins  v.  Williams,  3  Mac.  &  Evans  v.  Jones,  Kay,  29;  Earl  of  Kin- 

G.  622;  16  Jnr.  181.  noul  i>.  Money,  3  Sw.  202,  u. 

(e)  Tenilant  v.  Tl-enchard;  L.  E.,  (i)  Haymer  v.  Haymer,  2  Vent.  343. 

4  Ch.  637.  (*)  Wicks  «.  Scrivens,  1  J.  &  H. 

(/)  Attorney-General  v.  Hardy,  1  215. 
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re-settlement  which  becomes  inopei:ative,  the  parties'  will  be 
remitted  to  their  former  rights.  In  such  a  case  (I)  redemption 
was  decreed  in  favour  of"  the  tenant  in  tail  against  the  devisees 
of  the  tenant  for  life,  who  had  paid  off  the  mortgage,  and 
claimed  specific  performance  of  the  agreement. 

1S28.  The  remainderman  or  reversioner  has  also  as  against 
the  mortgagee  a  good  right  to  redeem,  and  so  long  as  it  was 
the  practice  of  the  cburt  to  compel  the  tenant  for  life  to  pay 
one-third  of  the  debt,  redemption  might  be  had  against  him 
also ;  but  under  the  present  rule,  by  which  the  tenant  for  life 
keeps  down  the  interest  only,  the  remainderman  or  reversioner 
is  not  allowed  to  redeem  the  tenant  for  Ufe  against  his  wOl; 
for  if  the  latter  were  himself  desirous  of  redeeming,  the  result 
might  be  that  he  would  have  to  pay  a  greater  rate  of  interest 
to  the  reversioner  on  the  mortgage,  than  he  could  procure  for 
the  money  with  which  he  might  have  redeemed  (?w).  The 
tenant  for  life,  therefore,  has  both  in  suits  by  the  mortgagee 
for  foreclosure,  and  by  the  reversioner  or  remainderman  for 
redemption,  the  first  option  to  redeem.  And  the  remainder- . 
man  cannot  redeem  (w)  without  the  consent  of  the  tenant  for 
life,  if  the  latter  have  procured  ah  assignment  of  the  mortgage, 
or  if  the  mortgagee  have  purchased  the  interest  of  the  tenant 
for  life.  It  was  said,  with  reference  to  the  remainderman's 
right  to  redeem  against  the  tenant  for  life,  that  the  trustees  to 
preserve  contingent  remainders  might  do  so  (o)  for  the  benefit 
of  those  whose  estates  they  were  appointed  to  support. 

1239.  The  tenant  for  life,  also,  who  redeems,  cannot  compel 
the  remainderman  to  redeem  him,  though  he  or  his  assignee 
may  bring  the  remainderman  before  the  court,  to  be  present 
at  the  taking  of  the  accounts,  and  for  the  establishment  of  his 
own  security  against  the  estate,  paying  his  costs  and  adding 
tli^m  to  the  security ;  which  may  be  enforced  after  his  death 
by  his  representatives. 

(OHayford  v.  Playford,  supra.  .   (o)  Pow.  Moi-t.  975,  n.  (^J  by  Mr. 

(m)  Earald  v.  Enssell,  Yonnge,  9.         Coventry. 
(n)  Id.  J  Eaffiety  t!.  King,  1  Keen,  60L 
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But  if  the  mortgagee  of  the  life  estate  sue  for  redemption  of 
prior  securities,  and  the  tenant  for  life  die  before  the  hearing, 
the  suit  must  be  dismissed  with  costs  ;  unless  perhaps  the  prior 
mortgagees  in  possession  have  received  part  of  their  principal 
out  of  the  life  estate.  But  a  case  for  relief  on  that  ground 
must  be  made  out  and  prayed  by  the  pleadings  {p). 

1230.  Where  a  wife,  being  tenant  for  life  of  her  husband's 
estate,  and  also  his  executrix,  and  taking  a  benefit  under  his 
wiQ,  suflFered  that  benefit  to  be  applied  in  discharge  of  a  mort- 
gage on  the  estate,  and  the  mortgage  term  was  assigned  to 
attend  the  inheritance,  she  was  held  (5')  to  have  no  lien  upon 
the  estate;  the  transaction  amounting  prima  facie  (and  no 
fi:aud  or  mistake  was  proved  or  alleged)  to  a  gift  to  the 
remainderman. 

The  omission,  in  taking  the  accounts  in  a  foreclosure  suit, 
to  make  the  tenant  for  life  keep  down  the  interest  on  the 
mortgage  (1558),  and  the  payment  to  him  of  the  surplus 
purchase-money,  is  fi-audulent  as  against  the  remainderman, 
but  gives  him  no  right  of  redemption  against  the  purchaser, 
whose  title  is  not  vitiated,  and  who  is  not  responsible  for  the 
order  of  the  court  (r). 

1231.  A  jointress  has  a  redeemable  interest  in  the  whole 
estate,  of  a  part  whereof  her  jointure  consists  (s).  And  if  she 
grant  a  term  out  of  her  life  interest,  though  it  be  for  ninety- 
nine  years,  if  she  so  long  live,  her  reversion  will  yet  attract 
the  equity  of  redemption  (<)• 

1232.  A  dowress  also  may  redeem  a  mortgage  for  a  term 
of  years  («).  And  women  married  subsequently  to  the  31st 
December,  1833,  being  entitled  (w)  to  dower  out  of  equitable, 

{p)  Riley  ■».  Croydon,  2  t)r.  &  S.  («)  Howard  v.  Harris,  X  Vem.  33; 

293s  10  Jnr.,  N.  S.  1251.  and  Browne  v.  Edwards  (R.  L.  1681, 

(j)  Toplis  «;.  Von  der  Heyde,  4  Y.  fol.  260,  cited  there). 

&  C.  173.  (*)  Brend  v.  Brend,  1  Vem.  213. 

(r)  Blake  *.  Foster,  2  Ba.  &  Be.  {u)  Palmes  v.  Danby,  Eq.  Ca.  Abr. 

387,565.  219,expl.2P.W.718. 

(d)  3  &  4  WiU.  4,  c.  106. 
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and  partly  equitable  and  partly  legal  estates,  it  foUows  that 
where  the  right  to  dower  exists  they  may  also  redeem  mort- 
gages in  fee.  But  as  to  those  married  before  that  day,  they 
cannot  generally  redeem  {w)  mortgages  in  fee,  made  before 
their  marriage;  because  they,  are  not  dowable  out  of  the 
equity  of  redemption  of  such  mortgages ;  nor  can  they  redeem 
mortgages  made  subsequent  to  their  marriage  where  they 
hare  barred  their  dower  (x).  It  seems,  however,  that  if  a 
woman  join  in  barring  her  dower  to  enable  her  husband  to 
mortgage,  in  consideration  whereof  he  agrees  that  she  shall 
hare  the  redemption,  this  agreement  will  be  upheld  so  far  as 
to  give  her  the  dower  which  she  barred ;  but  not  to  give  her 
the  whole  equity  against  subsequent  mortgagees  of  the  bus- 
band  (y).  Nor  wiU  the  fact  of  her  joining  to  extinguish  her 
dower  (the  equity  of  redemption  being  limited  to  her  and  her 
husband  jointly)  afford  a  presumption  of  an  agreement,  that 
in  case  of  surviving  her  husband,  she  shall  have  the  whole 
equity  of  redemption  (z). 

If  the  dowress  paid  more  upon  redemption  than  her  propor- 
tion of  the  principal  money,  she  had  a  right  as  to  the  residue 
to  hold  the  lands  over  until  she  was  reimbursed  (a).  At 
present  both  dowress  and  jointress  would  be  in  the  position  of 
an  ordinary  tenant  for  life  who  keeps  down  the  interest,  and 
if  he  Will  redeem  is  presumed  to  be  a  creditor  for  the  amount. 
Unless  he  show  an  intention  to  merge  the  debt  (1308). 

1333.  The  husband  surviving  the  wife  and  having  had 
inheritable  issue  (where  that  is  required)  is  tenant  by  the 
curtesy  of  the  equity  of  redemption  of  her  estate,  mortgaged 
in  fee  before  her  marriage,  and  may  redeem;  for  though  the 
wife  has  not  that  actual  seisin  of  the  freehold  during  the 
coverture  which  the  law  requires  (5)  to  constitute  a  tenancy 
by  the  curtesy  (her  possession  being  in  fact  but  that  of  the 
mortgagee),  yet  her  right  to  the  equity  of  redemption  being 

(70)  Dixon  V.  SaviUe,  1  Bro.  C.  C.  («)  Jackson  v.  Parker,  Ambl.  687. 

326;  Chaplin  «.  Chaplin,  3  P.  W.  229j  (o)  Palmes  ■».  Danby,  1  Eq.  Ca.  Ahr, 

Williams  v.  Lambe,  3  Bro.  C.  C.  264.  219 ;  Pre.  Ch.  137. 

(m)  Powell,  Mort.  286,  note  («).  (5)  Co.  Litt.  80  a. 

(y)  Dolin  V.  Coltman,  1  Vera.  284, 
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clothed  with  possession  and  with  receipt  of  the  profits,  there 
is  an  actual  seisin  of  an  equitable  estate,  equivalent  in  the 
view  of  a  Court  of  Equity  to  such  legal  seisin  and  sufficient  to 
support  the  husband's  right  (c). 

And  there  may  be  curtesy  of  the  wife's  trust  estate  of  in- 
heritance, although  the  rents  and  profits  be  given  for  her 
separate  use  (d).  But  if  there  be  a  direction  that  the  trustees 
shall  convey  to  the  use  of  the  wife  for  her  life,  and  after  her 
decease  in  trust  for  the  heirs  of  her  body,  there  will  be  no 
curtesy,  because  the  trust  is  executory  only,  and  the  wife 
entitled  to  no  more  than  a  life  estate  (e). 

The  husband  is  equally  entitled  (/)  to  curtesy  of  the  trust 
estate,  though  the  wife  died  without  having  been  in  posses- 
sion or  receipt  from  the  trustees  of  the  rents  and  profits.  If 
she  were  entitled ;  their  possession  not  being,  as  against  her, 
adverse. 

The  Rights  of  Guardians  and  Committees. 
1234.  The  guardian  of  an  infant  heir  may  redeem  a  mort- 
gage out  of  the  rents  of  the  descended  estate ;  but  not,  it  is 
said,  any  real  Incumbrance,  which  is  not  a  direct  charge  upon 
the  estate  {g).  It  Is  apprehended,  that,'  under  their  present 
constitution,  a  judgment  debt  on  the  completion  of  the  charge 
(156)  falls  within  the  rule  which  enables  guardians  to  re- 
deem (A). 

1836.  Committees  of  a  lunatic  may  also  redeem  out  of  the 
rents  and  profits  (i),  and,  if  threatened  with  foreclosure,  it  is 
said  they  may  do  so,  without  leave  of  the  court,  out  of  the 
personal  estate  of  the  lunatic  (Jt) ;  though  the  prudent  and 
proper  course  is  to  obtain  an  order  for  the  purpose. 

Both  guardians  and  committees  are  by  statute  authorized 

(c)  Banb.  347j  2  Eq.  Ca.  Abr.  594;  (^)  Palmes  v.  Danby,  Pre.  Ch.  137. 

Casbnme  i).  Inglis,  2  Jac.  &  W.  194j  {K)  EoUeston  v.  Morton,  1  Dm.  & 

S.  a,  1  Atk.  603.  War.  197;  Boyle,  Exp.,  17  Jur.  979, 

(rf)  Roberts  v.  Dixwell,  1  Atk.  607;  081;  3  De  G.,  M.  &  G.  515. 

Morgan  v.  Morgan,  5  Mad.  408.  (i)  Grimstone,  Exp.,  Ambl.  706. 

(e)  Eoberta  «.  Dixwell,  supra.  (fi)  PoWell,  Mort.  285  a,  note  (»•)• 

(/)  Stone  V.  Godfrey,  18  Jnr.  162. 
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to  redeem  land  tax  (I) ;  but  it  was  said  by  Lord  Eldoiijthat 
committees  should  not  do  so  without  the  express  authority  of 
the  court  (m). 

The  Rights  in  cases  of  Forfeiture  and  Escheat. 

1S36.  The  crown  may  redeem  such  estates  as  vest  in  it  by 
forfeiture  (n).  But  if  a  mortgaged  estate  be  seized,  by  the 
crown  upon  the  mortgagor's  outlawry  for  high  treason  and  be 
granted  to  another,  and  afterwards  the  outlawry  be  reversed, 
upon  the  reversal  the  lessee  is  restored  (o)  to  all  that  was  not 
answered  to  the  crown,  i.  e.  to  aU  but  the  mesne  profits.  His 
right  of  redemption,  therefore,  returns  to  him  {p). 

The  rule,  that  there  is  no  escheat  of  a  trust  estate  (g),  applies 
to  the  equity  of  redemption  of  a  mortgage  in  fee;  for  the  mort- 
gagee is  the  legal  tenant,  whose  service  is  all  that  the  crown, 
or  other  lord  of  the  fee,  can  of  right  require  (/•).  The  equity 
of  redemption  in  such  a  case  becomes  extinguished  in  the 
estate  of  the  mortgagee,  who  does  not,  however,  take  it  abso- 
lutely, but  as  assets  for  payment  of  the  debts  of  the  mortgagor, 
whose  legal  personal  representative,  therefore,  has  a  right  to 
redeem  (s) ;  which  right  has  been  held  to  remain  intact  after 
more  than  twenty-one  years,  in  respect  of  the  possibility  that 
a  debt  on  covenant  may  stLU  arise,  or  may  be  then  imbarred 
by  lapse  of  time.  But  although  in  this  particular  there  be 
no  difference  between  an  ordinary  trust  estate  and  an  equity 
of  redemption,  yet  a  difference  has  been  made  (but  has  not 
altogether  passed  without  question)  where  the  mortgage  is  for 
a  term  only ;  in  which  case,  if  the  mortgagor  die  without  an 
heir,  the  reversion  in  fee  escheats  to  the  crown  or  other  lord. 
Now  here  it  is  held  (f),  that  as  the  lord,  taking  the  fee  by 

{  0  S3  Geo.  3,  c.  123,  s.  2.  1  W.  Bl.  123. 

(m)  Phiffips,  Exp.,  19  Ves.  124.  (r)  Beale  v.  Symonds,  16  Beav.  40fi. 
(»)  Attorney-General  v.  Crofts,  i  (/)  Id.    lord  Eldon  seems  to  have 
Bro.  P.  C.  136.  thought  that  the  mortgagee  might  re- 
Co)  Eockley  i*.  Wilkinson,   Sir  T.  fuse  to  be  redeemed  j   but  does  not 
Jones,  100;  Eyre  v.  'Woodsjiie,  Cro.  speak  with  reference  to  debts.  (Gordoh 
Eliz.  278.  v.  Gordon,  3  Sw.  470.) 
(jp)  Peyton  *.  Aylifle,  2  Vern.  312.  0)  Viscount   Downe  «.  MoitIs,  S 
ig)  BUrgesS  v,  Wheate,  1  Eden,  177;  tlarBj  394 ;  13  L.  i.,  Ch.  337i 
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escheat  in  an  ordinary  case,  also  becomes  entitled,  in  equity,  to 
the  benefit  of  a  term  of  years  attendant  on  the  inheritance  (m), 
so  he  shall  have  the  equity  of  redemption  of  a  term  of  years, 
which  is  also  an  estate  or  interest  in  the  land  itself  (1166), 
and  as  such  is  drawn  along  with  the  freehold,  giving  the  lord 
a  right  to  complete  his  title  and  to  make  the  term  attendant 
on  the  inheritance,  by  redeeming  the  mortgage.  And  if  the  {x) 
mortgagor  have  died  since  the  coming  into  operation  of  the 
statute  3  8s  4  Will.  4,  c.  104  (by  virtue  of  which  the  lord 
holds  ( y)  the  escheated  land  as  assets  for  payment  of  the  last 
tenant's  debts),  he  gets  a  right  to  redeem  by  means  of  the 
statute  also ;  for  he  may  discharge  the  estate  by  paying  the 
debt,  and  will  then  be  entitled  to  an  assignment  of  the  term 
by  which  it  was  secured. 

It  seems  to  have  been  assumed,  in  another  case  (z),  that  the 
equity  of  redemption  of  a  term  might  pass  with  the  inheritance 
to  the  crown ;  but  it  being  admitted  that  the  estate  was  of  less 
value  than  the  debt,  it  was  argued  that  the  mortgagor  was 
a  bare  trustee  for  the  mortgagee,  and  that  the  equity  would, 
therefore,  not  escheat,  but  might  be  conveyed,  as  if  the  trustee 
(the  mortgagor)  had  left  an  heir,  by  a  person  appointed  by  the 
court  under  4  &  5  WiU.  4,  c.  23,  s.  2 ;  but  this  view  was  not 
adopted,  and  the  suit  being  an  administration  suit  in  which 
the  estate  might  be  sold  as  against  the  crown,  it  was  directed, 
by  consent  of  the  mortgagee,  that  he  should  take  the  estate  in 
satisfaction  of  the  debt,  with  liberty  to  apply  to  the  crown  for 
a  grant  of  the  fee  simple  (850). 

1237>  The  reservation  of  the  equity  of  redemption  to  the 
mortgagor,  his  heirs,  executors,  administrators  and  assigns, 
does  not  prevent  the  lord  from  taking  by  escheat  (a) ;  for  he 
becomes  entitled  to  an  attendant  term  under  the  like  form  ot 
limitation  5  and  takes  by  escheat,  as  an  assign  in  law,  that 
tvhich  belongs  to.  the  inheritance  5  as  in  the  case  of  (S)  a  rent 

(m)  Thrnxton  v.  Attorney-General,  («)  Rogers  v.  Maule,  1  Y.  &  C.  C.  C. 

1  Vem.  340.  4(  and  decree  there. 

■    (ib)  Viscount  Downev.Monis,  supra.  (o)  Viscount  Downed.  Morris,  supra. 

(2/)  Evans  t>.  Brown,  6  Beav.  114;  (J)  Co.  Litt.  215  a. 
Hughes  «.  Wells,  16  Jur.  927. 
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reserved  to  the  lessor  and  his  heirs,  for  which  the  lord  taking 
by  escheat  may  distrain. 

Prior  to  a  modern  statute,  the  rule  concerning  the  rights 
of  the  lord  taking  the  mortgaged  estate  by  escheat  of  the 
mortgagee,  was  (c),  that  in  the  case  of  fee  simple  lands  the 
lord  took  subject  to  the  equities  of  the  tenant,  because  the 
latter  had  fiiU  power  to  create  them  without  the  lord's  consent; 
but  as  to  copyholds  and  customary  freeholds,  the  title  to  which 
is  perfected  by  admission,  the  lord  was  not  bound  unless  by 
admission  he  assented  to  the  acts  of  the  tenant,  and  then  so 
far  only  as  he  had  express  or  constructive  notice  of  such  acts. 
The  lord,  therefore,  would  take  absolutely  and  irredeemably  (rf) 
an  estate  to  which  the  tenant,  on  whose  death  the  escheat 
happened,  was  admitted  absolutely,  and  without  notice  on  the 
court  roU,  or  to  the  steward  or  deputy  steward,  of  any  con- 
dition: but  if  the  surrender  were  only  made  subject  to  the 
trusts  of  a  deed  referred  to  therein  (e),  the  lord  would  be 
bound  by  this  or  any  other  constructive  notice,  and  the  right 
of  redemption  would  remain  open  against  him.  As  against  the 
crown,  it  was  said  by  Lord  Hale  (/),  that  only  an  amoveas 
manum  lay,  and  no  right  to  redeem. 

No  land,  stock,  or  chose  in  action  {g),  vested  in  any  person 
on  any  trust,  or  by  way  of  mortgage,  or  any  profits  thereof 
(save  as  to  the  beneficial  interest  therein  of  any  such  trustee 
or  mortgagee  {h)  ),  will  escheat  or  be  forfeited  to  the  crown  or 
any' corporation  or  person,  by  reason  of  any  attainder  or  con- 
viction of  such  trustee  or  mortgagee ;  but  wiU  remain  in  the 
trustee  or  mortgagee,  or  survive  or  descend,  as  if  there  had 
been  no  attainder  or  conviction. 

The  Right  of  the  Mortgagor's  Assignees. 
1238.  The  assignees  of  the  mortgagor  (e)  may  generally 
redeem,  whether  they  cla,im  as  subsequent  mortgagees  or  by 

(e)  Weaver  v.  Maule,  2  R.  &  M.  97.  (jg)  Trustee  Act,  1850, 13  &  14  Vict. 

(d)  Attorney-General  v.  Duke  of  c.  60,  s.  46,  replacing  the  repealed 
Leeds,  2  Myl.  &  K.  343.  enactments  of  4  &  5  Will.  4,  c.  23. 

(e)  Weaver  v.  Maule,  supra.  (Ji)  Sect.  47.    See  Lowe,  Be,  12  Jur. 
(/)  Pawlett    V.  Attorney-General,      638. 

Hard.  465;  1  Bq.  Ca.  Abr.  815;  and  (i)  Bunb.  347;  2  Eq.  Ca.  Abr.  694; 
see  Eogers  «.  Maule,  1  Y.  &  C.  C.  C.  4.      Thorne  ii.  Thome,  1  Vern.  182;  Eand 
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absolute  assigninent,  and  as  well  under  a  voluntary  conveyance 
as  otherwise ;  for  a  voluntary  conveyance  is  only  void  against 
a  subsequent  mortgagee  to  the  extent  of  the  mortgage  (k). 
The  equity  of  redemption,  therefore,  remains  in  the  grantee, 
even  where  the  voluntary  instrument  contains  a  power  of 
revocation  (?).  The  purchase  by  the  mortgagee  of  the  in- 
terest of  the  heir  at  law  of  the  settlor,  of  course  puts  him 
in  no  better  position. 

1239.  The  right  .of  the  puisne  mortgagee  to  redeem  is  not, 
however,  like  that  of  the  mortgagor  or  his  representatives,  an 
absolute  right,  but  is  only  ancillary  to  his  right  to  work  out 
his  remedy  against  the  mortgaged  estate  by  foreclosure ;  which 
remedy,  being  out  of  the  power  of  the  puisne  mortgagee 
in  the  first  instance,  by  reason  that  the  prior  incumbrance 
stands  in  his  way,  he  is  allowed  to  remove  it  by  redemption. 
Hence  (m),  no  puisne  incumbrancer  can  redeem  a  prior  mort- 
gagee adversely,  without  bringing  the  mortgagor  before  the 
coiurt  (1428)  for  the  purpose  of  confpleting  his  remedy  by 
foreclosure ;  and  if  by  any  means,  as  by  a  covenant  not  to 
foreclose  till  the  arrival  of  a  certain  period,  the  puisne  mort- 
gagee have  precluded  himself  from  pursuing  that  remedy 
against  the  mortgagor,  he  cannot  insist  that'  upon  paying  off 
the  first  mortgagee,  the  latter  shall  assign  the  mortgage  to 
him  (n) ;,  for  being  unable  to  seek  relief  against  the  mortgagor 
by  reason  of  his  covenant,  he  may  not  bring  him  forward  at 
all,  and  without  him  the  suit  wiU  fail  as  agamst  the  prior 
mortgagee  also.  Yet  the  puisne  iacumbrancer  is  not,  in  such 
a  case,  altogether  without  remedy,  for  the  court  will  restrain 
the  first  mortgagee  from  depriving  him  of  his  right  by  a 

V.  Cartwright,  1  Ch.  Ca.  59.  It  has  (Q  Thome  v.  Thome,  snpra. 
been  doubted  whether  a  mortgagor  can  (in)  Fell  v.  Brown,  2  Bro.  C.  C.  276; 
sne  for  redemption  aft«r  conveying  his  Palk  v.  Clinton,  12  Ves.  48;  Farmer 
equity  to  trustees  for  sale,  or  whether  v.  Curtis,  2  Sim.  466 ;  M'Donough  v. 
Tie  should  not  seek  to  set  aside  a  sale  Shewbridge,  2  Ba.  &  Be.  565;  Wood- 
alleged-  to  "be  improper.  ■  (Per  Turner,  cock  v.  Mayne,  cited  12  Ves.  59. 
L.  J.,  in  Manser  v.  Dix,  3  Jftr.,  N.  S.  (»)  Eamsbottom  ?>.  Wallis,  6  L.  J., 
252;  8  De  G.,  M.  &  G.  713.)  Ch.,  N.  S.  92;  Coote,  Mort.  App.  576, 
(U)  Perkins  v.  Walker,  1  Vem.  97;  ed.  3;  Rhodes  v.  Buckland,  16  Bear. 
Reeve  «."  Hicks,  2  Sim.  &  St.  403.  212. 
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sudden  sale ,  of  tiie  estate,  where  it  appears  that  the  sale  is 
about  to  be  made  for  that  purpose  (o). 

But  this  rule  will  not  justify  the  first  mortgagee  in  insist- 
ing (^)  upon  being  redeemed  by  no  other  means  than  the 
ordinary  course  of  the  courtj  where  he  has  filed  a  bUl  of  fore- 
closure, and  the  puisne  mortgagee  has  thereupon  tendered  the 
principal  and  interest,  and  has  offered  to  deposit  a  sum  for 
costs  until  the  amount  due  can  be  ascertained ;  and  the  refiisal 
of  the  mortgagor  to  concur  will  not  justify  the  first  mortgagee's 
refusal  to  assign  under  such  circumstances, 

1 S40.  If  the  grantee  under  a  voluntary  deed — as  a  jointress 
under  a  settlement  made  after  marriage — will  redeem,  it  must 
be  upon  the  terms  of  also  redeeming  a  mortgage  subsequent 
to  the  deed  under  which  the  equity  of  redemption  is  claimed, 
although  the  subsequent  mortgagee  had  notice  of  such  deed ; 
for  the  notice  does  not  help  the  voluntary  grantee  against  the 
subsequent  purchaser  {q), 

1241.  The  assignee  of  a  subsequent  mortgagee,  after  a 
decree  in  a  foreclosure  suit  in  which  his  assignor's  interest 
has  been  bound,  ought  not  to  file  a  new  bill  against  the  other 
parties  to, the  foreclosure  suit,  praying  to  redeem  the  prior 
and  to  foreclose  the  subsequent  incumbrancers ;  and  against 
those  parties  such  a  bill  wUl  be  dismissed  with  costs  {r).  But 
against  the  assignor,  an  inqiiiry  wiU  be  directed  of  what  is  due 
to  the  assignee  for  principal,  interest  and  costs,  upon  payment 
whereof  the  assignee  will  be  decreed  to  reconvey,  but  in  default 
of  payment  the  assignor  will  be  foreclosed ;  and  in  case  of  such 
foreclosure  the  assignee  will  be  entitled  to  the  benefit  of  the 
former  decree,  and  to  stand  in  his  assignor's  place  and  use 
his  name  in  prosecuting  that  suit,  with  liberty  to  attend  the 
taking  of  the  accounts  in  the  meantime.  It  seems,  therefore, 
that  an  assignee  in  the  above  position  should  pray  foreclosure 
against  his  assignor,  and  the  benefit  of  the  former  decree. 

(o)  Rhodes  ii.  Buckland,  snpra.  65. 

■     ip)  Smith  V.  Green,  1  Golh  655.  (r)  Booth  a.  Creswicke,  8  Sim.  362; 

iq)  Gardiner  v.  Painter,  Sel.  Ch.  Ca.      8  Jur,  328,-   ■ 
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If,  however,  the  assignee  have  but  the  dry  right  to  the 
equity  of  redemption,  and  no  beneficial  interest,  or  right  to 
the  beneficial  interest,  which  he  can  exercise  on  behalf  of  those 
really  entitled,  he  will  not  be  permitted  to  redeem.  Therefore 
a  bill  by  an  assignee  of  the  equity  of  redemption,  upon  trust 
to  sell  and  discharge  debts  of  the  mortgagor,  and  pay  him  the 
surplus  (the  debts  having  been  paid  without  any  execution 
•  of  the  trusts,  and  more  than  forty  years  having  elapsed),  was 
dismissed  with  costs,  the  trusts  being  held  to  have  been  deter- 
mined, and  the  power  to  redeem,  as  ancillary  to  them,  to  have 
consequently  failed  (*). 

1242.  The  lessee  of  the  mortgagor  (i),  claiming  under  a 
beneficial  lease,  though  it  be  made  after  the  mortgage,  may 
redeem,  the  lease  being  good  against  the  mortgagor.  And  in 
Ireland  under  the  Ejectment  Statutes,  if  the  trustee  of  a  lease- 
hold interest  refuse  to  redeem  upon  eviction  for  non-payment 
of  rent,  the  cestui  que  trust  va.a,j  do  so  (w). 

The  Rights  of  Judgment  and  other  Creditors, 

1243.  Pernors  of  profits  and  judgment  creditors  («),  who 
have  issued  execution  {x),  may  also  redeem ;  but  a  judgment 
creditor,  who  cannot  obtain  delivery  of  the  land  under  his 
elegit,  and  comes  to  enforce  his  equitable  rights,  is  not  bound 
to  redeem,  but  is  entitled  to  equitable  execution  {^y).  The 
judgment  creditor  does  not  losfe  his  lien  on  the  estate  as 
against  the  assignees  {z)  of  the  bankrupt  debtor,  or  as  against 
a  purchaser  (a),  under  a  decree  of  the  court,  by  not  coming  in 
under  the  commission  in  the  one  case,  or,  in  the  other,  by  not 

(i)  Owen  V.  Kack,  2  Sim.  &  St.  600.  (a)  Earl  of  Cork  v.  Eussell,  L.  E., 

{t)  Per  Lord  Mansfield,  Keech  «■'.  13  Eq.  210;  but  see  Mildred  v.  Austin, 

Hall,  Doug.  21;  2  Cru.  Dig.  83.  L.  E.,  8  Eq.  220. 

(w)  Malone  v.  Geraghty,  3  Dru.  &  {y)  Wells  v.  Kilpin,  L.  E.,  18  Eq. 

War.  246,  263;  1  H.  L.  C.  81.  298;  bnt  see  Beckett  v.  Buckley,  17 

(®)Bnnb,347;Stoneliewerr.Thonip-  Eq.  435. 

son   2  Atk.  440 ;  Blagrave  v.  Clunn,  («)  Stonehewer  v.  Thompson,  supra. 

2  Vern.  676 ;  Sharp  v.  Earl  of  Sear-  (a)  Barrett  v.  Blake,  2  Ba.  &  Be. 

borough,  4  Ves.  538;  Henry  «.  Smith,  357. 
2  D.  &  War.  390. 
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proving  his  debt  before  the  master  in  pursuance  of  an  adver- 
tisement for  that  purpose;  hjs  legal  remedy  remaining  the 
game  as  before,  and  nothing  being  lost  but  the  benefit  which 
might  have  .been  obtained  from  the  produce  of  the  sale.  But 
if  by  reason  of  the  legal  estate  being  out  of  the  debtor,  when 
the  judgment  was  obtained,  the  judgment  creditor  could  not 
proceed  under  an  elegit,  then  it  is  said  a  Court  of  Equity 
would  refuse  its  assistance  against  the  purchaser  under  a  , 
decree  of  the  court,  and  would  not  suffer  the  judgment  creditor 
to  redeem. 

If  upon  the  issuing  of  the  execution,  which  the  law  concern- 
ing judgments  formerly  required  (b)  to  complete  the  judgment 
creditor's  right  against  leaseholds  and  other  chattels,  the  writ 
were  returned  without  having  been  put  in  force,  the  judgment 
creditor  lost  his  priority  over,  and  was  driven  to  redeem  subse- 
quent incumbrancers  (c),  because  the  writ  after  its  return  was 
not  binding :  and  this  appears  to  be  now  the  rule  {d),  although 
under  1  &  2  Vict.  c.  110,  s.  13,  the  judgment  creditor's  right  to 
redeem  was  complete,  without  suing  out  execution  (e). 

1244.  If  an  estate  be  settled  to  uses,  with  a  proviso  that  on 
the  happening  of  a  certain  event,  and  payment  of  a  sum  of 
money,  the  uses  shall  cease,  and  the  estate  be  for  the  heirs  and 
assigns  of  the  settlor ;  there  (/),  if  the  money  be  not  paid 
within  the  limited  time  after  the  death  of  the  settlor,  a  judg- 
ment creditor  may  pay  it  and  have  the  benefit  of  the  redemp- 
tion ;  for  the  heirs  or  executors  of  the  settlor  cannot  omit  to  do 
it  to  the  prejudice  of  a  fair  creditor. 

1245.  .^^he  general  creditors  of  the  mortgagor  may  also  m 
many  cases  acquire  an  interest  in  the  mortgaged  estate,  which 
will  give  them  a  right  of  redemption.  Thus  a  creditor  who  has 
obtained  a  decree  for  sale  of  the  isstate  in  a  creditor's  suit,  may, 
by  a  supplemental  suit,  have  a  decree  for  redemption  against  a 

(5)  Shirley  v.  Watts,  3  Atk.  200j  (<?)  See  27  &  28  Vict.  c.  112,  s.  1. 

Angell  v.  Draper,  1  Vern.  399.    See  ,    (e)  Harris  v.  Davison,  15  Sim.  128. 

Eng  V.  Maris^al,  8  Atk.  192.  (/  )  Rederick  v.  Aynscombe,  1  Atk. 

(0)  Williams  v.  Craddock,  4  Sim.  392  j  and  see  Blagrave  v.  Clunn,  2 

313.  Vern.  576. 
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person  holding  and  claiming  a  lien  on  the  title  deeds,  although 
such  person  was  not  a  party  to  the  creditor's  suit ; — the  effect  of 
the  decree  for  sale  being  to  give  the  creditor  an  interest  to  sus- 
tain the  supplemental  suit,  that  he  may  get  the  benefit  of  that 
decree  (ff). 

And  where  pending  a  suit  by  creditors  for  a  sale  of  the  estate, 
the  mortgagee  fraudulently  obtained  a  decree  for  foreclosure, 
it  was  held  that  they  should  redeem  him  notwithstanding  the 
decree  (k). 

1 246.  Creditors  were  also  allowed  (i)  to  redeem  (after  many 
years'  possession)  another  creditor,  who,  upon  the  mortgagee's 
obtaining  a  decree  for  foreclosure,  had  paid  off  the  debt,  and 
agreed  that  the  others  might  redeem  him  by  paying  the  money 
on  a  certain  day,  on  the  ground,  that  the  agreement  operated  as 
a  mortgage,  and  gave  a  new  equity  of  redemption  to  the  cre- 
ditors. A  specialty  creditor  in  equity  may  also  redeem  ;  as  a 
wife  by  virtue  of  a  bond  given  her  by  her  husband  before  mar- 
riage, and  conditioned  to  leave  her  a  sum  of  money  if  she  sur- 
vived him  (j);  though  the  bond  be  released  at  law  by  the 
marriage,  she  may  redeem  the  husband's  mortgaged  estate,  and 
hold  over  both  for  the  bond  debt  and  what  she  paid  for  redemp- 
tion. 

So,  if  by  agreement  with  the  mortgagor,  the  creditor  become 
in  effect  assignee  of  the  equity  of  redemption ;  as  where  a  cre- 
ditor agreed  with  the  mortgagor  to  give  up  his  securities,  and 
assist  in  a  suit  which  the  mortgagor  was  then  prosecuting  against 
the  mortgagee  for  an  account  and  redemption,  receiving  in  re- 
turn a  lien  upon  the  securities  in  the  hands  of  the  latter;  it  was 
held,  that  the  creditor's  character  was  that  of  an  assignee,  and 
his  proper  relief,  not  specific  performance,  but  an  account  of  the 
transactions  between  the  mortgagor  and  mortgagee,  and  redemp- 
tion on  payment  of  what  should  be  due  upon  the  mortgage  in 
case  the  mortgagor  should  not  pay  the  plaintiff  the  amount  due 
to  him  (A).     So,  in  the  case  of  creditors  being  trustees  under  a 

(g)  Christian  v.  Field,  2  Hare,  177.  0')  Acton  v.  Pierce,  2  Vera.  480; 

(Ji)  Soley  V.  SaUsburj','  9  Mod.  153;  Pre.  Ch.  237. 

2  Eq.  Ca.  Abr.  600.  (ft)  Hartley  v.  Russell,  2  Sim.  &  St. 

(i)  Exton  V.  Greaves,  1  Vern.  138.  244. 

M.     VOL.  II.  3  D 
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deed  for  payment  of  debts.  And  if  a  debtor  {!),  believing  him- 
self to  be  owner  in  fee  subject  to  mortgages,  convey  all'  his 
interest  in  the  mortgaged  estate  to  trustees  for  the  benefit  of 
creditors  ;  though  he  have  no  interest  at  the  time,  yet  if  he 
afterwards  become  entitled  to  the  fee,  he  cannot  deprive  the 
creditors  of  an  estate  iVhich  he  sold  them  for  valuable  conside- 
ration, viz.  a  release  from  his  debts.  Therefore  they  have  a 
nght  of  redemption  prior  to  his. 

1547.  But  not  the  creditors  themselves  coming  in  the  first 
instance,  as  a  matter  of  course,  because  the  general  principle  is, 
that  those  only  are  entitled  to  redeem  who  have  a  right  to  call 
for  the  legal  estate. 

However,  if  creditors  or  legatees  can  make  out  that  the 
trustees  are  colluding  with  the  mortgagee  to  prevent  the 
recovery  of  their  claims,  or  that  they  were  called  on  to  re- 
deem and  refused  to  do  so,  or  that  they  are  unsafe,  it  seems 
that  they  may  themselves  redeem  (?n). 

And  if  the  bankruptcy  trustee  refiise  to  bring  an  action  to 
redeem  for  the  benefit  of  the  estate,  any  creditor  may  do  so 
under  peril  of  costs  (w).  But  liberty  to  redeem  will  be  given  to 
the  trustee  first  and  then  to  the  plaintiff. 

1548.  The  sequestrators  of  a  mortgaged  estate  have  been 
allowed  to  redeem  (o). 

The  Right  of  the  Trustee  in  Bankruptcy. 

1249.  The  trustee  in  the  bankruptcy  or  liquidation  of  the 
owner  of  the  equity  of  redemption  may  redeem  his  mortgages. 
But  the  special  power  given  by  the  statutes  which  preceded  that 
of  1869,  to  tender  the  money  or  perform  the  condition,  before 
the  time  fixed,  is  not  included  in  that  act. 

Where  an  order  of  adjudication  has  been  made  upon  the 
petition  of  a  secured  creditor,  who  has  been  admitted  as  the 

(0  Smith  V.  Baker,  1  Y.  &  C.  C.  C.  Pamther,  1  Knapp,  229. 
223.  (n)  Kranklyn  v.  Fern,  Bam.  30,  32j 

(ot)  Troughton  v.  Binkes,  6  Ves.  2  Eq.  Ca.  Abr.  605. 
573.     Per  Lord  Wynford,  White  v.         (o)  Fawcet  r,  Fothergill,  Dick.  19. 
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petitioning  creditor,  to  the  extent  of  the  balance  of  the  debt 
due  to  him,  after  deducting  the  amount  estimated  by  the 
creditor  as  the  value  of  his  security,  he  shall,  upon  the  ap- 
plication of  the  trustee  made  within  two  months  after  the  date 
of  the  order  of  adjudication,  give  up  the  security  to  the  trustee 
upon  the  payment  to  him  of  the  value  so  estimated ;  and  where 
the  trustee  does  not  so  apply  within  such  term,  he  shall  be  con- 
sidered to  have  waived  his  right  to  redeem  the  security  by  pay- 
ment of  such  estimated  value  (p).  The  bankrupt  cannot  redeem 
in  his  own  name  (q).  And  where  his  debts,  and  the  costs, 
charges  and  expenses  of  the  bankruptcy  have  been  paid,  he 
may  sue  in  respect  of  his  right  to  the  surplus  (»•). 

The  Rights  of  Devisees, 

1 250.  The  devisee  of  the  whole  or  of  part  of  the  equity  of 
redemption,  under  a  devise  made  either  after  or  before  the 
condition  broken,  may  redeem  («) ;  and  even  before  the  statute 
1  Vict.  c.  26,  he  might  redeem  a  mortgage  made  afl«r  the  date 
of  the  will,  the  revocation  being  only  pro  tanto.  The  devise  of 
the  inheritance  carries  with  it  the  right  to  redeem  a  mortgage 
for  a  term ;  therefore  if  a  mortgagor,  by  his  will,  direct  pay- 
ment of  the  mortgage  and  assignment  of  the  mortgage  term  to 
one,  but  devise  the  fee  to  another,  the  devisee  of  the  fee  shall 
still  redeem  the  term  (t).  And  a  devisee  may  redeem  against 
a  person  claiming  as  purchaser  of  the  equity  of  redemption 
from  a  pretended  heir,  if  such  purchaser  had  notice  of  the 
pendency  of  a  suit  to  establish  the  will  (m)  ;  for  having  notice, 
he  is  bound  by  the  decree  establishing  the  wUl.  When  a 
devised  estate  is  subject  to  a  settled  charge,  it  is  a  question  of 
intention,  to  be  gathered  from  the  instrument  creating  the 
charge,  whether  the  owner  of  the  estate  may  or  may  not  redeem 
before  the  whole  charge  becomes  divisible  («). 

(^)  Bankruptcy  Enles,  1870, 117.  Abr.  156;  2  Eq.  Ca.  Abr.  771;  Hall  v. 

(2)  Spragg  V.  Binkes,  6  Ves.  583.  Bench,  1  Vem.  342;  1  Vict.  c.  26,  s.  3. 

(r)  Bankruptcy  Act,    1869,  s.  46;  (t)  Amhnrst  «.  .Litton,  2  Eq.  Ca. 

Wearing  ».  Ellis,  6  De  G.,  M.  &  G.  Abr.  603;  5  Bro.  P.  C.  254. 

596.                  ■  (w)  Finchf.  Ne-miham,  2  Vcrn.  216. 

(«)  Sannders    r.  Hawkins,   8  Vin.  (v)  Marsh  v.  Keith,  29  Beav.  625, 

3d2 
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Legatees  whose  legacies  are  charged  on  the  mortgaged 
estate  may  redeem  {x). 

The  Rights  of  Real  and  Personal  Representatives. 

1251.  At  law  if  a  feoffment  be  made  in  mortgage^  upon 
condition  that  the  feoffor  shall  pay  a  sum  at  the  day  fixed  in 
the  mortgage,  though  he  die  before  the  day  his  heir  may  pay 
or  tender  the  money,  and  may  enter  if  the  feoffee  refiise  to 
receive  it,  though  the  heir  was  not  mentioned  in  the  condi- 
tion ;  because  he  has  an  interest  of  right  in  the  condition,  and 
the  intent  was  only  that  the  money  should  be  paid  at  the  day. 
But  the  feoffee  is  not  bound  to  receive  tender  made  by  a 
stranger  of  his  own  head  who  has  not  any  interest.  And  if 
the  condition  be  merely  for  payment  to  the  feoffee,  no  day 
being  fixed,  a  tender  by  the  heir  will  be  void,  because  the 
feoffor  has  his  whole  life  for  payment,  and  at  his  death  the  time 
for  payment  is  past  {y). 

1253.  The  heir  of  the  person  entitled  to  redeem,  whether 
under  the  ordinary  rules  of  descent,  or  by  custom  (r),  has  the 
same  right  to  redeem  as  his  ancestor  (a);  and  it  has  been 
held  (b),  where  the  latter  had  not  been  heard  of  for  thirty 
years,  that  a  presumption  of  his  death  arose  upon  which  his 
heir  apparent  might  redeem.  The  assignee  of  an  heiress  at 
law  and  her  husband,  whose  title  depended  upon  the  death  of 
one  who  had  gone  beyond  seas,  and  had  not  been  heard  of  for 
a  similar  period,  is  also  stated  (c)  to  have  been  allowed  to  re- 
deem, it  being  observed  by  Lord  Talbot,  C,  that,  as  the  mort- 
gagee has  but  a  conditional  interest  in  the  land,  and  can  only 
be  redeemed  on  payment'  of  principal,  interest  and  costs,  such 
evidence  [presumption]  of  death  would  be  sufficient.  There 
appears  to  be  no  recent  case  irom  which  it  can  be  stated  with 
certainty,   what  is  the   shortest    period  of   absence    without 

(aj)  Faulknev  v.  Daniel,  3 Hare,  199;  1  Atk.  621. 

Batchelor  ®.  Middleton,  6  Hare,  78.  (J)  Anon.  2  Eq.  Ca.  Abr.  594,  marg. 

{y)  Litt.  ss.  334,  337.  note. 

(z)  Fawcett  V.  Lowther,  2  Ves.  304.  (c)  Hasten  o.  Cookson,  2  Eq.  Ca. 

(ffl)  Bunb.  847;  Hawkins  v.  Chappell,  Abr.  414;  bnt  very  ill  reported. 
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tidings,  after  which  the  heir  apparent  of  the  mortgagor  would 
at  the  present  day  be  suffered  to  redeem.  The  presumption 
of  the  continuance  of  life  is  considered  to  cease  at  the  expira- 
tion of  seven  years  from  the  time  when  the  absent  person  was 
last  heard  of;  which  rule  is  generally  considered  to  be  by 
analogy  to  the  statutes  1  Jac.  1,  c.  11,  for  preventing  poly- 
gamy, and  19  Car.  2,  c.  6,  concerning  certain  estates  for  life  (d). 
And  property  of  such  persons  will  be  distributed  on  such  a 
presumption  (e),  although  formerly  it  seems  to  have  been 
considered  that  the  lapse  of  a  longer  period  was  necessary. 

In  a  case  in  which  a  period  of  ten  years  was  adopted  (/ ), 
considerable  exertions  had  been  made  to  obtain  evidence ;  and 
the  person  had  disappeared  under  circumstances  which  made 
his  death  not  improbable.  Absence  without  tidings  has  been 
acted  upon  in  other  cases  (g),  where  the  periods  have  been 
thirteen  years  and  upwards,  and  inquiries  had  been  made  un- 
successfully to  establish  the  fact  of  death.  After  an  absence 
of  twenty-seven  years,  with  evidence  of  similar  inquiries,  ad- 
ministration vnth  the  will  annexed  has  been  granted  by  the 
Ecclesiastical  Court  (/*).  And  after  less  than  nine  years,  a 
person  who  would  have  been  entitled  to  sue,  in  case  of  the 

(d)  See  Doe  v.  Nepean,  2  M.  &  W.  thereof;   p.  Q.   ils   toitclulre  tit  lour 

894;  6  B.  &  Ad.  86;  Best  on  Presump-  coitBCteuttS  IJat  tljcg  ratljer  tijinfe  Jim 

tions;  Hubback,  Ev.  of  Sue.  170;  Phil-  lleajl  tljail  fllibe."    And  no  witnesses 

lips,  Ev.  i.  449,  ed.  9;  Taylor,  199,  ed.6. '  being  produced  on  the  other  side,  judg- 

But  the  st.atntes  probably  adopted  an  mcnt  was  given  for  the  demandant, 

earlier  presumption,  of   which   there  (Thorn  ■;;.  Kolff,  Pasch.  T.,  2  Eliz.; 

are  traces.    Action,  of  doner.     Plea  Dyer,  185;  Anderson,  20;  and  shortly 

that   the    husband   was   still    living.  in  Moore,  14.)    The  rule  seems  to  have 

The  wife  produced  witnesses  (one  of  been  recognized  in  this  case ;  but  the 

whom  was  the  brother  of  her  husband),  actual  period  was  a  little  less  than  seven 

'•whose  testimony,"  says  Dyer,  "tended  years,  inasmuch  as  Mary  came  to  the 

to  no  plain  proof,  but  by  conjectures  throne  6th  July,  1553,  and  the  case  was 

and  presumptions.    That  the  husband  heard  in  Easter  Term,  2nd  Eliz.  (1560). 

departed  the  realm  in  the  first  year  of  (c)  Phene's  Trusts,  Ee,  L.  E.,  6  Ch. 

Queen  Mary,  on  account  of  religion,  139. 

and  was  a  minister,  and  for  tlwse  seven  (/)  Dowley  t'.Winfield,  14  Sim.  277. 

years  had  been  absent.    And  in  the  (g)  See  1  Y.  &  C.  C.  C.  117;  17  Jur. 

time  of  this  religion  here  restored  he  570 ;  6  Ves.  605;  8  Sim.  443 ;  7  Ves. 

had  not  returned,  nor  no  merchant  of  590. 

that  country,  to  wit,  Germany,  or  Eng-  (/t)  Dean  r.  Davidson,  3  Hagg.  Eccles. 

lishmen  that  travel  in  those  parts  give  E.  554. 
account  of  his  being  alive,  nor  no  token 
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death  of  the  absent  person,  was  allowed  to  do  so  for  the  security 
of  the  property  (i).  But  the  court  has  refused  to  presume 
death  after  no  tidings  had  been  had  for  upwards  of  nineteen 
years,  though  considerable  inquiry  had  been  made,  where  the 
correspondence  of  the  absent  person  with  her  family  ceased 
under  circumstances  which  made  it  probable  that  she  would  no 
longer  wish  to  continue  it ;  namely,  after  they  had  reproached 
her  for  having  changed  her  religion:  it  being  observed,  that 
the  presumption  of  death  rests  on  the  probability  that  the 
person,  if  alive,  would  have  communicated  with  his  fiiends  (k). 
The  rule  does  not  extend  to  any  presumption  as  to  the  par- 
ticular time  of  death  within  the  seven  years,  the  onus  of  proving 
which  rests  upon  the  person  whose  claim  is  founded  upon  it  {I). 
In  some  cases,  upon  evidence  more  or  less  conclusive,  it  has 
been  inferred  that  death  took  place  at  or  before  a  certain  time. 
Thus,  it  was  inferred  that  a  person  who  had  been  absent  twenty- 
three  years,  and  who  at  the  time  of  his  disappearance  was  in 
very  bad  health,  and  was  to  have  returned  in  six  months,  died 
within  from  five  to  six  years  from  the  commencement  of  ab- 
sence (m).  And  where  persons  were  on  board  a  vessel  which 
sailed  on  a  voyage 'from  the  "West  Indies  during  the  hurricane 
months,  and  was  never  more  heard  of,  and  there  was  evidence 
of  tempestuous  weather,  which  she  might  well  have  fallen  in 
with,  their  deaths  were  inferred  to  have  happened  during  that 
voyage  (n).  And  Sir  L.  Shadwell,  V.-C.  E.,  went  so  far  as 
tb  hold,  that  a  person  presumed  to  be  dead,  after  an  absence 
of  about  ten  years,  might  be  inferred  to  have  died  in  the  life- 
time of  his  father,  which  took  place  about  twenty  months  only 
from  the  time  when  the  absent  person  was  last  heard  of; 
although  there  seemed  to  be  no  special  circumstances  to  warrant 
such  an  inference  (o). 

(i)  Danby  v.  Danby,  S  Jnr.,  N.  S.  Walker,  Ee,  7  Ch.  120;  Underwood !). 

£*•  Wing,  4  De  G.,  M.  &  G.  633;  Wing  v. 

(J)  Bowden  i>.  Henderson,  2  Sm.  &  Angrave,  8  H.  Ii.  C.  183. 

G.  360.  (m)  Webster  v.  Birohmore,  13  Ves. 

(0  Nepean  v.  Doe,  2  M.  &  W.  894;  302. 

5  B.  Sc  Ad.  86;  Lamb  «.  Orton,  6  Jui-.,  (»)  Sillick  v.  Bootb,  1  Y.  &  C.  C.  C. 

N.  S.  61;  Phlne'3  Trusts,  Be,  L.  E.,  5  117. 

Oh.  139;  Lewes'  Trusts,  Be,  6  Ch.  856;  (o)  Dowley  «.  Winfield,  14  Sim,  277; 
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But  it  seems,  that  neither  at  any  particular  period,  nor  at 
all,  will  death  be  presumed  even  after  so  long  an  absence  as 
twenty-lihree  years,  without  any  certain  tidings  of  his  existence, 
imless  diligent  inquiries  have  been  made  to  discover  the  missing 
person  (p). 

1253.  Where  the  ownership  of  property  is  determined  to  be 
altered  on  the  presumption  of  death,  it  is  usual  (g)  to  require, 
from  the  person  declared  to  be  entitled,  security  to  refund  in 
case  of  the  re-appearance  of  the  absent  owner  (r). 

1264.  A  prima  facie  title  to  the  equity  of  redemption  is 


see  Ommaney  v.  Stilwell,  23  Beav.  328; 
Tindall's  Trusts,  Ee,  30  Beav.  151. 

(fi)  Creed,  Ee,  1  Drew.  235. 

(S-)  Dowley  v.  Winfield,  14  Sim.  277j 
Bailey  v.  Hammond,  7  Ves.  690. 

(»•)  The  Code  Napoleon  carefully 
provides  for  the  destination  of  the  pro- 
perty of  ahsent  persons,  and  specifies 
minutely  the  several  peri6ds  at  which 
the  presumption  of  death  arises  from 
absence,  and  by  lapse  of  time  becomes 
converted  into  judicial  certainty.    A 
person  deemed  to  be  absent,  within  the 
meaning  of  the  law,  is  described  as  one 
whose  residence  is  unknown,  of  whom 
there  are  no  tidings,  and  whose  exist- 
ence is  therefore  uncertain.    The  first 
period  fixed  is  that  of  "presumption  of 
absence."    It  comprises  the  interval  be- 
tween the  disappearance  or  last  news 
of  the  absent  person  and  the  "  decla- 
ration of  absence,"  and  it  lasts  four 
years,  in  case  the  absent  person  has 
left  no  power  of  attorney,  but  other- 
wise ten  years.    Application  may  then 
be  made  for  the  "  declaration  of  ab- 
sence," but  another  year  must  always 
elapse  before  that  declaration  can  be 
made,  which  is  to  give  time  for  inqui- 
ries by  the  public  officers  charged  with 
that  duty.    The  declaration  of  absence 
creates  provisionally,  from  the  time  of 
the  disappearance,  all  the  rights  which 
actual  death,  if  proved,  would  create 
absolutely.    Such  rights  may  be  de- 


manded (upon  security  being  given) 
by  the  heirs  presumptive  at  the  time 
of  disappearance  or  of  the  last  tidings, 
by  legatees,  donees  (under  certain  cir- 
cumstances), donors,  with  right  of  re- 
verter by  survivorship,  and  owners  of 
property  of  which  the  absent  person 
had  the  beneficial  enjoyment.  At  the 
end  of  thirty  years  from  the  "  decla- 
ration of  absence,"  or  of  one  hundred 
from  the  birth  of  the  absent  person, 
the  third  period,  called  order  for  final 
possession,  commences,  and  lasts  as  long 
as  there  is  any  uncertainty  as  to  the 
existence  of  the  absent  person.  Eeal 
estate  may  neither  be  aliened  nor  mort- 
gaged during  thepro  visional  enjoyment; 
but  after  the  lapse  of  the  thirty  or  one 
hundred  years'  period,  the  securities  are 
discharged,  the  property  distributed, 
and  the  final  decree  of  order  for  final 
possession  pronounced.  Those  who 
enjoy  the  goods  of  the  absent  person 
must  account  for  a  fifth  part  of  the 
income  if  he  reappear  within  fifteen 
years;  after  that  period  for  a  tenth 
only,  and  after  thirty  years'  absence 
they  take  it  absolutely.  Provision  is 
also  made  for  the  recovery  of  his  pro- 
perty, and  the  price  of  so  much  of  it 
as  has  been  sold,  in  case  of  the  re- 
appearance of  the  owner.  Code  Civil, 
112—138;  Mourlon's  Mep.  Ecr.  mcr  le 
Ciide  Civil,  ler  Ex.  i.  204,  &c. 
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sufficient.  Therefore,  where  the  alleged  heir  proves  his  descent 
to  the  satisfaction  of  the  court,  he  will  be  allowed  to  redeem  (*) 
at  once,  notwithstanding  the  complicated  nature  of  the  pedi- 
gree, against  a  person  filling  the  character  of  assignee  of  the 
mortgage  term  with  notice  of  the  plaintiff's  claim,  but  himself 
claiming  as  heir  at  law ;  the  redemption  of  the  mortgage  being 
the  only  thing  determined  by  the  decree,  and  the  defendant 
not  being  prevented  from  contesting  the  plaintiff's  claim  else- 
where. But  a  person  claiming  as  heir  cannot  rest  his  claim 
upon  more  than  one  foundation.  So  that  where  a  plaintiff, 
suing  as  heir  ((),  stated  in  his  biU  the  purchase  by  himself  of 
the  title  of  another  alleged, heir,  and  he  himself  being  after- 
wards found  not  to  be  heir,  filed  a  supplemental  bill  claiming 
thereby  the  relief  first  asked  for  in  right  of  the  purchased  title, 
a  demurrer  was  allowed. 

1255.  The  heir  at  law  has  no  other  right  of  redemption 
than  that  which  is  founded  upon  his  property  in,  and  owner- 
ship ofj  the  estate  (m)  ;  the  conversion  of  which  into  personalty 
by  the  mortgagor,  as  by  an  irrevocable  conveyance  to  trustees 
for  the  benefit  of  creditors,  with  a  trust  of  the  surplus  for  the 
mortgagor,  his  executors,  administrators  and  assigns  absolutely, 
win  "therefore  destroy  the  heir's  right  to  redeem  {x).  And 
where  the  deed  has  thus  pointed  out  the  destination  of  the 
property,  the  nonconversion  of  any  part  of  it  during  the  life 
of  the  mortgagor  will  give  no  right  to  the  heir  at  law,  the 
question  being  not  as  to  the  state  in  which  the  surplus  was 
found,  but  as  to  the  character  given  it  by  the  deed ;  and  the. 
onus  being  upon  the  heir  at  law  to  prove  the  reconversion. 

An  attempt  by  a  settlor  to  redeem  a  mortgage  on  the  settled 
property,  after  the  date  of  the  settlement,  in  a  suit  which  did 
not  seek  to  displace  the  trustees  and  to  which  they  were  not 
parties,  so  far  from  being  inconsistent  with  the  settlement,  was 
held  to  be  an  act  done  in  pursuance  of  the  settlor's  covenant 
to  assist  in  executing  the  trusts  of  the  deed(^). 

(j)  Lloyd  V.  "Wait,  1  Ph.  61.  (»)  Griffith  v.  llickctts,  7  Hare,  299; 

(f)  Tonkin  v.  Lethbridge,  G.  Coop.  14'Jur.  166;  Biggs  «.  Andrews,  6  Sim. 

44.               ^  424. 

(«)  Hawkins  t).  Chappel,  1  Atk.  622,  (y)  Griffith  v.  Ricketts,  supra. 
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1256.  Where  a  mortgage  was  made  of  the  wife's  land  by 
her  and  her  husband,  with  a  fine ;  and  part  of  the  debt,  having 
been  discharged  by  the  husband,  was  again  borrowed  by  him 
of  the  mortgagee  without  any  fine,  but  with  an  agreement  (to 
which  the  wife  was  a  party,  and  which  was  endorsed  on  the 
mortgage),  that  the  land  should  be  charged  with  the  new  loan, 
the  heir  of  the  wife  was  not  permitted  (2:)  to  redeem  without 
payment  of  the  whole  amount  due  with  interest  and  costs ;  the 
mortgagee  having,  in  the  words- of  Lord  Nottingham,  "  as  good 
a  title  to  the  land  by  the  forfeiture,  and  as  much  equity  to  the 
money,  as  the  heir  to  the  land." 

If  there  be  co-heiresses  of  the  equity  of  redemption,  and  the 
mortgage  be  devised  to  one  of  them,  she  may  be  sued  by  the 
other  for  the  redemption  of  her  moiety  (a).  But  the  heir 
and  devisee  (i)  of  the  mortgagor,  both  claiming  the  equity  of 
redemption,  cannot  be  co-plaintiifs  in  a  redemption  suit,  for 
there  can  be  no  decree  between  plaintiffs  having  adverse  rights. 
If  the  equity  passes  by  the  will,  the  will  must  be  established 
against  the  heir,  who  should  be  then  a  defendant,  and  so  vice 
versa.  And  this  difficulty  cannot  be  avoided  by  stating  an 
agreement  to  divide  the  property,  because  such  an  agreement 
concerning  a  litigated  estate  is  bad. 

1857.  If  the  mortgagor  die  leaving  a  daughter,  and  his 
wife  priviement  ensient  of  a  son,  and  the  daughter  pay  the 
money  at  the  appointed  day,  and  afterwards  the  son  is  born ; 
it  has  been  held  by  eight  judges  against  two  (the  other  two 
being  doubtful)  (c),  that  the.  daughter  shall  retain  the  land. 
For  which  the  reasons  were  given,  that  she  had  recovered  it  by 
her  own  vigilance,  and  was  entitled  to  hold  it  as  a  purchaser ; 
that  if  she  had  not  paid  the  money,  the  land  would  have  been 
lost ;  and  that  she  had  no  remedy  for  the  money,  and  if  the 
son  were  to  have  the  land  she  would  lose  both.  But  the  dis- 
sentient judges  said  that  she  paid  the  money  voluntarily,  and 

(2)  Eaysonii.Sacheverel,lVern.41j  1;  but  see  now  15  &  16  Vict.  c.  86, 

2  Ch.  Ca.  98.  s-  49. 

(a)  Newling  v.  Abbott,  2  Eq.  Ca.  (0)  Kirton's  case,  Cro.  Car.  87j  1 

_A.br.  696.  Bq.  Ca.  Abr*  315. 

(J)  Cholmondeleyv. Clinton, 4Bligh, 


778  REDEMPTION  BY 

at  her  own  peril ;  and  that  she  had  the  land  as  heir,  and  should 
be  defeated  by  the  birth  of  a  nearer  heir. 

Mr.  Powell  and  his  editor  Mr.  Coventry  differ  in  opinion 
upon  this  case  {d) ;  the  former  considering  that  the  question 
depends  upon  the  degree  of  pressure  under  which  the  money 
was  paid ;  so  that  if  the  daughter  paid  it  officiously,  the  equity 
would  be  against  her,  but  if  to  save  foreclosure,  the  birth  of 
the  son  should  not  divest  her  estate,  because  the  land  would 
have  been  lost,  and  the  maxim  qui  sentit  onus  sentire  debet  et 
commodum  would  apply;  whilst  Mr.  Coventry  thought,  that 
the  money  having  been  paid  at  the  day,  and  the  redemption 
being  therefore  a  legal  redemption,  it  was  right  at  law,  that 
the  daughter  should  hold  absolutely  for  the  reasons  given  by 
the  majority  of  the  judges ;  but  that  if  it  had  been  a  case  of 
equitable  redemption  to  prevent  foreclosure,  it  might  have  been 
otherwise. 

The  doctrine  of  the  majority  of  the  court  seems  to  be  In  feet 
correct  as  a  legal  decision ;  for  it  is  clear  that  if  there  had  been 
no  redemption  at  the  day,  the  estate  would  have  been  irre- 
coverably gone  at  law ;  and  the  equitable  doctrine  of  redemp- 
tion was  yet  in  Its  infancy,  and  vehemently  opposed  by  the 
courts  of  law.  But  at  the  present  day  it  is  submitted,  that 
the  daughter  would  hold  subject  to  redemption  by  the  true  heir; 
for,  though  by  the  legal  doctrine,  the  estate  would  still  be 
forfeited  at  law,  yet  the  equitable  right  of  redemption  after 
forfeiture  would  save  It,  and  It  would  not  be  lost  to  the  heir 
merely  by  non-payment  at  the  day.  Therefore  the  payment  by 
the  daughter,  to  prevent  forfeiture  at  law,  would  be  officious 
and  savouring  of  fraud,  as  being  made  only  to  get  possession 
of  the  estate. 

1S58.  Although  a  person,  beneficially  interested  in  the 

(«2)  :^owell,Mort.  317a,  and  note  («),  (Richards  ».  Richards,  Joh.  764  j  6 

6th  ed.    The  qualified  heir  is  entitled  Jur.,  N.  S.  1145.)    Bnt  it  seems  to  be 

to  the  intermediate  rents,  whether  re-  otherwise   as  to   rents  not  received, 

ceived  or  due,  and  both  of  fee  simple  where  trustees  hold,  the  legal  estate, 

and  entailed  estates ;  on  the  principle  (Goodall  v.  Gawthome,  2  Sm.  &  G. 

of  the  feudal  law— that  he  may  dis-  375.) 
charge    the    services    of    the    lands. 
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equity  of  redemption  of  a  freehold  estate,  may  redeem  if  the 
devisees  in  trust  refuse  to  do  so,  he  cannot  redeem  after 
becoming  bankrupt ;  nor  acquire  a  right  to  redeem  by  taking 
upon  himself  the  character  of  administrator  de  bonis  non  of 
the  mortgagor,  though  the  equity  of  redemption  was  devised 
to  the  trustees  upon  trust  for  the  payment  of  debts.  Such 
remedy  as  he  has  is  against  the  trustees  to  compel  the  per- 
formance of  the  trusts  (e). 

1269.  The  equity  of  redemption  of  a  mortgage  of  leaseholds 
for  a  subsisting  term  of  years,  or  of  other  chattel  interest,  will 
vest  in  the  personal  representative  of  the  mortgagor  (/) ;  but 
it  is  otherwise  of  a  term  created  out  of  the  inheritance  for  the 
purpose  of  the  security  (jf),  which  cannot  be  redeemed  by  the 
legal  personal  representatives  of  the  mortgagor,  even  for  the 
purpose  of  making  the  property  available  for  the  intestate's 
debts  (A)- 

1 260.  Where  the  admiuistrator  of  a  lessee  for  years  mort- 
gaged the  term  and  died,  it  was  held  by  Lord  Nottingham,  on 
demurrer,  that  as  he  became  liable  to  a  devastavit,  in  case 
enough  were  not  left  to  pay  the  debts,  the  equity  of  redemption 
belonged  to  him  in  his  own  right,  and  his  executor  should  have  it 
that  he  might  discharge  this  liability  (i).  The  executor  of  the 
administrator  who  has  mortgaged  was  therefore  held  entitled  to 
redeem,  and  not  the  administrator  de  bonis  non  of  the  lessee. 
But  it  has  since  been  held  (A),  that  though  an  action  on  the 
deed  could  only  be  brought  in  the  name  of  the  personal  repre- 
sentative of  the  administrator  who  made  the  mortgage,  yet  the 
question  in  equity  being  who  is  entitled  to  the  estate,  and  the 
administrator  de  bonis  non  being  ultimately  entitled  to  the  re- 
conveyance if  there  be  no  claim  by  the  representative  of  the 
administrator  in  respect  of  disbursements  by  him  for  the  benefit 

(e)  Fray  v.  Drew,  11  Jnr.,  N.  S.  130.  (i)  Butler  v.  Bernard,  Freem.  Ch. 

/)  Anon.,  2  Vern.  177.  Ca.  139 j   1  Ch.  Ca.  224  ;  3  Y.  &  C. 

(y)  Bradshaw  v.  Ontram,  13  Ves.  33  n,  from  Lord  Nottingham's  MS.; 

234.  Skeffington  v.  Whitehnrst,  3  Y.  &  C.  1. 

(A)  Catley D.Simpson, 33 Beav. 551;  (h)  Skeffington   v.  Budd,  9  CI.  & 

10  Jur.,  N.  S.  993.  Fin.  219;  6  Jur.  809. 
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of  the  estate,  he  is  also  the  person  entitled  to  redeem  ;  and  that 
his  right  cannot  be  controverted  by  the  administrator  de  bonis 
non,  notwithstanding  the  supposed  authority  of  Lord  Notting- 
ham to  the  contrary.  In  the  ordinary  case  of  redemption  by  an 
administrator,  if  he  die  before  the  inrolment  of  the  decree,  his 
title  being  gone,  the  decree  shall  not  be  enrolled  for  the  benefit 
of  his  administrator  (t). 

But  if  one  executor  mortgage  the  testator's  estate  ostensibly 
for  executorship  purposes,  and  die,  the  surviving  executor  may 
sue  for  redemption ;  though,  if  he  be  also  the  representative  of 
the  executor  who  mortgaged,  he  cannot  file  a  bill  to  impeach  the 
mortgage,  or,  in  the  alternative,  to  redeem,  because  he  cannot 
impeach  a  deed  executed  by  the  person  whom  he  represents ; 
and  having  the  mixed  character  of  a  person  who  cannot  sue, 
and  of  the  representative  of  one  who  could  have  done  so^  he 
cannot  sever  those  characters,  and  sue  as  if  he  had  filled  one  of 
them  only  {m). 

1361.  The  executor  of  one  outlawed  may  redeem  the  out- 
law's mortgaged  leasehold,  which  had  become  forfeited,  after 
reversal  of  the  outlawry  (w). 

1 363.  Personal  representatives  cannot,  as  a  general  rule,  sue 
in  forma  pauperis  (o);  and  an  executor  who  had  obtained  an 
order  to  sue  in  that  manner  for  redemption  was  dispaupered  (p). 
But  this,  according  to  the  report,  was  not  done  on  the  authority 
of  the  general  rule,  but  on  the  ground  that  a  plaintiff  who  offers 
to  redeem  must  have  the  means  of  doing  so ;  an  argument  which 
is  not  just,  because  then  no  plaintiff  could  sue  for  redemption  in 
forma  pauperis,  the  contrary  of  which  is  shown  by  practice  ii 
not  by  direct  authority  (§■) ;  and  not  conclusive,  because  it  may 
be  that  a  person  will  be  found  to  take  a  transfer  of  the  security 
before  the  day  fixed  for  redemption  arrives. 

(l)  Warren  «. ,  2  Ch.  Ca.  248,  (o)  Dan.  Ch.  Pr.  88,  ed.  L 

cit.  1  Eq.  Ca.  Abr.  163.  (jp)  Fowler  v.  Daviea,  16  Sim.  182. 

{m)  Miles  ■».  Durnford,  2  Sim.,  N.  S.  {q)  Batchelor  ri  Middleton,  6  Harej 

2345. 2  Be  G.,  M.  &  G.  641.  86. 

{n)  Peyton  v.  AylifEe,  2  Vem.  312. 
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1263.  It  is  said  (r)  that  the  right  to  redeem  goods  which 
have  been  pledged  is  only  personal  where  no  time  has  been  fixed 
for  payment,  and  consequently  that,  though  the  pledgor,  so  long 
as  he  is  not  called  upon  to  redeem,  may  do  so  at  any  time  during 
his  life,  his  representatives  cannot  redeem  after  his  death.  Ac- 
cording to  Story  (s),  there  are  oases  in  equity  in  which  the  right 
has  been  enforced  in  favour  of  representatives.  But  the  English 
cases  which  he  cites  do  not  support  the  assertion.  In  two  (t), 
the  question  of  the  executor's  right  was  not  raised ;  and  the 
report  of  Mr.  Vernon  (who  took  part  in  the  discussion)  and  the 
registrar's  book  (m)  both  show  that  in  the  first  the  pledgor 
himself  was  the  original  plaintiff,  and  that  a  time  was  fixed  for 
I'edemption.  In  the  second  (x),  although  the  chattels  were  at 
first  pledged,  it  seems  that  a  mortgage  was  afterwards  created. 
A  third  authority  states  the  point  as  doubtftd  (y). 

It  is,  however,  agreed  that  the  pledgor's  executor  may  re- 
deem,  if  a  day  were  fixed  for  the  redemption  (z). 

The  Rights  of  Members  of  Benefit  Building  Societies. 

1264.  The  rights  upon  redemption  by  members  of  benefit 
building  societies,  to  whom  advances  have  been  made  by  their 
society  on  mortgage  security,  are  somewhat  different  fi?om 
the  rights  of  ordinary  mortgagors.  The  statute  (a)  which 
regulates  such  societies,  enables  them  to  raise,  by  the  sub- 
scriptions of  their  members,  [in]  shares  not  exceeding  the 
value  of  150Z.  each  (such  subscriptions  being  limited  to  20s. 
per  month  for  each  share),  a  stock  or  fund  to  enable  each 
member  to  receive,  out  of  the  funds,  the  amount  or  value  of 
his  or  her  shares  for  the  purpose  of  acquiring  real  or  lease- 
hold estates,  to  be  secured  by  mortgage  to  the  society  until 
the  amount  or  value  of  the  shares  advanced  has  been  fiilly 

{r)  EatclifE    v.  Davis,    Yelv.   178 ;  (as)  Vanderzee  v.  Willis,  supra. 

1  Bulst.  29.  (y)  Com.  Dig.  5,  U9;  citing  Croke's 

(«)  Bailments,    §    348  ;    Eq.   Jur.  Eep.  of  Eatcliff  v.  Davis,  in  vfhich  the 

§  1032.  judges  differed  on  the  point.    See  S.  C. 

(i)  Demainbray  v.  MetcaK,  2  Vem.  1  Bnlst.  29. 

691,  698;  Pre.  Ch.  420;  Vanderzee  r.  (z)  1  Bnlst.  29,  per  Croke,  J. 

Willis,  3  Bro.  C.  C.  21.  (a)  6  &  7  Will.  4,  c.  32,  s.  1. 

(«)  Eeg.  Lib.  A.  1715,  108. 
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repaid  to  the  society  with  interest,  and  all  fines  or  other 
payments  in  respect  thereof.  And  no  members  are  entitled 
to  receive,  from  the  ftmds  of  the  society,  any  interest  or 
dividend  by  way  of  annual  or  periodical  profit  upon  any 
shares  in  the  society,  tOl  the  amount  or  value  of  his  or  her 
share  shall  have  been  realized;  except  on  the  withdrawal  of 
such  member  according  to  the  rules  of  the  society. 

In  a  case  (b)  of  an  advance  made  to  a  member  of  a  building 
society  under  regulations  by  which  advances  could  be  made 
to  none  but  a  member,  and  by  which  the  advance  was  made 
in  the  form  of  a  payment  of  the  present  value  of  his  share, 
and  the  mortgage  deed  expressed  the  intention  to  be  to  secure 
the  regular  payment  of  the  subscriptions,  redemption  fee, 
and  other  monies  which  should  become  payable  by  the  mort- 
gagor ia  respect  of  his  shares ;  and  the  trust  was  to  permit 
him  to  enjoy  the  property  upon  making  such  payments;  but 
upon  default,  in  case  the  income  should  be  insufficient  for 
those  purposes,  to  sell  and  apply  the  proceeds  in  making  such 
payments,  with  a  declaration  that  in  case  of  sale  all  monies, 
which  should  afterwards  become  due  in  respect  of  the  shares, 
should  be  considered  as  due  at  the  time  of  sale,  and  be  paid 
out  of  the  proceeds  accordingly :  it  was  held,  that  the  advance 
was  not  a  mere  loan  to  a  stranger,  out  of  the  society's  funds, 
but  a  loan  of  the  then  present  value  of  the  mortgagor's 
interest  in  his  shares,  to  which  if  he  had  been  in  the  position 
of  a  non-advanced  member,  he  would  not  have  been  entitled 
till  the  shares  were  paid  over  at  the  dissolution  of  the  society : 
and  that  no  change  had  taken  place  in  his  liability  to  make 
the  monthly  and  other  payments  which  formed  the  price  of  his 
shares,  until  the  arrival  of  that  period.  So  that  he  could  only 
redeem  on  the  terms  of  paying  up  the  amount  of  all  these 
future  subscriptions.  And  that  the  provision,  that  aU  monies 
which  should  become  due  in  respect  of  the  shares  after  a  sale, 
should  be  considered  due  at  the  time  of  sale,  applied  to  the 
case  of  redemption,  and  the  accounts  must  be  taken  on  the 

(J)  Mosley  v.  Baker,  6  Hare,  87;      1  De  G.,  M.  &  G.  783;  16  Jur.  1099; 
3  De  G.,  M.  &  G.  1032;  and  see  Sea-      see  Set.  Dec.  483,  ed.  3. 
grave  r.  Pope,  as  rcyersed  on  appeal, 
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footing  that  all  future  payments  to  the  time  of  dissolution 
were  already  due,  and  not  by  taking  the  present  value  of 
such  ftiture  payments. 

1265.  The  terms  of  limiting  the  liability  of  the  mortgagor 
to  the  payments  he  would  have  to  make  during  the  probable 
duration  of  the  society,  are  only  proper  where,  as  in  the  case 
of  Mosley  v.  Baker,  the  deed  provides  that  the  payments  in 
case  of  sale  (or  redemption)  are  to  be  calculated  according  to 
the  probable  duration  of  the  society,  and  there  is  an  exercise 
of  the  power  of  sale.  If  there  be  no  exercise  of  the  power, 
or  provision  for  calculating  the  probable  duration  of  the 
society  if  it  be  exercised,  the  direction  will  be  to  ascertain  the 
longest  period  during  which  the  society  may  possibly  last,  from 
the  time  when  the  notice  is  given  to  redeem;  having  regard 
to  its  net  assets,  and  to  the  amount  of  monthly  subscriptions 
and  redemption  money  then  continuing  payable,  and  to  the 
number  of  shares  to  be  provided  for.  And  it  will  be  declared 
that  the  mortgagor  shall  be  charged  with  all  subscriptions  and 
redemption  money,  which  will  become  due  and  payable  by 
him,  assuming  the  society  to  endure  for  the  whole  of  that 
period,  such  money  to  be  treated  as  a  debt  presently  due  from 
him  (c). 

And  though  it  will  be  proper  to  make  no  allowance  to  the 
mortgagor  in  respect  of  profits,  where  the  redemption  takes 
place  at  a  period  at  which  a  withdrawing  member  could  have 
obtained,  by  the  society's  rules,  no  right  to  profits;  yet  if 
there  be  a  provision  giving  profits  to  a  redeeming  member, 
irrespective  of  any  fixed  period  from  the  commencement  of 
the  society,  or  from  his  becoming  a  member  thereof;  or,  if 
according  to  the  rules,  he  have  become  entitled  on  redemption 
to  bonuses  or  profits  on  his  shares,  the  redeeming  mortgagor 
wiU  be  entitled  to  credit  for  the  same  amount  of  bonus  as  had 
been  paid  to  withdrawing  members  at  the  time  when  notice 
was  given  of  redemption  (rf) :  and  this,  although  the  amount 

(c)  Fleming  v.  Self,  3  De  G.,  M.  &  {d)  Heming  v.  Self,  sup.,  inclnding 

G.  997 ;  Kay,  518 ;  19  Jur.  25 ;  24  L.  J.,      redemption  monies  paid  in  by  the  mort- 
N.  S.,  Ch.  29.  gagor.    (Smith  v.  Pilkington,  1  De  G., 
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was  in  fact  a  greater  sum  than  the  society's  funds  could 
hear  (e), 

1566.  If  the  rules  of  a  henefit  huilding  society  expressly 
provide  that  an  advance^  member  may  redeem,  on  payment 
of  his  subscription  to  a  certain  period,  being  the  period  calcu- 
lated for  the  duration  of  the  society,  the  member  may  redeem 
at  that  period,  though  the  failure  of  the  funds  to  meet  the 
amount  of  the  share  proposed  to  be  realized  for  each  member 
makes  it  necessary  to  continue  the  society  for  a  longer  period ; 
and  the  society  is  not  entitled  to  retain  the  deeds  as  a  secu- 
rity for  the  subscriptions  to  become  due  from  the  redeeming 
member  during  the  continued  period  (/).  And  redemption 
will  be  granted  upon  the  terms  of  the  contract  construed  by 
the  rules  in  force  at  its  date,  and  not  according  to  subsequent 
rules  which  require  increased  payments,  although  the  member 
covenanted  to  pay  the  monies  in  respect  of- his  share  pre- 
scribed by,  and  to  observe  the  rules  of  the  society  for  the 
time  being  (ff). 

1567.  A  provision  in  a  building  society's  mortgage  that 
the  trustees  should  retain  out  of  the  proceeds  of  sale  under 
the  power  all  subscriptions,  fines  and  other  monies  which 
should  be  then  due  or  should  become  due  in  respect  of  the 
advanced  shares  during  the  remainder  of  the  period  over  which 
the  repayment  of  the  principal  and  interest  was  spread,  gives 
trustees  a  right  to  all  subscriptions  and  fines  payable  to  the 
completion  of  the  sale,  and  to  the  then  remaining  unpaid 
principal,  but  not  to  interest  after  repayment  of  the  principal 
— because  interest  is  only  due  in  respect  of  forbearance  (A). 


F.  &  J.  120;  4  Jur.,  N.  S.58;  29L.J.,  Parmer,  29  Beav.  362.      As  to  the 

N.  S.,  Ch.  227;  and  see  Archer  v.  effect  of  the  rule  on  the  continuance  of 

Harrison,  7  De  G.,  M.  &  G.  404;  3  the  society,  see  Farmer  «.  Smith,  4  H. 

Jur.,  N.  S.  194.)  &  N.  196;  5  Jnr.,  N.  S.  633,  n. 

(e)  Fleming  o.  Self,  STjp.;  and  see  (g)  Norwich  and  Norfolk  Provident 

the  original  decree  by  Sir  W.  P.Wood,  Society,  Ee,  Smith's  case,  L.  R.,  1  Ch. 

V.-C,  Kay,  518.  Diy.  481. 

(/)  Sparrow  r.  Farmer,  26  Beav.  (_h)  Osborne,  Exp.,  L.  R,,  10  Ch.  41, 

511;   5  Jur.,  N.  S.  530;  Handley  r. 
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1268.  In  a  suit  concerning  a  mortgage  to  a  bmlding  society, 
the  society,  insisting  that  the  mortgagor  shall  only  redeem  sub- 
ject to  his  liabilities  as  a  shareholder,  must  show  plainly  that 
he  is  a  member  of  the  society,  of  which  fact  the  society's  book 
containing  the  mortgagor's  name  is  primary  evidence,  where 
the  rules  of  the  society  direct  that  the  name  of  each  member 
be  inserted  in  a  book  (i). 

If  the  mortgagor  rest  his  case  upon  the  terms  of  the  mort- 
gage deed,  not  seeking  to  have  it  reformed,  he  cannot  object 
that  the  terms  of  the  deed  depart  from  the  rules  of  the 
society  (;■), 

1 269. '  A  building  society,  under  the  act  of  Will.  4,  may 
advance  money  to  strangers  as  well  as  to  its  own  members, 
but  it  seems  to  be  usual  that  persons  taking  advances  shall 
become  members  (h).  It  has,  however,  been  said  to  be  a  fraud 
on  the  statute  (which  was  meant  to  enable  industrious  persons 
to  lay  out  small  sums  in  the  purchase  of  land,  or  the  purchase 
or  erection  of  buildings),  for  a  joint  stock  company,  established 
for  a  diflferent  purpose,  to  borrow  money,  and  for  that  purpose 
to  affect  to  become  members  of  these  societies.  And  it  lias 
been  held  (Z),  that  such  companies  cannot  hold  shares  in  them, 
and  that  if  a  building  society  lend  money  to  a  company,  the 
latter  may  redeem  on  the  usual  terms  of  redemption,  and 
without  respect  to  the  liabilities  of  shareholders. 

1270.  The  form  of  the  award  provided  in  the  schedule  of 
the  act  10  Geo.  4,  c.  56  (the  provisions  in  which,  for  arbitration 
of  disputes  between  friendly  societies  and  their  members  (m), 
are  incorporated  in  the  act  6  &  7  Will.  4,  c.  32  (n)  ),  and  the 
language  of  the  act  itself,  which  provides  no  means  of  working 
out  decrees  for  redemption  or  delivery  of  deeds,  or  consequential 
directions,  and  does  not  go  beyond  mere  questions  of  expulsion 

(i)  Dobinson  v.  Hawks,  16  Sim.  407.  (I)  Dobinson  v.  Hawks,  16  Sim.  407. 

0")  Mosley  v.  Bakei-,  3  De  G.,  M.  &  (to)  Sect.  27. 

G.  1032.  («)  Sect  4. 
(A)  Cntbill  V.  Kingdom,  1  E.'ich.  494. 

M.     VOL.  II,  3  E 
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or  payments  of  money,  leave  -untouched  the  jurisdiction  of  the 
courts  on  matters  concerning  the  redemption  of  mortgages  or 
breaches  of  covenant  in  the  mortgage  deed ;  or  to  which  the 
form  of  award  is  otherwise  inapplicable  (o). 

1271.  A  suit  for  the  redemption  of  property  mortgaged  by 
a  member  of  a  building  society,  on  payment  of  what  shall  be 
found  due  from  him,  will  be  treated  as  a  suit  for  settling  the 
rights  of  the  parties,  and  the  plaintiif  may  be  ordered  to  pay 
a  sum  found  due  from  him  to  the  society,  though  it  be  in 
excess  of  the  amount  ^secured  by  the  mortgage  {p).  A 
member  of  a  buUding  society  is  liable  on  the  covenant  in 
his  mortgage  to  pay  subscriptions,  thotigh  he  ceased  to  be 
a  member  before  the  subscriptions  fell  due  (y),  and  he  cannot 
redeem  without  paying  fines  which  are  properly  due  from 
him  (r). 

Though  the  rules  of  a  society  allow  discount  on  the  redemp- 
tion of  mortgages  before  the  time  fixed,  it  wiU  not  be  allowable 
where  the  property  is  sold  under  the  mortgage,  if  the  rules 
do  not  specially  authorize  its  allowance  under  such  circum- 
stances (s). 

Of  the  Payment  or  Satisfaction  of  the  Debt. 

1272.  After  default,  the  mortgagee  is  generally  entitled  to 
notice  before  his  security  is  discharged  by  payment ;  the  reason 
of  which  is  said  to  be  that  the  mortgagor  having  lost  his  estate 
at  law,  and  being  only  entitled  to  redeem  in  equity,  must  do 
equity  by  allowing  a  reasonable  opportxmity  for  the  mortgagee 
to  find  a  new  security  for  his  money;  for  which  six  months 

(o)  Flemings.  Self,  Kay,  618;  3  De         O)  Handley  v.  Farmer,  29  Beav. 

G.,  M.  &  G.  997j  1  Jur.,  N.  S.  25j  362. 

Morrison  v.  Glover,  4  Exch.  430;  Eeg.  (^)  Farmer  v.  Giles,  8  W.  E.  649. 

■y.Trafford,4El.  &  Bl.  122;  1  Jnr.,N.S.  (r)  Parker  v.  Butcher,  L.  E.,  3  Eq. 

252.     As  to  the  effect  of  the  arbi-  762. 

tration  clause  on  the  right  to  sue  for         («)  Matterson  v.  ElderfleU,  L.  B., 

subscriptions,   see    Farmer   v.   Giles,  4  Ch.  207. 
8  W.  E.  649. 
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is  treated  as  the  proper  time.  And  by  a  rule  of  practice 
the  mortgagee  is  entitled  to  six  months'  interest  in  lieu  of 
notice  (a).  At  law  three  months'  interest  in  advance  formed 
part  of  a  sum  overpaid  to  prevent  a  sale,  by  the  mortgagee,  and 
which  the  mortgagor  was  allowed  to  recover  as  a  payment 
under  compulsion  (b). 

There  appears  to  be  no  direct  authority  as  to  the  extent  of 
these  rules.  It  may  be  assumed,  from  the  reason  which  is 
given  for  them,  that  they  apply  not  only  to  securities  upon  real 
estate,  but  upon  choses  in  action  and  other  personalty  wherever 
the  nature  of  the  security  might  make  it  necessary  for  the 
mortgagor  to  come  to  a  court  of  equity  for  redemption.  But 
in  the  case  of  a  mere  pledge  of  chattels,  where  only  a  special 
property  passes  to  the  pledgee,  and  th^  pledge  may  be  redeemed 
at  any  time  during  the  life  of  the  pledgor,  and  is  revested  in 
him  by  mere  tender  of  the  debt  (80),  it  may  be  that  the  rules 
will  not  apply.  They  also  seem  ,to  be  inapplicable  where  the 
security  is  naturally  discharged  by  an  event  which  does  not 
depend  upon  the  wUl  of  the  debtor,  as  by  the  falling  in  of  a 
policy  of  insurance,  which  constitutes  the  security;  for  it  may 
be  considered  as  part  of  the  arrangement  that  the  debt,  if  not 
sooner  discharged,  shall  be  paid  upon  the  happening  of  that 
event. 

1S73.  But  if  the  mortgagee  demand  his  money  or  take 
proceedings  to  realize  his  security,  which  amounts  to  a  demand, 
notice  will  be  unnecessary  (c)  (1 597).  And  a  mortgagee  who 
has  come  in  and  proved  his  debt  in  a  cause,  is  bound  to  take  his 
money  without  notice,  and  to  join  in  the  conveyance  (rf).  Upon 
the  expiration  of  the  notice,  the  mortgagee  is  bound  to  know 
the  amount  due  to  him,  and  if  he  refuse  to  accept  an  uncon- 

(a)  2  Ca.  &  Op.  51.    Per  Shadwell,  necessary.    (Per  Malins,  V.-C,  Bart- 

V.-C.  E.,  in  Browne  v.  Lockhart,  10  lett  v.  Pranklin,  15  W.  R.  1077.) 
Sim.  424.    And  it  has  been  laid  down         (J)  Close  «.  Phipps,  7  M.  &  S.  586; 

that,  in  case  of  default  in  payment  8  Sc.  N.  E.  381. 
after   notice,  whether  it  were  given  (c)  2  Ca.  &  Op.  51;  Letts  v.  Hnt- 

by  the  mortgagor  or  mortgagee,  six  china,  L.  E.,  13  Eq.  176. 
months'  further  notice  or  interest  is         (,d)  Matson  v.  Swift,  5  Jur.  645, 

3e3 
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ditional  tender  of  all  that  is  due,  it  wiU  be  at  his  own  peril  (rf). 
If  he  extort  more  than  is  due,  the  over-payment  may  be  reco- 
vered by  the  mortgagor  as  money  received  by  the  mortgagee  to 
Ms  use  (e).  But  the  mortgagee  may  be  justified  in  a  quaUfied 
refusal  of  a  tender  of  the  proper  sum,  made  at  the  appointed 
time ;  as  if  with  the  money  the  mortgagor  tender  him  for  his 
execution  a  deed  of  assignment  containing  covenants  by  the 
mortgagee ;  because  the  mortgagee  is  entitled  to  a  reasonable 
time  to  be  advised,  whether  such  a  deed  be  proper  for  him  to 
execute,  and  a  draft  should  have  been  sent  him  beforehand;  for 
which  purpose  a  week  was  thought  by  Lord  Hardwicke  to  be  a 
reasonable  time  (/). 

1374.  The  condition  is  well  performed  by  a  payment  ac- 
cepted by  the  creditor,  though  it  were  made  before  the  day 
fixed  by  the  condition  iff)  (1S85). 

1S75.  If  upon  tender  of  the  sum  due  under  a  mortgage  the 
mortgagee  refuse  the  tender,  the  mortgagor  may  re-enter  and 
the  land  is  freed  from  the  conditiop  ;  but  the  debt  remains  and 
may  be  recovered  by  action  where  the  sum  to  be  paid  was 
a  debt:  if  it  were  only  a  gratuitous  payment  there  is  no 
remedy  (A). 

So  a  lien  is  discharged  by  tender  of  the  debt  (i). 

1 276.  The  conduct  of  the  creditor  may,  however,  amount 
to  a  dispensation  with  the  tender.  This  will  not  be  the  conse- 
quence of  a  mere  claim  of  more  than  is  due;  but  if  claiming  too 
much,  or  setting  up  two  diflFerent  claims,  one  of  which  is  wrongful, 
he  so  conducts  himself  as  to  show  that  a  tender  of  the  amount 
properly  due  would  not  be  accepted,  it  will  be  a  dispensa- 

(d)  Sharpnell  v.  Blake,  2  Eq.  Ca.  (/)  Wiltshire  v.  Smith,  3  Atk.  89; 
Abr.  604 ;  Harmer  v.  Priestley,  16  Beay.      9  Mod.  441 . 

569;  22  L.  J.,  N.  S.,  Ch.  1041.  (jr)  Burgayne  v.  Spurling,  Cro.  Car. 

(e)  Close  V.  Phipps,  7  M.  &  G.  686;      283. 

8.  Sc.  N.  E.  381 ;  Prasej-  v.  Pendlgbury,  ( 7t)  Co.  Litt.  209  b. 

10  W.  E.  104,  (i)  Martindale  v.  Smith,  1  Q.  B. 

389;  1  G.  &  D.  1. 
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tlon  (A).  A  claim  for  a  lien  in  excess  of  the  sum  which  is 
strictly  due  will  not  exonerate  from  the  tender ;  because  if  the 
claimant  had  been  shown  the  lesser  amount  he  might  possibly 
have  accepted  it  (Z). 

1277.  The  debt  must  be  tendered  at  a  proper  time  and 
place,  in  sufficient  money,  with  proper  formalities,  and  by 
and  to  the  proper  person. 

To  save  the  condition  at  law,  the  money  might  be  tendered 
at  any  time  on  the  day  fixed,  at  the  appointed  place  ;  and  if  it 
were  tendered  at  any  time  of  the  day,  and  refused,  it  need  not 
be  tendered  again  before  the  last  instant  of  the  day  {m). 

If  a  certain  hour  be  fixed  for  payment  of  the  mortgage 
money,  an  attendance  before  the  beginning  of  the  next  hour 
will  be  sufficient ;  because  an  hour  is  considered,  for  this  pur- 
pose, as  a  twenty-fourth  aliquot  part  of  a  day.  Therefore 
where  (w)  the  hour  fixed  was  three  o'clock,  and  the  mortgagee 
waited  from  a  quarter  before  till  a  quarter  afl;er  that  hour,  and 
the  mortgagor  attended  before  four  o'clock,  he  was  excused 
from  payment  of  any  interest,  after  that  day.  And  to  satisfy 
an  order  to  pay  money,  between  certain  specified  hours,  it  is 
not  necessary  to  attend  during  all  the  interval  between  those 
hours.  Thus,  where  the  order  was  to  pay  between  eleven  and 
twelve  o'clock,  the  mortgagee's  attendance  for  an  hour,  from 
twenty  minutes  aftet  eleven,  was  held  (o)  to  be  sufficient  to 
support  the  order  absolute;  the  mortgagor  not  having  appeared 
during  all  that  time.  But  attendance  at  the  end  of  the  hour, 
or  of  the  interval  between  several  hours,  is  presumed  to  be 
necessary. 

1IS78.  The  feoffor  needeth  not,  says  Littleton  (p),  speaking 
of  the  strict  performance  of  the  condition,  to  seek  the  feofiee  in 

(,k)  Scarfe  «.  Morgan,  4  M.  &  W.  '     (m)  Wade's  case,  5  Rep.  115  b. 

270;  Kerford  v.  Mondel,  28  L.  J.,  Ex.  (»)  Knox  v.  Siramonds,  i  Bro.  C.  C. 

803;  Norway,  B.  &L.  409.    See  Jones  433. 

V.  Tai-leton,  9  M.  &  W.  675.  (o)  Anon.,  1  CoU.  273;  Bernard  v. 

(Z)  Allen  V.  Smith,  12  C.  B.,  N.  S.  Norton,  10  L.  T.,  N.  S.  183. 

G38,  per  Willes,  J.;  Ashmole  v.  Wain-  Qp)  Sect.  342. 
Wright,  2  Q.  B.  837;  6  Jnr.  279. 
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another  place,  nor  to  be  in  any  other  place,  but  in  the  place 
comprised  in  the  indenture,  nor  to  be  there  longer  than  the 
time  specified  in  the  same  indenture,  to  tender  or  pay  the 
money  to  the  feoffee. 

The  place  of  payment  mentioned  in  the  mortgage  deed 
relates  in  strictness  to  the  time  of  payment  there  mentioned  (^); 
and  unless  a  particular  place  be  agreed  upon,  a  personal  tender 
is  generally  necessary.  Yet  if  the  place  of  payment  mentioned 
in  the  deed  be  an  usual  one  for  the  payment  of  mortgages,  and 
there  be  no  circumstances  which  make  the  choice  of  it  unrea- 
sonable, the  mortgagor's  notice  fixing  upon  that  place  for  pay- 
ment will  be  good.  So,  if  the  place  chosen  be  an  usual  place, 
and  not  unreasonable  with  regard  to  the  circumstances  of  the 
case,  the  tender  may  be  made  (r)  there  in  pursuance  of  notice, 
though  the  place  be  not  named  in  the  deed,  if  the  mortgagee 
take  no  objection  to  the"  notice ;  as  where  notice  was  given  of 
payment  at  Lincoln's  Inn  Hall,  the  money  having  been  lent  ia 
town,  though  the  mortgagee  lived  at  Oxford. 

And  it  may  even  be  sufficient  to  tender  the  money  at  the 
mortgagee's  house,  or  last  place  of  abode,  though  it  do  not 
appear  that  the  tender  was  made  to  him,  or  even  that  he  was 
within  the  house ;  but  this  it  is  presumed  can  be  only  done 
under  particular  circumstances,  as  where  the  mortgagee  is 
deliberately  keeping  out  of  the  way  to  avoid  the  tender;  or, 
as  it  happened  in  a  case,  where  there  was  evidence  that  the 
mortgagee  had  expressed  a  determination  to  hold  the  property 
as  long  as  he  could,  and  after  that  to  ^ansfer  it  to  a  particular 
friend  of  his  own  (s). 

In  the  case  of  money  charged  on  land,  the  place  of  contract, 
and  of  the  residence  of  the  parties,  wiU  be  the  place  for  pay- 
ment, the  charge  being  a  sum  in  gross,  and  not  a  rent  issuing 
out  of  the  land  (t).  But  the  tenor  of  the  whole  instrument 
will  be  considered,  and  where  the  deed  actually  fixed  Lincoln's 
Inn  HaU  as  the  place  for  payment  of  money  charged  on  land  in 
Ireland,  the  House  of  Lords  disregarded  the  reservation,  and 

((?)  Sharpnell  v.  Blake,  2  Eq.  Ca.  (s)  Mannings.  Bnrges,  1  Ch.  Ca,  29. 

Abr.  604.  (#)  BTin.  AbV.  209. 

(?•)  Gyles  1).  Hall,  2  P.  Wms.  378. 
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held  that  the  owner  of  the  money  was  not  entitled  to  have  it 
sent  to  England  free  of  charges  and  exchange  (m). 

1279.  In  (England  (x),  but  not  in  Scotland  (y),  or  Ire- 
land (z),  notes  of  the  governor  and  company  of  the  Bank  of 
England,  expressed  to  he  payable  to  the  bearer  on  demand,  are 
a  legal  tender  to  the  amount  expressed  therein,  for  aU  sums 
above  five  pounds,  so  long  as  the  bank  shall  continue  to  pay  the 
said  notes  on  demand  in  legal  coin ;  except  by  the  company,  or 
any  branch  bank  of  theirs. 

Before  Bank  of  England  notes  were  thus  made  a  legal  tender, 
the  mortgagee  might  object  to  a  tender  made  in  such  a  form ; 
and  the  same  rule  applied,  and  stiU  holds  good,  subject  to  the 
first  of  the  acts  above  mentioned,  and  as  to  country,  and  other 
bank  notes,  and  biUs  and  other  securities  or  notes  for  money. 
But  a  tender  of  notes  or  bills  may,  it  seems,  be  made  good  (a) 
by  an  ofier  forthwith  to  turn  them  into  money ;  and  the  objec- 
tion, if  any  be  taken,  must  be  to  the  quality  of  the  tender  :  for 
if  the  refusal  be  merely  on  the  ground  of  insufficiency  in  quan- 
tity, or  otherwise,  it  wiU  be  taken  that  the  tender  was  well  made 
as  to  its  quality  (b). 

In  like  manner  if  the  mortgagor  tender  a  larger  sum  than 
is  due,  and  ask  for  change,  or  desire  the  creditor  to  take  there- 
out what  is  due,  the  tender  wiU  be  good,  if  a  larger  sum  be 
demanded,  or  no  objection  be  made  to  the  non-tender  of  the 
exact  sum  (c).  And  it  is  said  to  be  even  too  late  to  object  to 
the  tender  as  such,  if  after  acceptance  thereof,  some  of  the 
money  prove  to  be  counterfeit  (d)  (1 379). 

It  was  considered  (e)  by  Lord  Alvanley,  in  Ireland,  that 
where  from  the  circumstances  of  the  country,  the  law  had  put 
it  out  of  the  power  of  a  person  to  get  a  large  sum  of  money  in 

(«)  Lansdowne   v.    Lansdowne,    2  tier,  id.  16,  n. ;  Polglasa  v.  Olirer,  id. 

Bligh,60.    See  Colqtih.  §  1827— §  1834.  15;  Biddulph  v.  St.  John,  2  Sch.  & 

(IB)  8&4WiU.  4,c.  98,  s.  6.       "  Lef.  521.     See  Colquh.  E.  C.  L.  § 

(y)  8  &  9  Vict.  c.  38,  s.  15.  1826. 

(ic)  8  &  9  Vict.  c.  37,  s.  6.  (o)  Black  v.  Smith,  Peake,  88;  Bid- 

(o)  Austen  v.  Executors  of  Dodwell,  dulph  v.  St.  John,  snpra. 

1  Eq.  Ca.  Abr.  318.  ((2)  Bac.  Ab.  «  Tender,"  B. 

(5)  Lockyer  i>.  Jones,  Peake,  180,  n.;  (e)  Biddalph  v.  St.  John,  snpra. 

2  Cr.  &  Jer.  16,  n.;  Tiley  «.  Conr- 
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specie,  the  court  would  take  notice  of  the  fact,  that  it  might 
give  effect  in  equity  to  a  tender  not  pleadable  at  law. 

1280.  Generally  the  money  should  be  actually  produced, . 
and  this  rule  was  somewhat  strictly  enforced  at  law ;  for  it  is 
said,  that  though  the  creditor  may  at  first  refuse,  yet  the  sight 
of  the  money  may  tempt  him  to  take  it  (/). 

A  tender  by  letter  will  not  suflSice  in  equity  more  than  at 
law,  even  though  the  answer  refer  to  it  as  a  tender  (ff). 

But  both  at  law  and  in  equity  it  was  held,  that  actual  pro- 
duction may  be  dispensed  with  by  the  express  declaration  or 
equivalent  act  of  the  creditor,  if  the  tender  be  otherwise  suffi- 
cient (A). 

As  for  instance,  if  the  debtor  say  he  has  the  sum  ready  in 
his  pocket  (stating  the  amount),  and  has  brought  it  for. the 
purpose  of  satisfying  the  demand ;  or  being  in  the  house,  offer 
to  go  and  fetch  it  firom  another  part  of  the  house,  but  the  cre- 
ditor desire  him  not  to  trouble  himself  to  produce  or  to  fetch 
the  money,  as  he  will  not  take  it  (i) ;  or,  if  the  creditor,  not 
communicating  personally  with  the  debtor,  refiise  to  authorize 
his  agent  to  take  the  money,  or  to  take  it  himself;  the  tender 
■will  be  good  (k). 

But  not,  it  seems,  if  the  offer  be  to  fetch  the  money  fi:om  a 
distance  (Z)  ;.  or  if  the  production  of  the  money  be  only  pre- 
vented by  the  departure  of  the  creditor  before  the  debtor  can 
take  it  from  his  pocket  (m);  though  the  distinction  between 
such  an  act  of  the  creditor,  where  the  debtor  is  plainly  about 
to  produce  the  moneyj  aad  a  verbal  expression  of  intention 
not  to  take  it,  is  but  narrow.  And  where,  referring  to  a 
former  conversation,  the  debtor  said,  "I  wiU  pay  you  the 
money  I  offered  you  yesterday,"  but  it  did  not  appear  where 

(/)  Dickinson  v.  Shee,  4  Esp.  67j  (i)  Douglas  v.  Patrick,  3  T.  B.  683) 

Thomas  v.  Evans,  10  East,  lOlj  Doug-  Harding  v.  Davies,  2  Car.  &  P.  77. 

las  V.  Patrick,  3  T.  E.  683.  {k)  Robarts  i!^, Jefferys,  8  L.  J.  (Ch.) 

(g)  Powney   v.  Blomberg,    8  Jur.  187. 

716.    '  Q)  Harding  v.  Davies,  2  Car.  &  7. 

(A)  Thomas  «.  Eyans,  Banks,  Exp.,  77. 

2  De  G.,  M.  &  G.  936;  Dickinson  v.  (m)  Leatherdale  v.  Sweepstone,  3 

Shee,  4  Esp.  67.  Car.  &  P.  342;  and  see  Pinch  v.  Brook, 

J  Bing.  N.  C.  253. 
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the  money  was,  or  whether  it  could  be  immediately  got  at, 
the  tender  was  held  bad  (re).  And  it  is  not  sufficient  for  an 
agent  of  the  debtor  to  say,  that  the  money  has  been  left  with 
him  for  payment  of  the  debt,  if  he  do  not  offer  it  (o). 

A  good  tender  may  be  made  of  money  contained  in  bags,  if 
it  be  proved,  that  the  money  was  really  contained  in  them  {p) ; 
for  that  is  the  usual  way  to  carry  money,  and  it  is  the  mort- 
gagee's business  to  count  it.  In  another  old  case,  however,  it 
was  held,  that  where  the  mortgagor,  at  the  day  and  place 
appointed,  said  to  the  mortgagee,  "  Here  I  am  ready  to  pay 
you,"  naming  the  sum,  which  was  of  due  money,  and  yet  held 
it  all  the  time  upon  his  arm  in  bags,  this  was  no  good  tender  (g-); 
the  reason  whereof,  viz.  that  it  might  be  counters  or  base  coin 
for  anything  that  appeared,  seems  to  conflict  with  the  case  in 
Coke ;  but  not  the  decision  apart  from  the  reason,  for  it  is  not 
said  that  the  bags  were  offered. 

And  a  tender  has  been  upheld,  where  the  person  who  made 
it  had  twisted  up  part  of  the  money  in  the  notes  which  formed 
the  rest,  and  told  the  creditor  of  what  the  parcel  consisted, 
though  he  did  not  open  it  before  him.  But  it  would  have 
been  otherwise  if  he  had  not  told  him  (r). 

1281.  A  tender  will  be  bad  if  it  be  clogged  with  a  condi- 
tion— 'as  that  the  payment  shall  be  taken  (s),  as  a  balance  due ; 
or  demand  be  made  of  a  receipt  in  fuU,  Where  the  other  party 
offers  to  take  the  money  in  part  payment  {i) ;  or,  generally, 
where  such  a  demand  is  made ;  unless  the  creditor^  making 
no  objection  on  account  of  the  condition,  refuse  the  tender  on 
another  ground,  as  that  the  amount  is  insufficient  (m). 

1 283.  A  good  tender  cannot  be  made  by  a  stranger  (564, 
1251),  or,  generally,  by  any  not  entitled  to  the  equity  of  re- 
demption ;  for,  as  against  all  but  such  persons,  the  estate  is 
the  property  of  the  mortgagee  (x)  (1 168) ;  but  as  by  the  civil 

(«)  Glasscott  V.  Day,  5  Esp.  48.  P.  288. 

(t*)  Thomas  ?).  Evans,  10  East,  101.  («)  Evans  v.  JudkinS,  4  damp.  156. 

(;;)  Wade's  case,  5  Kep.  115  a.  («)  Glassdott  *.  DAy,  5  Esp.  48. 

\g)  Suckling  V.  Condyj  Koy,  R.  74.  («)  Cole  «.  BlSkej  Peake,  179. 

(»•)  Alexander  v<  Brdwiij  1  Car.  &         ((«)  Litt.  S.  334  j  Watkins  v.  Ash- 
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law  (z/)  a  guardian  may  pay  for  his  ward  (1834);  or  an 
attorney,  manager  or  agent  for  his  principal  («).  The  persons 
entitled  to  redeem  are  of  course  able  to  make  a  good  tender  of 
the  mortgage-money  (1S08). 

It  has  been  laid  down  by  Lord  Coke  (a),  that  if  an  heir  be 
an  idiot,  of  what  age  soever,  any  man  may  make  the  tender 
for  him  on  the  ground  of  charity,  on  account  of  his  absolute 
disability.  A  tender  to  save  forfeiture  at  law  is  here  referred 
to,  and  not  a  tender  to  effect  redemption  in  equity. 

Where  a  tender  of  the  whole  -sum  due  is  made  by  an  agent, 
who  is  authorized  to  tender  only  part  of  the  money,  it  will 
yet  be  good  though  he  tender  the  residue  at  his  own  risk  (S). 

1 283.  The  tender,  to  be  a  good  legal  performance  of  the 
condition,  must  be  made  to  the  persons  named'  in  the  condi- 
tion (c).  In  equity  it  may,  be  made  to  the  person  or  persons 
legally  entitled  to  receive  the  money,  and  to  re-convey  the 
estate ;  and  where  legal  and  beneficial  titles  are  united  in  one 
of  such  persons,  he  has  no  right  to  insist  upon  payment  in  his 
character  of  beneficial  owner.  Thus,  where  the  persons  enti- 
tled were  devisees  and  executors,  and  one  of  them  being  bene- 
ficially interested  in  the  mortgage-money,  refused  to  complete 
the  discharge  and  recoveyance,  unless  the  interest  were  paid 
to  himself,  on  his  separate  receipt,  acknowledging  at  the  same 
time  the  sufficiency  of  the  whole  tender,  his  demand  was  held 
to  be  wrong,  and  interest  ceased  to  run  from  the  date  of  the 
tender  (d). 

The  money  will  be  well  tendered  to  the  executors  of  the 
mortgagee,  though  the  day  fixed  fall  before  they  have  proved 
the  will  (e). 


wicke,  Croi  Eliz.  132)  see  Owen,  137;  Carttar,  35  Beav.  171j  L.  Bi,  1  Eq. 

Lolnax  Vt  Bird,  1  Vein.  182;  James  v.  29.) 

Biou,  3  Sw.  234;   and  see  Mack  v.  (a)  Co.  Litt.  206  b. 

Longmate,  8  Beav.  420.  (J)  Read  i>.  Goldring,  2  M.  «5  8. 86. 

Cy)  Colquh.  E.  C.  L.  §  1821.  (c)  Co.  Litt.  210. 

(i)  And  if  a  solicitor  pay  off  his  (<?)  Cliff  v.  Wadsworth,  2  T.  &  C. 

client's  mortgage,  he  is  considered  to  C.  C.  698. 

have  paid  it  as  his  agent.    (Ward  V.  (e)  Austen  «.  Executors  of  Dodwellj 

1  Eq,  Ga.  Abrj  818; 
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1284.  The  mortgagor  will  not  be  discharged  by  payments 

to  the  agent  of  the  mortgagee,  unless — as  in  the  case  of  a  soli- 

■  citor  taking  out  of  court  the  money  which  has  been  paid  in 

to  discharge  the  mortgage  (/) — ^the  agent  have  authority  to 

receive  the  money  on  the  mortgagee's  behalf. 

The  rules  upon  this  subject  arose  at  first  out  of  the  custom  of 
employing  scriveners  to  lend  out  the  money  of  their  cliente, 
who,  if  they  left  their  securities  with  the  scrivener,  were 
held  {ff)  to  have  thereby  authorized  him  to  receive  the  inte- 
rest ;  and  if  the  security  were  a  bond,  the  authority  to  receive 
extended  to  the  principal  also,  because  the  scrivener  was 
enabled  to  redeliver  the  bond  to  the  borrower,  and  thereby 
to  extinguish  the  debt  at  law.  But  the  possession  of  the 
securities  did  not  alone  confer  upon  the  scrivener  authority  to 
receive  the  principal  of  a  mortgage  debt,  because  he  could 
not  revest  the  estate  in  the  debtor  by  merely  redelivering 
the  deed(/t);  and  whether  the  security  were  bond  or  mort- 
gage, the  scrivener  could  not  receive  the  principal  where  the 
creditor  had  not  trusted  him  with  the  possession  of  the  security, 
though  he  might  have  allowed  him  to  receive  the  interest  (e) ; 
but  if  the  creditor  had  confirmed  or  acquiesced  in  the  receipt 
by  the  agent  of  any  part  of  the  principal,  the  payment  would 
be  allowed  to  the  debtor  {j  ). 

These  decisions,  however,  so  far  as  they  recognized  the 
authority  of  the  scrivener  to  receive  the  principal  of  a  bond 
debt,  and  the  interest  of  a  bond  or  mortgage  debt,  turned  upon 
the  peculiar  nature  of  the  scrivener's  employment,  wherein 
were  combined  the  business,  now  exercised  by  the  banker, 
of  investing,  receiving  and  re-investing  the  money  of  his  cus- 
tomer (who  by  so  intrusting  him  submits  to  be  bound  by  his 

(/)  Bourton  v.  Williams,  L,  E.,  5         (i)  Henn  v.  Conisby,  1  C!h.  Ca.  93; 

Ch.  665.  Grerrard  v.  Baker,  cited  there;  Degg 

(g)  Whitlock  v.  Waltham,  1  Salk.  v.  Osbaston,  id.  Ill ;  Roberts  v.  Mat- 

157.  thews,  1  Vern.  150;  Cnrtis  v.  Drought, 

(ft)  Marty n    v.  Kingsly,    Pre.  Ch.  1  Mol.  487;   Wolstenhohn  v.  Davis, 

209.    Per  M.  R,  Duch.  aeveland  v.  Preem.  Ch.  289. 
Dashwood's   Executors,   Preem.    Ch.         (j')  Dnch.  Cleveland  v.  Dashwood's 

249.  EKecutors,  supra. 
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acts  (A)  ),  with  that  of  the  attorney,  who  prepares  and  transacts 
the  legal  business  connected  with  the  security. 
'  The  modem  authorities,  therefore,  do  not  recognize  any 
power  in  the  mortgagee's  attorney  to  receive  either  the  prin- 
cipal or  the  interest  of  the  mortgage  debt  merely  by  virtue  of 
his  possession  of  the  security,  or  to  receive  the  principal  by 
virtue  of  an  authority  to  receive  the  interest ;  unless,  perhaps, 
as  to  the  interest,  it  be  shown  that  he  acted  as  a  scrivener  {I ), 
or  may  be  inferred  that  the  mortgagee  treated  him  as  his  agent 
to  receive  the  interest ;  as  where,  after  receiving  interest  by  his 
hands,  he  allowed  arrears  to  accumulate  without  applying  for 
payment  to  the  mortgagor  (m)  (1417). 

1^85.  The  payment  of  the  principal  of  the  mortgage  debt 
to  the  general  agent  of  the  mortgagee,  before  the  day  fixed  for 
repayment,  may  also  be  considered  to  be  void  as  an  attempt  to 
rescind  the  contract  contained  in  the  mortgage,  independently 
of  the  objection  that  the  power  of  receiving  the  money  is  not 
incident  to  the  character  of  the  agent  (w). 

1286.  Although  a  joint  debt  is  discharged  at  law,  by  pay- 
ment to  one  joint  creditor  (o)  (as  on  the  other  hand  the  dis- 
charge of  one  of  several  joint  debtors  is  a  release  at  law  of  all 
of  them  {p)  )  (1350),  the  receipt  of  one  joint  creditor  for  a 
mortgage  debt,  without  evidence  of  any  special  authority  for 

(,k)  See  Spaight  *.  Cowne,  1  S.  &  solicitor,  as  the  agent  of  the  mortgagor, 

M.  359,  where  the  attorney  seems  to  or  that  it  was  applied  for  his  henefit, 

have  had  an  authority  closely  resem-  the  latter  will  not  be  hound  hy  the  deed, 

bling  that  of  the  scrivener.  If  payment  to  the  alleged  mortgagor 

(I)  Wilkinson  v.  Candlish,  5  Exch.  he  in  doubt,  the  burden  of  proof  will 

91;  Simms  «.  Brntton,  idi  802j  Wil-  be  oil  the  creditor.    (Wall  «.  Cockcrell, 

lington  V.  Tate,  L.  R.,  i  Ch.  288.    See  8  W.  E.  441;  10  H.  L.  C.  229;  and  see 

Cottam  V.  E.  C.  Eailway  Co.,  6  Jur.,  Vandeleur  v.  Blagrave,  6  Beav.  566.) 
N.  S.  1367,^  and  Gibson's  case  cited         (m)  Kent «.  Thomas,  1  H;  &  N.  473. 
there.    So,  if  a  mortgagee  place  money         (n)  Burrough  i>.  Cranston,  2  L*.  Eq. 

in  the  hands  of  his  solicitor  for  invest-  Eep.  203. 

ment,  and  he  appropriates  the  money         (o)  Husband  v.  Davis,  10  C.  B.  64S. 
to  his  own  use,  and  frauflnlently  pro-         (p)  Per  Brian,  J.,  21  Edw.  4,  81  B. 

cures  a  mortgage  upon  the  property  of  pi.  33;  Micholson  u.  Eevill,  4  A.  &  E. 

another  client,  nnleSs  the  creditor  can  676. 
prove  that  he  paid  the  money  to  the 
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him  to  receive  it,  -will  not  discharge  the  security  in  equity  (y) ; 
which  treats  the  interest  of  the  creditors  as  a  tenancy  in 
common.  So  if  one  of  the  joint  creditors  die,  his  representa- 
tives are  entitled  in  equity  to  his  share  of  the  debt  (r).  It  is 
therefore  usual  to  insert  in  mortgages  to  trustees,  or  other 
persons  whose  interests  are  intended  to  survive,  a  provision 
that  the  receipt  of  the  survivors  or  survivor  shall  be  a  good 
discharge  for  the  debt;  and  it  is  considered  that  if  such  a 
security  have,  been  acted  upon  by  the  mortgagees,  the  clause 
would  operate,  although  the  deed  were  not  actually  executed 
by  them. 

1887.  The  bon&  fide  payment  to,  and  the  receipt  of,  any 
person  to  whom  any  mortgage  money  shall  be  payable  upon 
any  express  or  implied  ti'ust,  shall  effectually  discharge  the 
person  paying  the  same  from  seeing  to  the  appUcation,  or 
being  answerable  for  the  mis-application  or  non-application 
thereof,  unless  the  contrary  shall  be  expressly  declared  by  the 
instrument  creating  the  trust  or  security  (s).  And  a  later 
enactment,  which  omits  the  provision  as  to  a  contrary  declara- 
tion, gives  the  same  general  effect  to  the  receipts  in  writing  of 
any  trustees  or  trustee  for  money  payable  to  them  or  him  by 
reason  or  in  the  exercise  of  any  trusts  or  powers  vested  in  them 
or  him  (/). 

But  the  receipt  of  trustees  for  money  will  not  discharge  the 
mortgagee  where  the  security  is  for  the  retransfer  of  stock, 
unless  it  appears  on  the  face  of  the  instrument  which  contains 
the  receipt  that  the  trustees  received  the  money  for  the  purpose 
of  investing  it  in  an  authorized  security  (m). 

Where  the  person  to  whom  the  money  is  payable  under  a 
decree  is  a  trustee,  who  appears  on  the  proceedings  to  have 
been  guilty  of  breaches  of  trust,  and  the  court  is  satisfied  that 
he  is  an  improper  person  to  receive  the  money,  he  will  be 
restrained  from  doing  so,  and  another  person  will  be  appointed. 


(j)  Matson  v.  Dennis,  10  Jur.,  N.  S.  («)  22  &  23  Vict.  c.  35,  s.  23.   . 

460.  '    It)  23  &  24  Vict.  c.  145,  s.  23. 

(r)  Petty  r.  Styward,  1  Eep.  in  Ch.  (m)  Pell  v.  De  Winton,  2  De  G.  & 

57;  Vickers  v,  Cowell,  1  Beav.  529,  J.  13. 
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The  solicitor  of  the  cestuis  que  trust  may  be  appointed,  and, 
being  an  officer  of  the  court,  may  be  appointed  without  giving 
security,  upon  his  undertaking  to  pay  the  money  into  court  (v), 

1S88.  Where  the  debtor  claims  to  be  discharged  by  reason 
of  payments  which  were  not  specially  made  in  respect  either 
of  the  principal  or  the  interest  of  the  mortgage,  the  rule  is 
that  a  general  payment  shall  be  applied  in  the  first  place 
to  sink  the  interest,  before  any  part  of  the  principal  is  dis- 
charged (w). 

It  is,  however,  the  right  of  the  debtor,  in  the  first  instance, 
to  declare  upon  what  account  he  pays  the  money  (»);  according 
to  the  maxim  quicquid  solvitur,  solvitur  secundum  modum 
sohentis;  and  when  he  has  so  declared,  the  destination  of  the 
payment  cannot  be  changed  (y). 

But  where  the  debtor  omits  at  the  time  of  payment,  to 
declare  upon  what  account  the  money  was  paid,  he  cannot 
afterwards  do  so  {z).  The  right  of  appropriation  is  then  with 
the  creditor  (a),  who  may  refer  it  to  that  one  for  which  he  has 
the  least  available  security  (5) ;  and  it  has  been  held,  that 
entries  made  by  the  debtor  in  his  own  books  are  not  sufficient 
evidence  of  the  particular  application  of  money  paid  on  a 
general  account  (c).  ,  A  direction  to  the  agent  of  a  vendor  to 
apply  in  payment  of  the  purchase-money,  a  sum  in  his  hands 
belonging  to  the  purchaser,  has  also  been  held  not  to  discharge 
the  vendor's  Jien,  where  he  was  not  informed  of  the  mode  of 
payment ;  although  the  agent  had  acted  upon  the  direction,  by 


(«•)  Snare  v.  Baker,  13  Jur.  203.  v.  Sterne,  9  Mod.  427.    Lord  Kenyon, 

(jib)  Chase  v.  Box,  Freem.  Ch.  261.  in  Hammersley  v.  Knonlys,  intimated 

(»)  Mills  V.  Fowkes,  5  Bing.  N.  C.  that  the  debtor  might  make  the  appro- 

456;  per  Shadwell,  V.-C.  E.,  Bradley  priation  at  a  future  time  in  respect  o£ 

V.  Heath,  3  Sim.  359.    So  by  the  civil  a  foregone  transaction;  but  the  obser- 

law,  Colquh.  §  1836;  Bamundoss  Moo-  vation  appears  to  refer  to  the  particulnr 

kerjea  v.  Omeish  Chnnder  Eaee,  6  Mo.  case,  and  not  to  affect  the  general  rule. 

E.  I.  289.  (a)  Mills  v.  Fowkes,  5  Bing.  N.  C, 

{y)  Per  Lord  Kenyon,  Hammersley  455. 

v.  Knowlys,  2  Esp.  666;  per  Best,  J.,  (J)  Mackenzie  v.  Gordon,  6  CI.  &  F. 

Simson  v.  Ingham,  2  B.  &  C.  65.  892,  per  Lord  Cottenham. 

{z)  Per  Lord  Hardwicke,  Wilkinson  (c)  Manning  v.  Westcrne,  2  Vern. 

606. 
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debiting  the  account  of  the  purchaser,  and  crediting  that  of  the 
vendor  with  the  amount  (d). 

1S89.  On  the  other  hand,  although  under  the  civil  law 
the  application  of  the  payment  was  regulated  by  the  law, 
unless  the  creditor  made  an  immediate  appropriation  (e),  he 
may,  by  the  law  of  England,  declare  upon  what  account  he 
receives  the  money,  at  any  time  after  payment,  and  before 
action  brought,  or  account  settled  between  him  and  his  debtor ; 
and  his  written  memorandum  may  be  used  after  his  death  as 
evidence  of  his  intention,  and  has  been  allowed  to  prevail 
against  the  oath  of  the  debtor  that  he  paid  the  money  upon 
another  account  (/). 

When  the  debtor  becomes  bankrupt,  the  creditor's  right  of 
appropriation  accrues  to  him  and  is  fixed  at  the  bankruptcy 
and  must  be  regulated  by  the  state  of  the  account  at  that 
time  iff). 

1290.  When  there  has  been  no  appropriation  by  either 
party,  the  general  presumption,  (liable  to  be  rebutted  by  evidence 
of  a  different  intention  (/*)»)  isj  that  the  monies  were  intended 
to  be  applied  in  discharge  of  the  items  of  the  debt  con- 
secutively  (e);  and,  therefore,  where  partners  made  a  mortgage 
to  their  bankers  to  secure  a  running  account,  and,  after  the 
death  of  one  of  the  partners,  it  was  arranged  that  the  account 
should  go  on  with  the  new  firm,  which  was  then  formed,  and 
which  afterwards  became  bankrupt,  the  debt  which  existed  at 
the  death  of  the  partner  was  held  to  have  been  discharged 
by  reason  that  a  larger  sum  than  was  then  due  had  been  paid 
by  the  new  firm  before  the  bankruptcy  (k).  So  the  lien  of  the 
vendor  for  his  unpaid  purchase-money  wiU  be  discharged  by 

(d)  Wront  v.  Dawes,  25  Beav.  369;  (7i)  City  Discount  Co.  v.  M'Lean, 
4  Jnr.,  N.  S.  397.  D.  E.,  9  C.  P.  692. 

(e)  Per  Sir  W.  Grant,  Clayton's  case,  (i)  Mills  v.  Fowkes,  5  Bing.  N.  C. 
1  Mer.  572;  Colqnh.  §  1836.  455;  Qayton's  case,  1  Mer.  572;  Bo- 

(/)  Wilkinson  v.  Sterne,  9  Mod.  427;      denham  v.  Purchas,  2  B.  &  Aid.  39. 
Simson  v.  Ingham,  2  B.  &  C.  65.  (A)  Fearenside  v.  Derham,  13  L.  J., 

(g)  Per  Lord  Cranworth,  Johnson,  N.  S.,  Ch.  354,  and  see  De  Medewe's 
Exp.,  3  De  G.,  M.  &  G.  286,  Trust,  Ee,  26  Beav.  588;  5  Jur.,  N.  S. 

421. 
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payments  made  by  the  purchaser  on  a  general  account,  and 
which,  being  applied  according  to  priority  of  receipts,  would  be 
sufficient  to  cover  the  debt  (V). 

In  this  respect  also  the  rule  of  the  English  courts  differs 
from  that  of  the  civil  law,  under  which  the  payment  was  first 
applied  in  discharge  of  the  most  burthensome  debt;  of  that 
which  carried  interest  rather  than  of  that  which  carried  none; 
of  that  which  was  secured  by  a  penalty  rather  than  of  that 
.which  rested  on  simple  agreement ;  and,  where  all  were  equally 
burthensome,  of  the  oldest  debt  (m).  And  this  seems  to  have 
been  formerly  the  rule  in  England ;  for  it  was  laid  down  in  an 
early  case,  that  if  mortgage  debts,  and  also  debts  which  do 
not  bear  interest,  be  ovsdng  by  the.  same  person,  and  he  make 
a  general  payment,  it  shall  be  taken  to  have  been  paid  towards 
discharge  of  the  mortgage  debt;  because  it  is  natural  to  sup- 
pose that  he  would  rather  elect  to  pay  first  the  interest- 
bearing  debt  {n), 

1291.  The  application  of  payments  in  discharge  of  the 
items  of  the  account  in  order  of  date  prevails  against  the 
creditor,  where  he  attempts,  post  litem  motam,  to  make  an  ap- 
propriation of  general  payments  (o)  ;  and  a  solicitor,  claiming 
costs  in  respect  of  transactions  which  he  Imew  were  beyond 
the  powers  of  his  clients,  being  trustees,  cannot,  post  litem 
motam,  appropriate  general  payments  to  costs  incmTed  in 
respect  of  the  unauthorized  business.  Such  payments  will  be 
applied  in  discharge  of  costs  which  the  clients  were  properly 
liable  to  pay  (p).  It  seems,  also,  that  even  if  the  costs  had 
been  expressly  paid  to  the  solicitor,  he  could  not  have  retained 

(?)  Stuart  V.  Ferguson,  Hayes,  Ir.  debtor,  the  creditor  by  his  receipt  may 

Eq.  E.  452.  appropriate.     If  no  appropriation  by 

(m)  Clayton's    case,    1  Mer.   572 ;  either,  the  creditor  may  appropriate  to 

Stoveld  V.  Bade,  12  Mo.  370.    Accord-  which  debt  he  pleases,  or  to  interest 

ing  to  a  more  precise  bnt  not  very  in-  only.    (1  Bell,  Com.  (Shaw),  73.    See 

telligible  statement:  1st,  to  extinguish  also  Campbell  v.  Dent,  2  Mo.  P.  C. 

interest;  2nd,  capital;  3rd,  debts  which  292.) 

the  debtor  owes  on  his  own  account;  (n)  Heyward  v.  Lomax,  1  Vem.  24. 

4th,  the  older  debt;  5th,  that  which  (o)  Tardrew  «.  Howell,  cited  1  H.  & 

weighs  most  heavily  on   the  debtor  M,  440.    See  31  L.  J.,  N.  S.,  Ch.  67. 

(Colqnh.  §   1836.)     In    Scotland,  if  (jp)  Phoenix  Life  Assurance  Co.,  Ee, 

there   be    no    appropriation   by   the  1  H.  &  M,  433, 
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them  as  against  the  cestuis  que  trust  of  the  clients ;  and  it 
follows  that,  even  before  suit,  general  payments  could  not  have 
been  appropriated  as  against  them  to  such  costs. 

1292.  Where  a  payment  is  made  in  respect  of  a  composition 
for  several  debts  due  to  the  same  creditor,  it  will  be  applied 
rateably  towards  the  discharge  of  all  the  debts,  whether  secured 
or  unsecured,  although,  by  failure  of  the  subsequent  payments, 
the  creditor  was  remitted  to  his  original  rights  (q). 


Chapter  IX.    Part  2. — Of  the  Kelease  op  the  Debt 
OR  Security. 

1293.  A  security  created  by  deed  ought  generally  to  be 
discharged  by  deed;  a  record  by  record;  or  a  writing  by 
writing  (r). 

By  a  release  of  all  debts  without  more  words  are  discharged 
and  released  all  debts  then  owing  from  the  releasee  to  the 
releasor  upon  specialties  or  otherwise,  and  upon  statutes ;  and 
by  releasing  the  debt  the  security  for  the  debt  is  released  (s). 

An  alleged  release  or  forgiveness  of  the  debt  or  of  the  in- 
terest of  it  cannot  be  established  in  equity  merely  by  showing 
that  the  creditor  had  expressed  an  intention  to  release  the 
debt,  if  there  be  nothing  which  amounted  to  a  release  at 
law  (if). 

And  although  it  was  held  by  Lord  Hardwicke,  that  the 
mortgage  could  not  be  enforced  in  a  case(M)  in  which  the 
raoTtgagor,  having  brought  his  writings  to  the  mortgagee,  the 
latter  said,  "Take  back  your  writings,  I  freely  forgive  you 
the  debt;"  with  other  expressions  showing  an  intention  to 

(q)  Thompson  v.  Hudson,  L.  R.,  6  Cowper  «.  Green,  7  M.  &  W.  633. 

Ch.  320.  (<)  Asten  v.  Pye,  5  Ves.  350,  n.; 

(r)  Per  Sir  W.  Alexander,  Cnpit  v.  Bym  v.  Godfrey,  4  Ves.  6;  Eden  v. 

Jackson,  13  Pr.  721;  M'Qel.  503.    So,  Smyth,  5  Ves.  341;  Reeves  v.  Brymer, 

by  the  ciyil  law,  "STihil  tam  naturale  6  Vea.  516;  Flower  r.  Marten,  2  M.  & 

est,  quam  eo  genere  qnidque  dissolvere  C.  459;  Peace  v.  Hains,  11  Hare,  151. 

quo  colligatnm  est."    (Dig.  60, 17, 35.)  («)  Richards  v.  Syms,  2  Eq.   Ca. 

(s)   Shep.   Tonchst.   Preston,  342 ;  Abr.  617;  Bam.  Ch.  90. 
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benefit  the  mortgagor ;  it  is  considered  (x)  that  he  treated  this 
not  as  a  mere  declaration  of  intention,  but  as  a  legal  discharge^ 
equivalent  to  a  re-delivery  of  the  mortgage  deed.  And  if  the 
mortgagee  cancel  the  mortgage,  it  is  as  much  a  release  as 
cancelling  a  bond,  provided  it  be  done  with  intention  to  release; 
but  the  question  of  intention  is  for  a  jury  (y). 

1294.  But  although  no  release  be  created  at  law,  the  cre- 
ditor may  have  so  acted  that  he  will  not  be  allowed  in  equity 
to  enforce  his  security;  as  if,  on  the  faith  of  the  creditor's 
representation,  the  debtor  have  done  acts  by  which  his  position 
has  been  altered.  This  may  be  illustrated  by  a  case  (z)  in 
which  the  debtor,  in  consequence  of  the  mortgagor's  declara- 
tion that  he  would  not  call  upon  him  to  pay  rent  for  the 
mortgaged  premises,  continued  in  them  instead  of  selling  them 
for  payment  of  the  debt ;  and  it  seems  that  this  rule  wiU  be 
more  readily  applied  to  the  release  of  interest  than  of  principal, 
because  an  intention  to  release  the  latter  would  probably  be 
evidenced  by  the  giving  up  of  the  security  (a).  So  if  the 
promise  to  release  were  coupled  with  a  condition,  which  has 
been  performed  by  the  debtor,  and  amounts  to  a  consideration 
for  the  release ; — ^as  payment  of  the  probate  and  legacy  duty 
upon  a  debt  promised  to  be  released  by  the  legatees  of  the 
creditor  (S). 

1 395.  If  a  mortgagee  have  been  induced  by  the  mortgagor 
to  re-convey  to  him,  in  consideration  of  the  substitution  for 
his  mortgage  of  other  securities,  which  are  afterwards  found 
to  be  fictitious,  the  re-conveyance  is  void,  and  cannot  be  set 
up  either  by  way  of  estoppel  or  otherwise  against  the  maker ; 

(iK)  Per  Lord  Loughborough,  Byra  Eq.  184;  35  Beav.  130;  and  see  per 

■v.  Godfrey,  i  Ves.  10 ;  per  Wigram,  Turner,   L.  J.,    Taylor   v.  Manners, 

V.-C,  in  Cross  V.  Sprigg,  6  Hare,  656;  L.  R.,  1  Ch.  48.    See  also  Money  r. 

2  Mac.  &  G.  113.    And  see  obseiTa-  Jorden,  2  De  G.,  M.  &  G.  318;  revd.  5 

tions.  of  Turner,  L.  J.,  in  Taylor  v.  H.  L.  C.  185,  diss.  Lord  St.  Leonai-ds; 

Manners,  L.  R.,  1  Oh.  48.  Douglas,  Exp.,  3  Deac.  &  Ch.  310. 

(2^)  Per  Lord  Hardwicke,  Harrison  (a)  Yeomans  «.  Williams,  and  see 

V.  Owen,  1  Atk.  520;  see  Gummer  r.  Cross  v.  Sprigg,  sup. 

Adams,  13  L.  J.,  N.  S.,  Ex.  40.  (S)  Taylor  i\  Manners,  L.  B.,  1  Ch. 

(«)  Yeomans  v.  Williams,  L.  E.,  1  48, 
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whose  equity  against  the  estate  is  paramount  over  the  title 
of  mortgagees  puisne  to  him,  whether  they  lent  their  money 
before  or  after  the  date  of  the  release ;  and  although,  if  the 
re-Gonveyance  had  been  made  to  them  instead  of  to  the  mort- 
gagor, they  might  have  been  protected  as  purchasers  for 
valuable  consideration  without  notice  of  the  fraud  (c).  But 
the  prior  mortgagee  wiU  be  restored  to  his  position  without 
prejudice  to  the  rights  of  persons  who  are  alleged  to  have 
lent  money  on  the  faith  of  the  release  (d). 

1S96.  A  creditor  who  has  released  the  Surety  on  the 
strength  of  a  substituted  security,  which  turns  out  to  be  in- 
valid and  fraudulent,  will  also  be  restored  to  his  rights  against 
the  surety,  although  the  latter  were  innocent  of  the  fraud; 
being,  however,  bound  to  restore  to  their  former  position  per- 
sons who  had  made  advances  to  the  surety  on  the  faith  of  his 
release  by  the  creditor  (e).  And  it  was  said  that  the  result 
would  have  been  the  same  if  the  substituted  security  had  failed 
through  mistake,  instead  of  fraud.  Nor  can  a  surety,  who  has 
been  released  in  consequence  of  his  own  misrepresentation,  be 
excused  from  liability  on  the  ground  that  he  was  prevented 
by  the  release  from  suing  the  principal  debtor,  though  the 
misrepresentation  were  innocent  on  the  part  of  the  surety. 

But  if  afrer  a  release  has  been  fraudulently  obtained  the 
mortgagor,  with  the  concurrence  of  the  puisne  incumbrancer, 
makes  another  security,  under  which  the  estate  is  sold,  it 
cannot  be  followed  against  the  purchaser  claiming  for  value, 
without  notice,  and  on  the  faith  of  the  release  ;  nor  can  any 
part  of  the  purchase-money,  which  has  been  received  by  the 
puisne  incumbrancer  without  notice  of  the  fraud,  be  recovered 
from  him  (/). 

1297.  A  judgment  may  be  discharged  by  release  (.^r) ;  but 
the  release  from  a  judgment  of  part  of  any  of  the  heredita- 
ments charged  therewith  does  not  now  affect  the  validity  of 

(o)  Eyre  v.  Bnrmester,  10  H.  L.  C-  («)  Scholefield  i:  Templer,  supra. 

90;  8  Jur.,  N.  S.  1019.  (/)  Eyre  v.  Burinester,  10  Jui-.,  N.  S. 

((?)  Id. ;   Scholefield  i\  Templer,  4      379,  687. 
De  G.  &  J.  429.  (y)  I/itt.  s.  507. 
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the  judgment  as  to  the  hereditaments  remaining  um-eleased, 
or  as  to  any  other  property  not  specially  released;  without 
prejudice  nevertheless  to  the  rights  of  all  persons  interested 
in  the  hereditaments  or  property  remaining  unreleased,  and 
not  concurring  in  or  confirming  the  release  {h).  This  is  in 
accordance  with  the  general  law  concerning  pledges,  that 
release  of  part  of  the  security  is  only  an  extinguishment 
pro  tanto ;  as,  on  the  other  hand,  payment  of  part  of  the 
debt  leaves  the  security  complete  for  the  residue  (i). 

1S98.  A  debt  may  also  be  discharged  by  set-off,  which 
however  does  not,  as  in  the  civil  law,  take  effect  in  our  courts 
ipso  jure.  In  the  absence  of  a  special  agreement  both  debts 
subsist  notwithstanding  the  cross  demands,  and  may  be  sepa- 
rately dealt  with  (J). 

But  the  benefit  of  a  set-off  may  now  be  obtained  by  way 
of  counter-claim  in  an  action  to  enforce  the  demand  against 
which  the  right  of  set-off  is  claimed,  subject  to  the  power  of 
the  court  or  judge  to  refuse  to  allow  it  to  be  so  disposed  of, 
where  it  would  be  inconvenient  or  improper  {K). 


Chapter  IX.    Part  3. — Of  Merger  and  Waiver. 

12991  Of  Merger  of  tlie  Belt. 
1328.  Of  Merger  of  the  Security. 
1335.  Of  Waiver. 

1399.  There  shall  not  after  the  1st  November,  1875,  be 
any  merger,  by  operation  of  law  only,  of  any  estate,  the  bene- 
ficial interest  in  which  would  not  be  deemed  to  be  merged  or 
extinguished  in  equity  (Z).  But  before  this  enactment,  the 
rules  of  law  were  no  guide  upon  this  subject  to  courts  of  equity, 
which  sometimes  held  a  charge  to  be  merged  where  it  would 
have  subsisted  at  law,  and  sometimes  preserved  it  where  at  law 
it  would  have  been  merged  (m). 

(7i)  22  &  23  Vict.  c.  36,  s.  11.  Ord.  XIX.  (3). 
(i)  Story,  Bailments,  §  301.  Q)  Supreme    Court   of   Judicature 

0')  Pettat  V.  ElUs,  9  Ves.  563;  Pin-  Act,  1873,  c.  66,  a.  25  (1);  Commence- 

nock  V.  Harrison,  3  M.  &  W.  632.  ment  Act,  1874,  c.  83,  s.  2. 
(/«)  Judicature  Act,  1873,  s.  24  (3) ;  (m)  Forbes  v,  Moffatt,  18  Ves.  884. 
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1800.  Where  a  person  is  or  becomes  entitled  to  the  inherit- 
ance of  an  estate,  of  a  charge  ,upon  which  he  is  also  the  owner, 
and  it  is  indifferent  to  his  interests  whether  the  charge  should 
or  should  not  subsist,  a  prestimption  arises  in  equity  at  his 
death  (n),  that  the  charge  has  merged  in  the  inheritance  (o). 
And  if  a  person  so  entitled,  or  so  entitled  in  equity  (his  trustees 
for  sale  having  the  legal  interests),  sell  the  estate  free  from 
incumbrances,  he  cannot  say  that  there  was  no  merger  a& 
against  the  purchaser  (jb).  But  the  legal  merger  of  a  charge, 
by  the  conveyance  of  it  and  the  estate  to  trustees,  would  not,  it- 
seems,  before  the  late  act  affect  the  equitable  interests  of  the 
owner  of  the  estate  if  he  be  only  tenant  for  life(y).  The 
owner,  if  he  will,  may  also  preserve  the  charge ;  the  presump* 
tion  against  merger  being  rebutted  by  some  direct  expres- 
sion (r)  by  him  of  a  contrary  intention,  or  by  such  acts  as 
equity  will  consider  to  be  evidence  of  an  implied  intention; 
neither  of  which,  however,  will  have  any  effect,  until  the  time 
at  which,  but  for  the  contrary  intention,  the  charge  and  the 
estate  would  have  become  united  in  one  person  («),  or  (if 
neither  of  these  exist)  where  under  the  particular  circumstances 
of  the  case  it  appears  more  for  the  benefit  of  the  owner,  that 
the  charge  should  be  kept  on  foot  (t)  (1334). 

It  appears  to  have  been  formerly  thought  (w),  that  the  prin- 
ciple of  merger  applied  only  to  the  union  of  an  equitable  charge 
with  the  inheritance,  and  not  where  the  charge  is  secured  by 
a  legal  interest ;  but  it  is  now  well  settled  (x)  that  no  such 
distinction  exists. 

(m)  Swinfen  v.  Swinfen,  29  Beav.  2ii ;  9  Jnr.,  N.  S.  346 ;  32  L.  J.,  Ch. 

199 ;  7  Jur.,  N.  S.  89;  Allen  v.  Aid-  653 ;  Wilkes  v.  Collin,  L.  E.,  8  Eq. 

ridge,  6  Jur.  183.  338. 

(o)  Forbes  v.  Moffatt,  18  Ves.  384;  (t)  Forbes  •«.  Moffatt,  supra;  Earl 

Parry  v.  Wright,  1  Sim.  &  S.  369;  5  of  Clarendon  v.  Barbara,  1  Y.  &  C. 

Euss.  142;  Tyler  v.  Lake,  4  Sim.  351;  C.  C.  688 ;  Gwillim  v.  Holland,  cited 

Davis  V.  Barratt,  14  Beay.  551;  Hatch  18  Ves.  393;  Chester';'.  Willes,  Ambl. 

V.  Skelton,  20  Bear.  453;   Pears  v.  246. 
Weightman,  2  Jur.,  N.  S.  586.  («)  Chester  v.  Willes,  supra ;  Duke 

ip)  Bulkeley  v.  Hope,  1  Kay  &  Jo.  of  Chandos  v.  Talbot,  2  P.  Wms.  601; 

482;  I'Jur.,  N.  S.  864.  Thomas  v.  Kemeys,  2  Vcm.  348. 

(j)  Id.  (a;)  Astley  v.  Milles,  1  Sim.  298; 

()•)  Bailey  r.  Eichardson,  9  Hai-e,  Gower  v.  Gower,  1  Cox,  53;  Wynd- 

734.  Ham  v.  Earl  of  Egremont,  Ambl.  766. 

(«)  Tyrwhitt  I'l  Tyrwhitt,  32  Beav. ' 
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1 301 .  These  principles  are  of  extensive  application,  not  only 
as  regards  the  rights  of  the'  owners  and  persons  entitled  to  suc- 
cessive or  limited  interests  in  estates,  and  their  representatives,, 
but  also  as  they  affect  the  priorities  of  different  incumbrancers 
by  way  of  mortgage.  Where,  for  instance,  the  purchaser  of  an 
equity  of  redemption  pays  off  the  fitst  mortgage,  and  takes  a 
reconveyance  (y) ;  or  a  mortgagee  takes  a  conveyance  of  the 
equity  of  redemption,  in  consideration  of  the  debts  due  to  him- 
self, and  the  other  mortgagees,  whom  he  covenants  to  pay  («)  5 
or  an  incumbrancer  pays  off  arrears  of  head  rent  due  on  the 
estate,  and  afterwards  purchases  the  inheritance  (a),  in  aU  these 
cases  the  debt  which  has  been  discharged  will,  prima  facie, 
merge,  as  against  the  other  incumbrancers. 
.  So  where  a  third  incumbra,ncer,  having  notice  of  the  second 
mortgage,  bought  the  estate,  Contracting  to  pay  off  the  iacum-^ 
brances,  and  the  first  mortgagee  reconveyed  to  a  trustee  for. 
the  purchaser  in  fee;  the  second  mortgagee  was  held  to  have 
become  first  incumbrancer,  both  as  against  the  purchaser  and 
an  incumbrancer  firom  him,  who,  having  constructive  notice 
of  the  second  mortgage,  had  advanced  the  money  for  payment 
of  the  first  (J).  So  if  a  new  mortgagee  pay  off  the  debt,  and 
take  an  assignment  of  the  mortgaged  estate,  but  the  deed  con- 
tains no  assignment  of  the  mortgage  debt,  and  no  intention  to 
preserve  it  is  otherwise  shown,  the  debt  will  be  extinguished  (c). 
Such  an  intention  has,  however,  been  inferred  irom  an  assign- 
ment of  the  estate  to  the  new  mortgagee  in  as  full  and  beneficial 
a  manner  as  that  in  which  the  original  mortgagee  could  have 
held  it  (rf). 

1802.  It  has  even  been  laid  down,  that  the  purchaser  of 
an  equity  of  redemption  cannot  keep  up  a  charge  for  his  own 
benefit.  In  the  case  of  Mocatta  v.  Murgatroyd  (e),  the  mort- 
gagee of  a  ship  had  returned  the  bill  of  sale  to  the  mortgagor, 

(2/)  Toulmin  v.  Steere,  3  Mer.  210;  (J)  Parry  ®.  "Wright,  6  Buss.  142. 

Mackenzie  a.  Gordon,  6  CI.  &  F.  883,  (c)  Medley  v.  Horton,  14  Sim.  226. 

per  Lord  Cottenham.  (f^)  Phillips  v.  Gutteridge,  4  De  G. 

(z)  Brown  v.  Stead,  6  Sim.  635.  &  J.  631.    See  also  Irby  f.  Irby,  25 

(a)  Gamett  t>,  Armstrong,  4  Drn,  Beav.  682. 

&"VVar.  182.  •  (e)  1  p,  -Wmg.  392, 
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who  was  thereby  enabled  to  re-mortgage  different  parts  of  the 
ship  to  other  persons,  and  the  first  mortgagee  acquiesced  in 
those  mortgages.  He  afterwards  took  a  release  of  the  equity 
of  redemption.  It  was  held,  that  the  subsequent  mortgages 
should  be  preferred  to  his,  because  of  his  carelessness  and 
acquiescence ;  and  that  though  he  had  taken  a  release  of  the 
equity,  it  did  not  oblige  him  to  pay  the  intermediate  mort- 
gages if  he  would  waive  the  release. 

In  the  case  of  Greswold  v.  Marsham  {f)^  the  mortgagee 
hElving  notice  of  two  out  of  three  subsequent  judgments,  which 
had  been  confessed  by  the  mortgagor,  took  (after  a  decree  for 
foreclosure)  a  conveyance  of  the  equity  of  redemption,  and 
was  decreed  to  pay  the  two  judgment  creditors;  but  the 
third  had  no  relief  because  he  gave  no  notice  in  time  of  his 
judgment. 

These  cases  "are  direct  authorities,"  says  Sir  William  Grant, 
M.  R.,  "  to  show,  that  one  purchasing  an  equity  of  redemption 
cannot  set  up  a  prior  mortgage  of  his  own,  nor,  consequently,  a 
mortgage  which  he  has  got  in,  against  subsequent  incumbrances 
of  which  he  had  notice;"  and  applying  the  doctrine  thus  laid 
down  to  the  case  before  him,  the  learned  judge  held  (g),  that 
the  purchasers  of  an  equity  of  redemption,  who  had  paid  off  a 
prior  mortgage  out  of  the  purchase-money,  and  taken  a  convey- 
ance of  the  legal  estate,  could  not  set  up  that  mortgage  against 
an  annuitant,  who  had  originally  taken  subject  to  it.  And 
Turner,  L.  J.,  when  V.-C,  referred  to  this  judgment  as  good 
law  (A),  but  his  observation  appears  to  have  been  extrajudicial, 
since  he  expressly  declared  the  principle  to  be  inapplicable  to 
the  case  before  him. 

On  the  other  hand.  Knight  Bruce,  L.  J.,  in  a  somewhat  later 
case  (observing  (i)  of  the  cases  of  Mocatta  v.  Murgatroyd  and 

(/)  2  Ch.  Ca.  170.  the  sale  was  expressly  made  subject  to 

(g)  Tonlmin  v.  Steere,  3  Mer.  210.  the  claiia  under  the  agreement,  though 

In  Smith  t.  Phillips  it  was  held,  that  the  validity  of  the  claim  was  not  ad- 

an  equitable  mortgagee,  who  had  pur-  mitted.    (1  Keen,  694.) 

chased  the  inheritance,  was  bound  to  (A)  Squire  «.  Ford,  9  Hare,  47,  and 

perform  an  agreement  for  a  lease  made  see  Chesshyre  v.  Biss,  2  Gif.  287. 

by  the  mortgagor,  with  notice  of  the  (i)  "Watts  v.  Symes,  1  De  G.,  Mac. 

mortgage,  on  the  ground  of  merger  j  &  G.  240. 
but  it  seems  to  have  been  thought  that 
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Greswold  v.  Marsham,  upon  which  Sir  W.  Grant  expressly 
rested  his  doctrinej  "I  always  doubted,  and  stUl  doubt,  whether 
the  cases  mentioned  by  him  go  that  length "),  held  with  Lord 
Cranworth,  L.  J.,  on  appeal  from  the  V.-C.  of  England,  that 
a  purchaser  of  an  equity  of  redemption,  who  had  paid  off  the 
first  mortgage  out  of, the  purchase-money,  might,  having  shown 
an  intention  of  doing  so,  stand  in  the  first  mortgagee's  place 
against  the  next  incumbrancer.  And  it  is  submitted,  that  the 
doctrine  attributed  to  Sir  William  Grant,  is  not  in  truth  sup- 
ported by  the  only  authorities  cited  in  support  of  it.  In  the 
case  of  Mocatta  v.  Murgatroyd  it  was  indeed  said,  that  the 
release  did  not  oblige  the  prior  mortgagee  to  pay  the  other 
incumbrancers,  provided  he  would  waive  it ;  the  inference  it  is 
presumed  being,  that  if  he  would  not  waive  it,  he  must  pay 
them.  But  this  is  surely  a  loose  way  of  expressing  so  broad  a 
rule  ;  and  it  seems  by  the  report,  that  if  the  release  had  been 
waived,  the  first  mortgagee  could  not  have  set  up  his  mortgage 
against  the  later  ones,  because  by  his  acquiescence  .and  careless- 
ness, he  had  been  already  declared  to  have  lost  his  priority.  Of 
even  less  value  on  this  point  seems  to  be  the  decision  in  Gres- 
wold V.  Marsham.  The  two  judgment  creditors  had  there 
offered  to  redeem  the  mortgagee,  who  afterwards,  and,  it  seems, 
behind  their  backs,  got  a  foreclosure  decree,  and  then  took  a 
release.  Here  there  was  an  act  of  fraud,  quite  sufficient,  it  is 
presumed,  to  postpone  the  mortgagee.  But  in  fact  when  the 
release  was  made  there  was  nothing  upon  which  it  could  ope- 
rate. The  equity  of  redemption  had  been  already  destroyed, by 
the  foreclosure.  How  then  could  a  case,  in  which  the  release 
had  no  effect,  be  an  authority  for  its  alleged  power  of  utterly 
destroying  the  mortgagee's  original  debt  {k)  ? 

1 303.  The  decision  in  the  case  of  Toulmin  v.  Steere  will  not 
justify  the  contention  that  if  a  first  mortgagee  purchase  the 
equity  of  redemption  from  a  mesne  assignee,  who  took  it  subject 

(Jt)  It  may  be  objected  that  the  de-  paid  the  money  to  prevent  further  liti- 

cision  in  Toulmin  v.  Steere  was  acqui-  gation.    (5  Russ.  148.)    Note  also,  that 

esced  in ;   but  an  appeal  was  signed  it  was  not  necessary  for  the  decision  to 

against  it,  though  not  prosecuted,  be*  lay  down  the  rule  so  broadly, 
cause  a  relative  of  one  of  the  parties 
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to  a  mortgage  to  the  original  mortgagor  for  the  purchase-money, 
the  first  mortgage  is  so  merged  that  the  mortgagor  is  reKeved 
from  his  covenant  to  pay,  and  let  in  as  a  prior  incumbrancer  in 
respect  of  the  security  for  his  purchase-money  (I) ;  nor  where 
the  prior  mortgagee  has  accepted  a  security  on  the  mortgaged 
property,  in  a  different  form,  from  and  in  lieu  of  his  original 
security  under  an  arrangement  to  which  the  puisne  incum- 
brancer is  not  a  party  and  to  which  he  does  not  accede,  will  the 
latter  be  allowed  to  claim  the  benefit  of  the  merger  (m).  Nor 
will  it  enable  the  mortgagor  to  set  up  against  his  puisn^  incum- 
brancer (n)  a  prior  mortgage  created  by  himself,  and  of  which 
he  has  obtained  the  benefit  either  by  transfer,  or  by  buying  from 
the  first  mortgagee  under  his  power  of  sale  ;  because  if  the 
mortgagor  pays  off  a  charge  on  the  estate,  he  does  so  for  the 
benefit  of  the  inheritance,  and  of  all  who  are  entitled  to  subse- 
quent charges  thereon.  However,  it  is  considered  that  a  pur- 
chase by  the  mortgagor  after  several  hon^  fide  mesne  transfers, 
might  be  set  up,  since  the  mortgagor  would  not  then  be  found 
paying  into  the  hand  of  the  prior  mortgagee,  money  which  he 
is  bound  by  his  contract  to  pay  in  discharge  of  his  debt. 

1304.  It  has  also  been  held  that  a  term  in  the  hands  of 
a  trustee  for  a  mortgagee,  does  not  become  a  satisfied  term  so 
as  to  deprive  the  mortgagee  of  its  protection  against  the  dower 
of  the  bankrupt's  wife;  by  reason  that  the  mortgagee  has  taken 
a  conveyance  of  the  fee  discharged  from  the  equity  of  redemp- 
tion, in  consideration  of  his  releasing  the  bankrupt's  estate  fi:om 
the  debt  (o). 

1306.  The  trustees  of  a  deed  for  the  benefit  of  creditors,  by 
which  all  the  real  and  personal  estate  of  the  debtor  has  been 
conveyed  to  them,  do  not  thereby  become  owners  of  the  estate, 
so  as  to  cause  the  merger  of  a  judgment  assigned  to  them  by 
one  of  the  creditors  (p). 

(Z)  HaycTon  v.  liirkpatrick,  U  Jur.,  (to)  Ottef  i>.  Lord  Vaux,  2  K.  &  J. 

N.  S.  836;  31  Beav.  645.  650;  6  De  G,,  M.  &  G.  638. 

(wi)  Stevens  v.  Mid  Hants  Railway  (o)  -Anderson  v.  Pignet,  L.  E.,  8  Ch. 

Co.,  L.  K.,  8  Ch.  1064.  180. 

(,p)  Squire  v.  Ford,  9  Hare,  47. 
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1306.  The  rights  of  the  adult  tenant  in  tail,  and  of  the 
tenant  for  life,  are  governed  by  special  equities  arising  out 
of  the  nature  of  their  estates.  Where  an  adult  tenant  in  tail, 
having  the  ordinary  rights  which  belong  to  that  interest,  pays 
off  a  charge,  the  presumption  (but  which  arises  from  inference 
only,  and  may  be  rebutted  by  evidence)  is,  that  he  has  done  it 
to  benefit  the  estate  {q) ;  contrary,  it  seems,  to  the  earlier  rule, 
which  did  not  extend  the  presumption  of  merger  to  the  case  of 
tenant  in  taU  (r).  The  presumption  stands  on  the  reasoning, 
that  as  the  tenant  in  tail  can,  if  he  will,  acquire  the  fee  simple, 
an  inference  arises  from  his  not  doing  so,  that  he  intends  the 
estate,  which,  in  fact,  passes  by  his  forbearance  to  the  remain- 
derman, to  pass  to  him  freed  from  the  charge. 

1 307.  But  no  merger  wUl  be  presumed  of  a  charge  paid  off 
by  one  possessed  of  an  estate  defeasible  under  an  executory  de- 
vise («) ;  such  a  person  is  not  within  the  principle  which  affects 
tenants  in  tail,  because  he  cannot  of  his  own  act  make  his  estate 
indefeasible ;  and  although  he  is  not  like  the  tenant  for  life, 
because  upon  a  contingent  event  his  estate  may  become  indefea- 
sible, yet  the  same  principle  is  applied  to  him  which  is  appHed 
to  the  tenant  for  life. 

1308.  As  to  whom,  whether  he  be  simple  tenant  for  life 
or  tenant  for  life  with  remainder  in  fee  to  himself  (i),  after 
contingent  remainders,  and  whether  (m)  the  estate  be,  or  be 
not  inalienable;  the  rule  is,  that  by  payment  of  the  charge 
he  shall  be  presumed  to  be  a  creditor  for  the  amount,  because 
of  the  scantiness  of  his  estate,  even  though  he  have  done  no 
act  to  show  such  an  intention  ;  for  it  will  not  be  supposed  that 

(q)  Jones  V.  Morgan,  1  Bro.  C.  C.  tory  devise  take  effect  or  not.   In  Wig- 

217;  Kirkham  v.  Smith,  1  Ves.  257;  sell  ?.  Wigsell  (2  Sim.  &  S.  364),  the 

Drinkwater  v.  Combe,  2  Sim.  &  S.  340;  estate  tail  was  not  ultimately  defeated, 

Smith  V.  Frederick,  1  Buss.  208;  St.  hut  here  the  defeasible  estate  was.  See 

Paul  V.  Dudley,  16  Ves.  173.  the  observation  of  Sir  A.  Hart  on  these 

(»■)  Duke  of  Chandos  v.  Talbot,  2  cases,  1  Sim.  345. 

P.  Wms.  604;  Chester  v.  Willes,  Ambl.  (Q  Wyndham  v.  Earl  of  Egremont, 

246.  Ambl.  753. 

(»)  Drinkwater  v.  Combe,  2  Sim.  &  («)  Countess  of  Shrewsbury  «.  Earl 

S.  340.,  It  seems,  whether  the  execu-  of  Shrewsbury,  1  Ves.  jun.  227. 
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he  would  discharge  a  debt  on  another  man's  estate  (a;).  And 
if  tenant  for  life  mortgage  subject  to  a  prior  charge  on  the  in- 
heritance which  he  afterwards  pays  off,  and  procures  to  be 
assigned  to  a  trustee  for  himself,  and  he  and  the  trustee  then 
sell  for  valuable  consideration,  the  mortgagee  of  the  tenant 
for  life  has  no  equity  against  the  purchaser  {y).  And  even  if, 
upon  payment  of  the  charge,  the  tenant  for  life  have  taken  an 
assignment,  connecting  it  with  the  legal  estate  of  inheritance, 
and  have  so  prima  facie  put  an  end  to  the  charge,  something 
is  yet  required  to  show  an  intention  to  exonerate  the  inherit- 
ance {z).  No  obhgation  is  upon  the  tenant  for  life  to  declare 
or  show  any  intention  to  keep  up  the  charge,  and  the  burden 
of  proof  is  on  those  who  claim  to  have  the  estate  exonerated : 
but,  it  has  been  said,  that  the  smallest  demonstration  that  the 
tenant  for  life  meant  to  pay  the  money  himself  will  prevent 
his  representatives  from  laying  claim  to  it  (a). 

1809.  Tenant  in  tail  in  remainder,  who  cannot  at  his  plea- 
sure acquire  an  absolute  interest,  but  may  be  defeated  by  the 
birth  of  issue  of  another  person  (6),  and  tenant  in  tail  with 
powers  of  leasing  and  jointuring,  but  who  is  restrained  from 
alienation  (c),  stand  in  this  particular  in  the  same  position  as 
tenant  for  life,  i 

And  both  as  to  tenant  for  life  and  tenant  in  tail  in  remain- 
der the  equities  remain  unchanged,  though  the  one  afterwards 
acquires  the  fee  and  the  other  an  estate  capable  of  enlargement 
into  a  fee,  and  the  existence  of  which  at  the  time  of  payment 
of  the  charge  would  have  caused  a  merger  (d).  The  charge, 
however,  only  remains  unmerged  in  the  case  of  the  tenant  in 
tail  in  remainder  where  he  has  become  entitled  to  it  by  pay- 
ment.    Where  it  devolves  upon  him  without  any  act  on  his 


(i')  Jones  V,  Morgan,  1  Bro.  C.  C.  {a)  Id. 

217)  Faulkner  v.  Daniel,  3  Hare,  199;  (i)  Wigsell  v.  Wigsell,  2  Sim.  &  St. 

Jameson  -ii.  Stein,  21  Beav.  6j   Cole  SGi. 

V.  Stutely,  6  Jur.  314.  (c)  Countess  of  Shrewsbury  v.  Earl 

(y)  Harman  v.  Forster,  1  D.  &  Wal.  of  Shrewsbury,  1  Ves.  jun.  327. 

637.  ((?)  Horton  v.  Smith,  4  K.  &  J.  624; 

(t)  Bnrrell  v.  Earl  of  Egremont,  7  Wigsell  < .  Wigsell,  supra ;   Trevor  r. 

PeaT.  205.  Trevor,  2  M.  &  K.  675. 
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part,  it  will  merge  if  no  contrary  intention  be  expressed,  and  it 
be  indifferent  to  him  whether  it  shall  merge  or  not  (e). 

Where  tenant  in  tail  is  an  infant,  there  is  also  no  presump- 
tion of  merger  (/) ;  for  which  one  reason,  viz,  that  non- 
merger  was  more  beneficial  for  the  infant,  because  he  could 
dispose  of  the  charge,  but  not  of  the  estate,  during  his  infancy, 
has  now  failed ;  but  as  the  presumption  of  merger,  in  the  case 
of  tenant  in  tail,  goes  on  the  principle  that  he  can  acquire  the 
fee,  it  seems  there  will  still  be  no  merger  in  the  case  of  the 
infant  tenant  in  tail.  A  payment  by  the  order  of  the  court 
out  of  an  infant's  estate  will  not  cause  a  merger,  as  no  inten- 
tion to  prejudice  the  estate  or  interest  of  the  infant  can  be 
imputed  to  the  court. 

r  As  the  lunatic  tenant  in  tail,  like  an  infant,  cannot  acquire 
the  fee,  it  seems  there  should  be  no  merger  in  his  case  ( g). 
But  as  to  lunatics  seised  in  fee,  the  charge  will  merge  on  the 
usual  presumption,  and  because  between  the  real  and  personal 
representatives,  who  are  aU  volunteers,  there  is  no  equity  to 
change  the  nature  of  the  property  (A). 

1310.  The  principles  respecting  payment  of  charges  by 
tenants  for  life  apply  only  remotely,  if  at  aU,  to  the  payment 
of  bond  debts,  for  by  payment  of  a  bond  debt  the  legal  right 
to  sue  is  gone ;  and  if  the  equitable  right  be  preserved,  by 
showing  an  intention  to  preserve .  it  at  the  time  of  payment, 
the  tenant  for  life  is  still  only  in  the  same  position  as  other 
bond  creditors.  The  presumption  also  is  strongly  against  the 
intention,,  which,  even  if  it  exist,  cannot  be  made  available 
after  such  a  lapse  of  time,  that  the  bond  creditor,  if  suing  for 
himself,  would  have  no  right  against  the  estate  (z). 

1311.  The  principle  of  want  of  equity  to  bring  back  a 
charge  already  merged  also  applies  where  after  the  merger 

(e)  Horton  i>.  Smith,  and  see  Wynd-  (g)  .Coote,  Mort.  397,  ed.  3. 

ham  V.  Earl  of  Egremont,  Ambl.  763.  (/t)  Lord  Compton  v.  Oxenden,  2 

(/)  Ware  v.  Polhill,  11  Vc3.  257;  Ves.  jnn.  261. 

Thomas  «..  Kemeys,  2  Vem.  348.    See  (i)  Morley  v.  Morley,  6  De  Q.,  Mac. 

2  Ves.  jun.  264,  and  Bnlkeley  v,  Hope,  &  G.  eiOj  and  see  Hoddam  v.  Morley, 

1  K.  &  J.  482.  2  Kay  &  Jo.  836 ;  revd.  1  De  G.  &  J.  1- 
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the  estate  goes  over.  Thus,  where  the  same  person  being 
tenant  in  tail  in  remainder  of  two  estates,  the  produce  of  the 
sale  of  part  of  one  of  them  was  applied  in  redeeming  the  land 
tax  on  both ;  the  land  tax  was  held  to  have  been  so  merged, 
that  upon  one  of  the  estates  passing  from  the  tenant  in  tail  to 
another  person,  the  former  had  no  equity  to  charge  it  with  the 
money  applied  to  the  redemption  (A). 

1312.  There  may,  however,  be  equitable  circumstances, 
under  which  the  remainderman  must  repay  the  charge  to  the 
representatives  of  the  tenant  in  tail.  Thus,  where  tenant  in 
tail  paid  off  a  mortgage,  secured  by  a  term,  of  which  he  took 
no  assignment,  and  afterwards  settled  the  estate  as  if  he  were 
absolute  owner,  and  gave  legacies  to  the  persons  entitled  in 
remainder  by  his  will,  which  referred  to  the  settlement ;  it  was 
held  (Z),  that  those  persons  claiming '  the  estate  under  the  ori- 
ginal settlement  must  make  satisfaction  for  the  charge  to  the 
personal  estate  of  the  tenant  in  tail. 

1313.  It  remains  to  be  considered,  by  what  acts  an  inten- 
tion against,  or  in  favour  of,  merger  may  be  shown  by  tenant 
in  fee  or  in  tail,  and  by  tenant  for  life  respectively. 

The  evidence  may  in  the  first  place  be  either  direct  or  pre- 
sumptive (m),  and  parol  evidence  (w)  may  be  used. 

Merger  may  be  prevented  by  a  conveyance  to  a  trustee, 
with  an  express  declaration  (o)  that  the  object  was  to  preserve 
priority  in  respect  of  the  debt  paid  off.  And  where  no  assign- 
ment had  been  made,  an  express  declaration  of  intention,  in  a 
case  where  a  purchaser  paid  off  the  first  mortgage,  evidenced 
by  the  written  declaration  of  the  mortgagor  that  the  purchaser 
should  stand  in  the  first  mortgagee's  place  till  the  assignment, 
has  also  been  held  (p)  sufficient  to  confer  the  priority  of  the 
latter  upon  the  purchaser,  although  the  payment  was  stated  to 
be  made  out  of  the  purchase-money,  in  discharge  of  the  first 

(A)  Harrison  v.  Bound,  2  De  G.,  (o)  Bailey  v.  Bichardson,  9  Haie, 

Mac.  &  G.  190;  17  Jnr.  663.  734. 

(J,)  Kirkham  v.  Smith,  1  Yes.  257.  {p)  Watts  r.  Svmes,  1  De  G.,  Mac. 

(to)  Hood  v.  Phillips,  3  Bear.  513.  &  G.  240. 
\n)  Astley  v.  MiUes,  1  Sim.  298, 345. 
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mortgage.  And  a  statement  in  a  residuary  account  passed  by 
the  owner  of  the  estate  at  the  stamp  office,  that  he  had  retained 
a  sum  of  money  towards  payment  of  the  mortgage,  coupled 
with  his  written  instructions  for  the  settlement  of  the  estatSj 
after  payment  of  the  mortgage  debt,  was  held  to  show  that  he 
considered  the  charge  to  be  in  existence ;  but  part  of  the  estate 
being  leasehold,  no  stress  was  laid  upon  an  expression  in  his 
will,  that  the  devisees  should  take  the  property  with  all  the 
liabilities  attaching  thereto  (§'). 

But  a  mere  conveyance  tO  a  trustee  without  a  declaration 
win  not  be  sufficient  (»■) ;  this  being  only  one  of  the  grounds 
upon  which  in  equity  the  presumption  of  merger  may  be  re- 
butted, and  not  decisive  evidence  against  the  merger. 

Where  a  person  entitled  to  a  reversion  purchased  charges 
on  the  estate,  which  were  conveyed  to  trustees,  who  declared 
that  they  held  them  for  the  purchaser,  subject  to  the  prior 
contingent  rights  and  interests,  but  so  that,  as  against  tlie 
persons  who  might  become  entitled  to  such  rights  and  interests, 
the  charges  should  remain  in  existence ;  it  was  held  clear,  that 
they  did  not  subsist  as  against' his  devisees  (s). 

1814.  Where  a  declaration  of  trust  is  made,  the  intention 
of  preventing  merger  should  be  clearly  and  unequivocally 
stated,  and  it  wUl  be  considered  that  if  the  intention  did  exist, 
it  would  be  expressed  in  such  an  instrument,  and  be  accom- 
panied by  a  declaration  of  trust  of  the  charge.  In  a  declara- 
tion of  trust,  therefore,  the  intention  will  not  be  inferred  (f) 
from  such  a  circumstance,  as  the  form  of  a  covenant  by  the 
trustee,  to  convey  the  estate  to  the  owner,  his  heirs  and  assigns, 
or  to  such  person  as  he,  his  heirs,  executors,  administrators  or 
assigns  should  appoint.  But  a  declaration  that  a  mortgage 
term  assigned  to  a  trustee  for  the  owner  of  the  inheritance 
shall,  be  held  upon  trust  for  him,  his  executors,  administrators 
and  assigns,  without  mention  of  his  heirs,  may  assist  strongly 

(f)  Hatch  v.  Skelton,  20  Beav.  453.  (g)  Lord  Selsey  v.  Lord    Lake,  1 

(r)  Parry  r.  Wright,  1  Sim.  Sc  St.  Bear.  U6. 
369;  6  Enss.  142;  Hood  v.  PhilUps,  («)  Hood  r.  Phillips,  supra. 

!i  Beav.  513, 


AND  AGAINST  MERGER.  815 

the  presumption  against  merger,  provided  it  be  made  in  the 
character  of  owner  of  the  charge  (u).  Such  a  declaration  made 
by  the  owner  and  another,  where  they  happened  to  be  trustees 
of  the  fund,  was  treated  as  a  mere  declaration  of  the  trusts  by 
which  the  fund  was  originally  affected. 

1316.  The  payment  of  interest,  much  beyond  what  the 
profits  of  the  estate  would  have  discharged,  raises,  in  the  case 
of  tenant  for  life,  a  piresumption  that  he  meant  to  mer^e,  and 
not  to  preserve  the  debt  which  he  has  discharged  (u) ;  and 
merger  has  been  also  held  to  be  caused  (in  the  absence  of 
evidence  showing  a  contrary  intention)  by  the  effect  of  a 
general  release  (x)  by  the  tenant  for  life  to  the  trustees  of  the 
settlement,  by  which  a  term  was  created  in  them  for  securing 
the  charge;  as  amounting  to  a  declaration  that  the  chai'ge 
should  not  be  raised. 

But,  in  considering  the  effect  of  a  release,  note  that  the 
general  intention  wiU  be  carried  out,  and  conditional  and  pro- 
visional terms  supported;  so  that  where  a  judgment  creditor 
executed  a  deed,  by  which  tlie  debtor  conveyed  aU  his  real 
and  personal  estate  for  the  benefit  of  creditors,  and  they 
covenanted  that  it  should  operate  as  a  general  release,  but 
should  not  destroy  the  mortgage,  pledge,  lien  or  other  specific 
security  of  any  creditor,  the  judgment  creditor  was  held  not 
to  have  released  the  judgment  so  as  to  affect  his  priority  over 
a  subsequent  judgment  creditor,  not  a  party  to  the  deed  (y). 

1316.  On  the  other  hand,  the  presumption  in  favour  of 
merger  will  be  strengthened  (though  not  concluded),  if  the 
owner  of  the  estate  dispose  of  it  by  will,  making  no  mention 
of  the  charge  (imless  there  be  other  charges  to  which  the 
devise  is  subject,  and  which  are  also  not  mentioned),  and  using 
language  calculated  to  exclude  the  existence  of  any  charge  on 

(ji)  Gnnter  v.  Gunter,  23  Beav.  571 ;  (a>)  Clifford  v.  Clifford,  9  Hare,  675. 

Tyrwhitt  v.  Tyrwhitt,  32  Beav.  244;  (y)  Solly  v.  Forbes,  2  Brod.  &  Bing. 

9  Jnr.,  N.  S.  846.  38 ;   Twopenny  v.  Young,  3  B.  &  C. 

(,v)  Jones  V.  Morgan,  1  Bro.  C.  C.  208;  Green  v.  Wynn,  L.  R.,  7  Eq.  28; 

205.  Squire  v.  Pord,  9  Hare,  47, 
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the  estate  (z),  or  under  circumstances  showing  that  it  was  not 
treated  as  subject  to  any  charge  (a).  If  the  owner  mortgage  the 
estate  absolutely  without  noticing  the  charge  it  will  merge  (J). 
And  a  charge  secured  by  a  term  has  been  held  to  merge  (c), 
contrary  to  the  admitted  intention  of  the  owner,  where  he 
setlled  the  estate,  covenanting  fully  that  it  was  free  from  in- 
cumbrances, even  though  he  afterwards  made  a  disposition  by 
wiU,  which  showed  that  he  considered  it  to  be  subsisting.  But 
in  a  later  case  (ri),  where  land  tax  had  been  redeemed  by  the 
guardians  of  an  infant  tenant  in  tail,  who  died,  having  be- 
queathed it  (before  the  WiUs  Act)  to  the  next  tenant  in  tail, 
who  suffered  a  recovery  and  made  a  resettlement  by  a  particular 
description  of  the  estate  only,  with  the  usual  general  words,  and 
covenanted  against  incumbrances  (e),  with  particular  exceptions 
which  did  not  refer  to  the  land  tax :  but  after  the  date  of  the 
settlement  always  received  the  land  tax  by  distinct  and  separate 
payments  from  the  tenants,  and  devised  it  by  his  will ;  it  was 
held,  that  the  settlement  did  not  include  the  land  tax,  if  there 
had  been  otherwise  no  merger^  That  there  was  none  prior  to 
settlement,  seems  clear  on  the  authority  of  Ware  v.  Polhill{f), 
for  the  first  tenant  in  tail  died  an  infant,  and  the  second  was  yet 
an  infant  when  he  took  the  estate,  and  down  to  the  time  of  the 
recovery ;  and  the  acts  after  the  settlement  seem  also  sufficient 
to  prevent  merger ;  but  query,  if  the  construction  of  the  deed 
itself  can  be  reconciled  with  that  in  Gower  v.  Gower, 

A  priqr  charge  will  not  be  held  to  subsist,  as  against  a  puisne 
incumbrancer,  where  the  owner  of  it,  and  of  the  estate,  ia  dis- 
posing of  the  latter  by  an  instrument  to  which  the  puisn6  in- 
cumbrancer was  not  a  party,  has  provided  that  the  charge  shall 
not  be  raised  (ff). 

1317.  Even  the  express  extinction  of  certain  charges,  and 

(«)  Hood  V.  Phillips,  3  Beav.  613;  (i)  Blandell  v.  Stanley,  3  De  G.  & 

Grice  v.  Shaw,  10  Hare,  76;  Swinfen  S.  433;  and  see  Neame  v.  Moorsom, 

11.  Swinfen,  29  Beav.  199;  7  Jur.,  N.  S.  L.  E.,  3  Eq.  91. 

89-  (e)  See  also  Bulkeley  v.  Hope,  1 

(fl)  Pitt  V.  Pitt,  22  Beav.  294;  2  Kay  &  Jo.  487;  1  Jnr.,  N.  S.  864. 

Jur.,  N.  S,  1010.  (/)  11  Ves.  257. 

(i)  Tyler  v.  Lake,  4  Sim.  351.  (j)  Harrow  v.  Bees,  4  Beav.  18. 

(c)  Gower  V,  Gower,  1  Cox,  53,  , 
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the  conveyance  of  the  estate  subject  to  another  charge,  does  not 
necessarily  imply  an  intention  not  to  extinguish  the  latter;  which 
may  have  been  mentioned  only  to  show  the  state  of  the  title,  and 
the  nature  and  extent  of  the  charges.  And  so  it  was  held  in  a 
case  in  which  the  charge  referred  to  was  not  capable  of  being 
extinguished  at  the  date  of  the  conveyance ;  the  grantor  being 
only  contingently  entitled  thereto  (A). 

1318.  There  wiU  be  no  merger,  where  merger  would  prevent 
the  operation  of  a  trust  to  which  the  interest  in  question  is  sub- 
ject. Hence  an  annuity  charged  upon  real  estate  in  favour  of 
a  married  woman  for  her  separate  use,  will  not  merge  in  a  life 
interest  given  her  in  the  same  estate,  because  the  rents  would 
then  become  subject  to  the  control  of  the  husband,  contrary  to 
the  trust  (i), 

1819.  If  the  tenant  for.  life  of  a  manor  take  a  surrender  of 
land  copyhold  of  the  manor,  and  treating  it  as  copyhold  after- 
wards covenant  to  surrender  to  a  mortgagee,  although  the  court 
will  compel  the  remainderman  to  re-grant  in  his  favour,  there 
is  no  equity  for  a  re-grant  in  favour  of  a  person  who  does  not 
claim  under  the  mortgagee,  and  who  would  not  necessarily  take 
any  interest  under  the  re-grant  to  him  (A). 

1320.  A  charge  may  subsist  for  a  limited  purpose  only,  and 
may,  although  merged,  be  subject  to  liabilities  as  an  existing 
charge.  Thus,  where  a  woman  was  entitled  in  fee  to  real  estate, 
which  descended  to  her  from  her  father,  subject  to  a  mortgage 
made  by  him  to  secure  money,  to  which  she  was  also  entitled ; 
after  making  both  the  land  and  the  money  a  security  for  an 
annuity  and  other  monies,  she  devised  the  estate  with  other 
property,  after  payment  of  her  own  debts,  and  after  the  affairs 
of  her  father  should  have  been  settled  (for  the  settlement  of 
which  she  had  previously  given  directions),  to  H.,  without 
referring  to  the  mortgage  debt.    This  was  held  (I)  to  cause 

(A)  Johnson  v.  Webster,  4  De  G.,  (k)  St.  Paul «.  Dudley,  15  Ves.  167. 

Mac.  &  G.  Hi;  2  Jnr.,  N.  S.  69.  (0  Swabey  v.  Swabey,  15  Sim.  106, 

(i)  Byam  v.  Sutton,  18  Jnr.  847.  602, 

M.     VOL.  II.  3  G 
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a  merger,  in  favour  of  the  devisee,  such  being  the  most  natural 
way  of  discharging  her  father's  debt  to  herself;  but  the  mort- 
gage debt,  being  in  existence  at  her  death,  remained  subject  to 
probate  and  legacy  duty. 

1 321 .  Where  a  tenant  in  tail  in  remainder,  after  a  life 
estate,  granted  an  annuity  to  the  .  tenant  for  life,  to  cease 
upon  his  death,  or  upon  the  discharge,  by  the  tenant  in  taU, 
his  heirs,  executors,  administrators  or  assigns,  during ,  the  life 
of  the  tenant  for  life,  of  certain  heavy  mortgages  to  which  the. 
estate  was  subject,  the  mortgages  were  held  to  have  merged 
in  tbe  inheritance ;  for  it  could  not  be  intended,  in  the  absence 
of  express  provision,  that  the  annuity  should  cease  on  payment 
of,  the  mortgages,  if  the  annuitant  were  to  pay  the  interest 
to  the  tenant  in  tail,  instead  of  the  mortgagees ;  .there  being 
an  obvious  intention  to  relieve  the  tenant  for  life,  and  it  being 
for  the  general  benefit  of  the  family  that  the  estate'  should  be 
exonerated  (m). 

1322.  Where  the  evidence  of  the  conduct  or  acts  ot  the 
owner  of  the  estate  is  none  or  neutral,  the  course  most  bene- 
ficial to  himself  wiU  be  considered  as  that  which  he  purposed 
to  follow.  The  facts,  therefore  (w),  that  the  estate  is  subject 
to  debts  and  legacies,  or  other  charges,  to  which  the  charge 
in  question  is  paramount  (unless  the  estate  be  devised  to  the 
owner  of  such  a  charge  (o)  ),  even  although  firom  the  state  of  the 
testator's  assets  the  liability,  in  the  case  of  debts  and  legacies, 
be  of  little  apparent  importance,  the  uncertainty  whether  the 
estate  will  be  sufficient  to  bear  all  its  burthens,  and  other 
matters  which  make  it  better  for  the  owner  of  the  estate  to 
preserve  than  to  merge  the  charges,  will  be  taken. as  grounds 
for  presuming  his  intention  so  to  do. 

But  this  reasoning  as  to  paramount  charges  does  not  apply 

(m)  Hoghton  «.  Hoghton,  15  Bear.  Byam  v.  Sutton,  18  Jnr.  847;  Fanlk- 

278.  ner  v.  Daniel,  3  Hare,  199;  Hatch  v. 

(n)  Forbes  v.  Moffatt,  18  Vea.  384;  Skelton,  20Beav.  453. 

>Earl  of  Clarendon  v.  Barham,  1  Y.  &  (o)  Swinfen  ■».  Swinfen,  29  Beav. 

C.  C.  C.  688;  Grice  v.  Shaw,  10  Hare,  199  j  7  Jur.,  N.  S.  89. 
76;   Davis  v.  BqiTett,  14  Beav.  542; 
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where  the  iatermediate  interests  are  created  by  the  act  of. the 
owner  himself.  Therefore  where  the  owner  in  fee  of  an  estate, 
subject  to  a  charge  in  which  he  had  a  contingent  interest, 
created  estates  by  his  marriage  settlement,. it  was  held,  upon 
the  happening  of  the  contingency,  that  the  charge  had  merged, 
and  a  bill  by  the  representatives  of  the  owner  to  establish  it 
was  dismissed  (p). 

Where  on  the  construction  of  an  agreement  no  intention  to 
merge  a  charge  is  apparent,  and  there  is  no  other  contract 
to  do  so,  it  will  not  be  admitted  (j)  as  a  valid  argument  to 
destroy  a  presumption  against  merger,  arising  from  the  interest 
of  the  owner  of  the  estate,  that  the  honesty  of  the  transaction 
would  be  affected  by  the  presumption. 

Where  tenant  in  tail,  believing  himself  to  be  seised  in  fee, 
subject  to  a  term  for  securing  a  charge,  made  a  mortgage  as 
of  the  fee,  and  out  of  the  proceeds  paid  off  the  charge,  leaving 
the  term  outstanding,  it  was  held  (r),  that  though  there  was 
an  intention  to  destroy  the  charge,  yet,  as  the  whole  estate 
could  not  under  the  circumstances  be  enjoyed  according  tp  the 
whole  intention,  the  term,  never  having  been  assigned,  should 
be  considered  as  subsisting  to  secure  the  amount  of  the  original 
charge. 

1823.  The  intention  to  merge  will  not  be  imputed  to  a 
person  on  account  of  particular  dealings  with  the  estate,  where 
those  dealings  are  carried  out  in  a  manner,  or  by  words,  only 
explicable  on  the  supposition  that  the  person  concerned  was 
ignorant  of  his  rights ;  as  where  (s)  a  tenant  for  life,  being 
also  executor,  paid  off  certain  charges  on  the  settled  estate, 
under  circumstances  which  showed  his  belief  that  in  the  cha- 
racter of  executor  and  residuary  legatee  of  the  settlor  he  was 
bound  so  to  do, 

13S4.  Merger  wiU  not  take  effect,  it  seems,  in  favour  of  a 

(p)  Johnson  v.  Webster,  i  De  G.,  subsistence  of  the  term,    Clifford  v. 

Mac.  &  Or.  i7i.  Clifford,  9  Hare,  675. 

(g)  Davis  V.  Barrett,  14  Beav.  542.  («)  Bnrrell  v.  Earl  of  Egreojont,  7 

(»•)  Earl   of    Bacliinghamshire    v.  Bear.  205. 
Hobart,  3  Sw.  186j  and  see  as  to  the 

3g2 
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person  who  acquires  a  title  under  oiroumstauoes  amounting 
to  evidence  of  frp,ud.  Thus,  where  the  legal  owner. of  an 
estate,  subject  to  a  lien  and  a  contract  to  execute  a  mortgage, 
and  not  being  in  possession  of  the  title  deeds,  mortgaged  the 
estate  in  fee  to  a  person  who  made  no  inquiry  for  the  deeds  or 
into  the  .titles  and  afterwards  conveyed,  the  equity  of  redemption 
to  the  prior  incumbrancer  (who  had  no  knowledge  of  the  legal 
mortgage),  the  prior  incumbrance  was  not  held  to  have  merged 
in  the  equity  of  redemption  {t). 

1325.  Where  a  charge  was  declared  to  bind  the  estate, 
and  the  necessary  deeds  for  securing  the  charge  were  directed 
to  be  executed  by  the  tenant  for  life  and  tenant  in  tail  ac- 
cordingly, but  the  proper  means  were  not  directed  or  taken 
to  affect  the  fee  simple  of  the  estate;  the  tenant  in  tail  in 
remainder,  having  refused  to  pay  the  charge,  was  directed  (a) 
to  execute  all  acts  and  conveyances  proper  to  bind  the  in- 
heritance. 

Thp  hint  thrown  out  in  the  case  of  Mocatta  x.  Murga- 
troyd  (x),  that  an  incumbrancer  who  had  got  a  release  of  the 
equity  of  redemption  might  avoid  the  merger  of  his  security 
by  waiving  the  release  (1308),  seems  to  have  met  with  na 
further  support  (y). 

1326.  The  40th  section  of  the  Statute  of  Limitations  (r), 
which  forbids  any  proceeding  for  the  recovery  of  money  secured 
by  any  mortgage,  judgment  or  lien,  or  otherwise  charged  upon  or 
payable  out  of  any  land  or  rent,  but  within  twenty  years  after 
a  present  right  to  receive  the  same  shaU  have  accrued  to  some 
person  capable  of  giving  a  discharge  or  release,  unless  some 
part  of  the  principal  money  or  interest  shall  have*  been  paid, 
or  acknowledgment  of  the  right  given  in  writing,  signed  by  the 
person  by  whom  the  same  shall  be  payable  or  his  agent  to  the 
person  entitled  thereto  or  his  agent;  and  in  such  case,  but 

(«)  "Worthington  v.  Morgan,  16  Sim.  (y)  Brown  v.  Stead,  5  Sim.  535. 

"*7.  (is)  3  «5  4  Will.  4,  c.  27.    After  the 

(w)  Ware  V.  Polhill,  5  De  G.  &  S.  1st  January,  1879,  twelve  must  be  sub- 

^^^-  stituted.  for  twenty  years.    (Real  Pro- 

(«)  1  P.  Wms.  895,  perty  Limitation  Act,  1874,  c.  57,  s.  8.) 
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within  twenty  years  after  such  payment  or  acknowledgment, 
or  the  last  of  them  if  inore  than  one:  will  not  deprive  the 
personal  representatives  of  the  benefit  of  a  charge  which  has 
been  paid  off,  where  there  is  no  assignable  person  liable  to  pay 
the  charge,  or  who  by  the  delay  could  be  induced  to  suppose 
that  it  was  abandoned  or  merged,  or  where  the  rent  out  of 
which  the  interest  is  payable,  is  receivable  by,  and  belongs  to, 
the  person  entitled  to  the  interest :  it  being  assumed  by  the 
act  that  there  is  a  person  by  whom  the  charge  is  presently 
payable,  or  who  is  capable  of  paying  the  principal  or  interest, 
or  of  making  an  acknowledgment  of  the  right  thereto  (a). 

1327.  Here  it  may  be  noticed,  that  upon  the  merger  of 
tithes  by  virtue  of  the  acts  (5)  passed  for  that  purpose,  the 
lands  in  which  the  tithes  are  merged  become  subject  to  such 
charges  and  incumbrances  as  affected  the  tithes  before  the 
merger,  to  the  extent  of  the  value  of  the  tithes,  and  such 
charges  and  incumbrances  have  priority  over  any  charges  or 
incumbrances  which  affected  the  lands  at  the  time  of  the 
merger,  and  the  lands  and  their  owners  are  subject  (c)  to  the 
same  liabilities  in  respect  of  the  charges  and  incumbrances, 
as  affected  the  tithes  and  their  owners  before  the  merger. 

And  by  the  operation  of  the  confirmation  clause  in  the 
latter  act  {d),  which  makes  valid  at  law  and  in  equity  (subject 
to  such  charges  and  incumbrances)  all  instruments  purporting 
to  merge  tithes,  and  made  Vith  the  consent  of  the  commis- 
sioners before  the  passing  of  the  act,  tithes  have  been  declared 
to  be  effectually  merged  by  the  act  of  a  person  absolutely 
without  title  to  them  (c) ;  it  being  held  that  both  the  intention 
and  the  words  of  the  act  were  as  much  directed  to  cases  in 
which  the  person  effecting  the  merger  had  no  title  at  all  to 
the  tithes,  as  to  those  in  which  he  had  merely  an  insufficient 
titie. 


(a)  Bilrrell  v.  Earl  of  Egi'emont,  T  (e)  2  &  3  Vict.  c.  62,  s.l;  9  &  10 

Beav.  205.  Vict.  c.  73,  S.  13. 

(J)  6  &  7  Will.  4,  0. 71;  1  &  2  Vict.  (i)  9  &  10  Vict.  c.  73,  s.  19. 

c.  64;  2  &  3  Viiit.  c.  62;  9  &  10  Vict.  . ,  («)  Walker  t),  Bentley,  9  Hare,  629, 
C.  73. 
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Of  Merger  of  the  Security. 

1338.  The  benefit  of  the.  security  will  "also  be  lost  when 
it  merges  in  another  security  of  a  higher  nature.  As  if  a 
security  by  specialty  or  hypothecation  be  taten  for  a  debt, 
which  was  only  secured  by  simple  contract  (/),  and  if  a 
person  having  a  security  by  deposit  of  deeds,  afterwards  take 
a  legal  security  on  the  same  property  for.  other  advances, 
without  any  stipulation  as  to  the  first  debt,  the  possession 
under  the  deed  merges  the  former  possession,  and  the  security 
stands  for  the  advances  only  (^),  .An  original  mortgage  wUl 
not,  however,  be  merged  by  a  new  mortgage  on  the  same 
property  taken  as  security  for  the  old  debt  and.  fiirther  .ad- 
vances (A)  (1351). 

1329.  It  is  a  necessary  condition  for  merger  of  a  security, 
that  the  remedy  given  by  the  higher,  be  co-extensive  with 
that  under  the  inferior  security.  Therefore  if  several  be 
indebted  on  a  joint  and  several  note,  and  some  only  of  them 
execute  a  mortgage,  the  liability  on  the  note  wiU  not  merge 
in  the  covenant  in  the  mortgage  (i). 

But  the  original  remedy  against  several  co-debtors  may 
merge  in  a  judgment  obtained  against  one  of  them,  if  the 
debt  be  the  same,  and  the  creditor,  having  notice  of  the  joint 
liability,  elect  to  take  his  remedy  against  one  of  them  only  (A). 
In  such  a  case,  if  the  co-debtors  become  bankrupt,  the  creditor 
cannot  prove  against  the  joint  estates.  But  a  voluntary  elec- 
tion to  take  the  single  remedy  is  necessary  to  efiect  the  merger, 
which  does  not  arise  if  the  creditor  has  not  an  opportunity  of 
suing  the  other  co-debtors  (Z). 

1330.  There  will  be  no  merger  unless  the  securities  arc 

(J)  See  Saunders  v.  Mileome,  L.  E.>  Sharpe  ».  Gibbs,  16  C.  B.,  N.  S.  527; 

2  Eq.  673;  Elpis,  L.  E.,  4  A.  &  E.  1.  Boaler  v.  Mayor;  19  C.  B.,  N.  S.  76; 

(^)  Vaughan   v.  Vanderstegen,    2  llJur.,  N.  S.  665;  34L.  J.,  C.P.230; 

Drew.  289.  explaining  Price  v.  Moulton,  10  C  B. 

{K)  Tenisoii  v.  Sweeny,  1  J,  &  L.  B61;  Bate,  Exp.,  3  Dea.  358. 

710;  see  Harris,  Exp.,  L.  E.,  19  Eq.  (K)  Higgins,  Exp.,  3  De  G.  &  J. 

263.  83;  4  Jnr.,  N.  S.  695. 

(i)  Twopenny  «.'B6ys,  3  B.  &  C.  Q)  Waterfall,  Exp.,  4  De  G.  &  S- 

208;   Ansell  v.  Baker,  15  Q.  B.  20;  199. 
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vested  in  the  same  persons  (m) ;  the  interposition  of  a  trustee 
for  the  creditor  is  therefore  commonly  resorted  to  for  the  pur- 
pose of  preserving  the  remedies  under  the  original  security. 

1331.  It  is  also  necessary  for  merger,  that  the  debt  com- 
prised in  each  security  should  be  the  same.  Therefore  a  bond 
conditioned  for  the  payment  of  sums  already,  or  thereafter  to 
be  advanced,  will  not  destroy  the  remedy  on  simple  contract  for 
the  existing  balance  of  account  (w) ;  nor,  on  the  other  hand, 
will  the  remedy  for  a  debt  of  an  indefinite  amount  be  merged 
ia  a  bond  for  a  limited  sum  (o). 

1332.  The  same  rules  hold  where  the  higher  security  con- 
sists of  a  judgment ;  for  although,  by  suing  out  execution  on 
the  judgment,  the  debt  will  be  extinguished  to  the  extent  of 
the  sum  realized  by  the  execution,  yet  unless  the  demand  be 
the  same,  and  the  judgment  be  confessed  to  the  same  persons 
who  hold  the  inferior  security,  or  it  be  shown  that  the  judg- 
ment was  accepted  in  satisfaction  of  the  debt  due  on  that 
security  (/>),  or  unless  the  creditor  have  elected  to  proceed 
against  one  only  of  the  debtors  (q) ,  there  wiU  be  no  merger. 

It  is  also  held  that  a  judgment  or  other  higher  security, 
which  for  ordinary  purposes  would  extinguish  the  original 
debt,  wiU  not  so  extinguish  it  as  to  prevent  the  creditor  from 
making  the  debtor  a  bankrupt  in  respect  of  that  debt,  so  long 
as  it  remains  unsatisfied  (/■). 

1333.  There  will  be  no  merger  if  the  higher  secmity  be 
ineffectual.  If,  therefore,  there  be  an  equitable  mortgage, 
with  an  agreement  for  a  legal  mortgage,,  and  the  latter  be  made 
but  cannot  take  effect  by  reason  of  a  prior  act  of  bankruptcy, 
the  bankruptcy  which  avoids  it  will  revive  the  equitable 
security  (s). 

(«i)  Bell  *.  Banks,  3  Man.  &  G.  258  j  N.  E.  497. 

3  Sc.  N.  K.  m.  (?)  Higgins,  Exp,,  3  De  G.  &  J.  33j 

(»)  Holmes  v.  Bell,  3  Man.  &  G.  213.  i  Jnr.,  N.  S.  595. 

(o)  Norfolk  Rail.  Co.  v.  M'Namara,  (r)  Griffiths,  Exp.,  3  De  G.,  M.  &  G. 

3  Exch.  628.  174. 

{p")  Drake  «.  Mitchell,  3  East,  251;  («)  Harvey,  Exp.,  1  Mont.  &  C.  261; 

Bell  V,  Banks,  3  Man,  &  G.  258;  3  Scott,  3  Dea.  547. 


824  WAIVEE  OF  SECURITY 

1334.  Merger  of  a  security,  may  be  prevented. by.  an  ex- 
pressed or  implied  intention  to  tbe  contrary  (1300).  A 
recital  in  the  security  tliat  it  is  given  by  way  of  further  .or  col- 
lateral security,  will  prevent  it  both  at  law  and  in  equity  (f), 
and  an  intention  against  it  may  be  sufficiently  shown  from  the 
nature  of  the  transaction,  or  the  acts  of  the  parties :  as  where 
a  reversionary  lease  was  deposited  as  security,  and  the  debtor 
afterwards  purchased  and  deposited  with  the  same  lender,  as 
security  for  another  sum,  the  lease  in  possession,  it  was  held 
that  there  was  no  merger  (m);  and  wliere  a  judgment  debt 
entered  up  on  a  warrant  of  attorney  given  by  an  intended  hus- 
band to  his  intended  wife  was  held  not  to  be  avoided  by  the 
marriage,  because  it  was  ifi  tbe  nature  of  a  marriage  settle- 
ment (w).  Nor  will  a  surreinder  of  the  earlier  security  be  Im- 
plied on  the  ground  that  a  securify  of  a  higher  nature  is 
vested  id  a  trustee  for  the  mortgagee,  where  no  intention  to 
abandon  the  earlier  security  is  apparent  {x). 

Of  Waiver. 

1335.  "Waiver,  which  presupposes  that  the  person  to  be 
bound  is  cognizant  of  his  rights  (y),  may  be  express  or  implied. 
In  cases  of  express  waiver,  no  greater  scope  will  be  given  to  the 
language  than  the  words  wiU  naturally  bear.  A  waiver  clearly 
limited  by  the  words  to  part  of  the  security,  will  not,  therefore, 
affect  the  miortgagee's  right  over  the  residue.  "Where  a  mort- 
gagee surrendered  his  legal  interest  in  a  leasehold  security  to 
enable  the  mortgagor  to  provide  another  security,  but  stipulated 
against  prejudice  to  any  other  security  that  he  might  have  for 
his  debt,  he  and  his  assignee  were  held  to  be  still  entitled  to  the 
benefit  of  the  covenants  in  the  first  mortgage,  the  legal  interest 
only,  and  not  the  covenants,  being  within  the  operation  of  the 
surrender  {z). 

(0  Twopenny  v.  Boys,  3  B.  &  C.  (a;)  Locking  v.  Parser,  L,  R.,  8  Ch. 

208;  Pennell,,Exp.,  2  M.,  D,  &  De  G.  80. 

^^3-  (y)  Vyvyan  v.  Vyvyan,  30  Beav.  65. 

(«)  "Whitbread,  Exp.,  2  M.,  D.  &  De  (fs)  Greenwood  v.  Taylor,!  14  Sim. 

^-  *15.  505j  S.  Ci  nom.  Att.-Gen.  ri  Cox,  3 

(»!))  Dolling  «.  White,  17  Jur.  505.  H.  L.  C.  240. 
I     1 
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On  the  other  hand,  the  plain  meaning  of  words  will  not 
be  restricted,  on  the  representation  of  one  of  the  parties  that 
a  more  limited  waiver  was  intended.  And  where  a  party  to 
a  suit  consented  by  the  decree  to  waive  all  right  of  priority, 
the  court  refiised  (a)  to  vary  the  decree  after  ihrolment,  on  the 
ground  of  mistake ;  referring,  at  the  same  time,  to  the  danger 
of  acting  upon  the  supposition  of  what  was  intended  by  the 
parties,  in  the  presence  of  a  direct  expression  of  intention. 

1386.  The  court  will  not  be  anxious  to  imply  waiver  from 
a  mere  omission,  or  other  circumstance,  from  which  the  inten- 
tion cannot  fairly  be  inferred.  Thus,  where  it  was  provided  by 
the  mortgage  deed,  that,  as  between  the  mortgagor  and  his 
surety,  a  certain  part  of  the  security  given  by  the  principal, 
should  be  primarily  liable  to  the  debt,  without  mentioning  the 
rest,  it  was  held  {b),  that  the  surety  upon  paying  off  the  debt, 
had  not  lost,  by  the  omission,  the  right  to  a  transfer  of  the 
whole  security. .  So  where  the  surety  pays  off  the  debt,  or 
interest  in  arrear,  his  priority  is  not  waived  (c)  in  favour  of 
a  subsequent  mortgagee,  by  reason  of  his  payment  having  been 
included  in  the  security  of  the  latter,  and  of  the  surety's  having 
taken  from  him  a  note  to  that  effect.  An  intention  to  take  an 
additional  security,  and  not  a  waiver  of  his  old  right,  is  to  be 
inferred  from  such  a  transaction. 

An  assignee  who  has  completed  his  title  to  the  property  does 
not,  by  making  an  arrangement  with  the  mortgagor,  for  sale 
of  part  of  the  estate,  with  the  object  of  reducing  the  debt,  forfeit 
his  priority  over  the  rest  (rf). 

ISS^.  Where  a  creditor,  having  a  security  on  the  funds 
of  his  debtor  for  part  of  his  debt,  takes  another  security  on  the 
same  funds  for  his  whole  debt ;  or  having  a  security  upon  his 
debtor's  ftmds,  takes  afterwards,  either  alone,  but  on  behalf 
of  himself  and  another  creditor,  or  jointly  with  such  other 
creditor,  a  security  for  both  debts  on  the  same  funds,  the  earlier 

(a)  Drought  v.  Jones,  4  Dru.  &  War.  .  (c)  Beckett  v.  Booth,  2  Eq.  Ca.  Abr. 

174;  an(l,see  1  Cox,  56.  695. 

(J)  Bowker  v.  Bnll,  1  Sim.  N.  S.  BOj  {d)  Martin  v.  Sedgwick,  9  Beav.  333. 
15  Jnr.  4i 
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and  (in  the  second  case)  separate  security  keeps  its  force  and 
rank,  and  may  be  separately  dealt  with  (e).  Hence,  where  a 
purchaser  had  given  several  bills  of  exchange  for  the  purchase- 
money  of  a  ship,  and  directed  his  agent  to  pay  the  amount 
of  one  of  such  bills  to  the  vendor,  out  of  the  earnings  of  the 
ship,  and  afterwards  directed  the  same  agent  to  pay  out  of  such 
earnings  the  amount  of  any  current  bills  given  in  payment  for 
the  ship;,  and  the  agent  having  accepted  both  orders,  dis- 
counted the  first  biU,  without  notice  of  any  other  priorities, 
he  was  taken  to  have  discounted  it,  as  he  had  a  right  to  do, 
on  the  faith  of  its  giving  a  first  lien  upon  the  freight :  and  his 
lien  was  accordingly  preferred  to'  that  of  the  holders  of  the 
other  biUs. 

1338.  A  mortgagee  may  lose  his  right  to  payment  of  his 
mortgage  debt  out  of  the  security  in  preference  to  all  other 
claims  thereon,  by  carrying  on  or  adopting  proceedings  which 
are  inconsistent  with  that  right.  If  a  legal  mortgagee  com- 
mence (/)  a  suit  for  administration  and  sale  of  his  deceased 
mortgagor's  estate,  or  adopt  (^)  such  a  suit, — as  .by  fihng  a, 
bill  of  revivor  where  the  original  suit  has  become  defective, 
praying  for  the  benefit  of  that  suit,  or  even  by  coming  in  and 
seeking  the  benefit  of  the  decree  in  the  original  suit — instead 
of  suing  for  foreclosure,  which  is  the  remedy  proper  to  his 
security ;  by  thus  seeking  a  new  right  which  is  not  included  in 
his  contract,  he  comes  within  that  rule  of  administration  suits, 
which  makes  the  costs  of  the  suit  costs  of  administration,  and' 
payable,  in  the  first  instance,  out  of  a  deficient  estate  in  pre- 
ference to  the  debts  of  the  deceased ;  and  the  mortgage  debt  is 
accordingly  postponed  to  those  costs. 

But  it  was  held,  that  an  equitable  mortgagee  being  entitled, 
by  his  contract,  to  seU  the  estate  and  to  recover  the  difference 
by  proof  against  the  mortgagor's  assets,  might  seek,  administra- 

(e)  Miln  «.  Walton,  2  Y.  &  C.  C.  C.  15  Eq.  16;  but  see  Prichard  v.  Fellows, 

334.  L.  R.,  17  Eq.  421. 

(/)  Kenebel  v.  Scrafton,  13  Ves.  (j)  Whiter.  Bishop  of  Petcrborongh, 

370;  ■Wontaer  v.  Wriglit,  2  Sim.  543;  Jac. 402;  Armstrong ■».  Storey,  14BeaT. 

and  see  Brace  «.Dnchess  of  Marlborough,  535. 
Mose.  50)  Spensley's  Estate,  Ee,  L.  E., 
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tion  and  sale  (485)  of  the  mortgagor's  estate,  and  yet  preserve 
Ms  right  to  full  payment  in  priority  to  the  costs  of  suit  {h) ;  it 
being,  however,  now  settled  that  foreclosure,  and  not  sale,  is  the 
remedy  of  the  equitable  mortgagee  («),  the  reason  for  this  dis- 
tinction, which  does  not  appear  to  have  been  before  generally 
admitted  (_/),  has  ceased  (834). 

1339.  The  right  of  a  legal  mortgagee  is  not,  any  more  than 
an  equitable  right,  altered  by  a  mere  decree  for  sale,  unless  it 
appear  that  the  terms,  upon  which  the  sale  was  conceded, 
exclude  the  usual  right  of  priority;  for  a  mere  decree  for  sale 
works  no  change  in  the  rights  of  the  parties.  Therefore  a 
legal  (A)  or  equitable  (/)  mortgagee,  who  simply  consents,  in  a 
foreclosure  (m)  or  administration  (n)  suit,  to  a  sale  of  the  estate, 
does  not  thereby  give  up  his  ri^t  to  payment  in  priority  to  the 
costs  of  the  suit ;  and  if  several  incumbrancers'  estates  be  sold 
under  a  decree,  by  consent  of  the  incumbrancers,  the  proceeds 
of  the  sale  of  each  wUl  be  treated  as  the  estate  would  have  been 
treated,  the  mortgagees  being  paid  their  respective  debts,  inte- 
rest, and  costs,  according  to  priority,  without  a  prior  deduction 
of  the  costs  out  of  the  general  fund  (o). 

If,  immediately  after  the  direction  for  an  account  of  the  prin* 
cipal  and  interest  on  the  mortgage,  the  costs  of  the  mortgagees 

(^)  Tipping  i:  Power,  1  Hare,  405.  in  the  court  below  in  this  case,  that 
(j)  Pryce  v.  Bury,  L.  li.,  16  Eq.  153.  the  mortgagee's  claim  should  be  post- 
er") Wade  V.  Ward,  i  Dr.  602;  not-  poned  to  the  costs,  on  the  ground  that 
withstanding  Macrae  v.  Ellerton,  i  Jur.,  the  proceedings  were  carried  on  by  as- 
N.  S.  967.  signces  of  the  equity  of  redemption  for 
(it)  Hepworth  v.  Heslop,  3  Hare,  the  safety  of   the  estate  j    and  that 
485  J  Carr  v.  Henderson,  11  Bear.  415  j  though,  as  between  the  incumbrancer 
Cook  V.  Hart,  L.  K.,  12  Eq.  459;  Cut-  and  the  mortgagor,  the  latter  would 
field  V.  Richards,  26  Beav.  241.  have  been    bound   to  indemnify  the 
(I)  Wild  V.  Lockhart,  10  Beav,  320;  estate  against  such  charges,  yet  where 
Barnes  v.  Eacster,  1  Y.  &  C.  C.  C.  401.  the  estate  is  deficient,  and  the  equity 
(»»)  TJpperton  v,  Harrison,  7  Sim.  of  redemption  in  the  hands  of  a  pur- 
444 ;    Wild    V.  Lockhart,  Barnes  v.  chaser  (between  whom  and  the  mort- 
Racster  j    Cook  v.  Hart ;   Cntfield  v.  gagee  there  is  no  privity  of  contract), 
Richards,  supra.  the  expenses  should  fall  upon  the  es- 
(«)  Chissum  v.  Dewes,  5  Enss.  29j  tate,  or  upon  funds  derived  therefrom, 
Carr   i>.  Henderson,    11  Beav.  415;  in  priority  to  the  mortgagee's  claim. 
Langton  v.  Langton,  7  De  G.,  M.  &  (18  Jur.  1092.) 
G.  30;  1  Jur.,  N.  S.  1078.   It  was  held,         (o)  Wild  v.  Lockhart,  10  Beav.  320. 
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are  directed  to  be  taxed,  there  is  an  inference  in  the  absence  of 
express  agreement,  that  the  usual  priority  was  intended  to  be 
reserved, (/)). 

And  upon  the  same  principle,  if  an  equitable  incumbrancer 
have  consented  to  the  sale  of,  part  of  the  estate  to  facilitate  the 
execution  of  a  trust  deed  for  payment  of  the  incumbrancers 
according  to  their  priorities,  he  cannot  be  compelled  to  join  in 
completing  the  sales  on  the  terms  that  the  purchase-monies  shall 
first  be  applied  in  discharge  of  the  expenses  of  sale,  or  on  any 
other  terms  than  complete  redemption  {q). 

1 340. ,  The  rules,  therefore,  are, 

I.  That  if  a  mortgagee,  not  being  by  his  contract  entitled  to 
such  relief,  commence,  join  in,  or  actively  seek  the  benefit  of  a 
suit  for  sale  and  administration-of  the  incumbered  estate,  he  wiU 
lose  his  priority  over  the  costs  of  that  suit. 

II.  That  by  simply  consenting  to  the  sale  in  a  foreclosure  or 
administration  suit,  the  legal  or  equitable  mortgagee  only  settles 
the  alternative,  in  which  the.  decree  directs  that 'the  sale  be 
made  (i.  e.  free  from  or  subject  to  incumbrances),  but  does  not 
waive  his  right  to  priority  against  the  proceeds. 

The  statutory  power  which  enables  the  court  to  decree  a  sale 
instead  of  foreclosure  does  not  affect  these  rules,  even  as  regards 
the  infant  heir  of  the  mortgagor  (r). 

1341.  A  personar  decree  for  payment  of  a  debt  against  an 
executor  and  devisee,  who  has  admitted  his  liability  to  pay  the 
debt  out  of  the  property  devised  by  the  deceased  debtor,  is  con- 
sistent with  the  preservation  of  the  liability  against  the  estate, 
though  no  remedy  be  given  against  it  by  the  decree  (s). ' 

134S.  A  person  who  claims  under  a  puisne  incumbrancer, 
but  has  an  advantage  over  an  earlier  one  by  virtue  of  the  cus- 
tody of  deeds,  and  a  declaration  of  trust  (1341),  does  not  forfeit 

{p)  Barnes  v.  Bacster,  1  Y.  &  C.  C.  Mac.  &  G.  698. 

C.  lOh  (,.) ;  See  -Wade  «.  Ward,  i  Dl".  602; 

(2)  Crosse  «.  General  Eeversionary  («)  De  Sorbein  v.  Bland^  2  Do  G.  & 

and  InTfcstment  Cbmpanyj  8  De  G.,  J.  158;  4  Jur.,N.  S.  959. 
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hia  advantage  (i)  upon  purchasing  the  equity  of  redemption  from 
the  mortgagor,  by  contracting  to  retain  part  of  the  purchase- 
money  to  be  applied  in  redeeming  the  prior  mortgage/  or  (if  no 
amicable  arrangement  could  be  made)  in  recovering  the  pro-, 
perty  adversely, 

1343.  When  it  is  contended  that  the  benefit  of  a  security 
has  been  waived  by  the  acceptance  of  another  security  in  its 
place,  it  is  for  the  owner  of  the  estate  to  show  that  it  was  dis- 
charged by  the  taking  of  the  new  security,  and  not  for  the 
creditor  to  disprove  the  substitution  of  the  new  security  for  the 
old  (m).  The  mere  acceptance  of  a  personal  security  for  inte- 
rest in  arrear,  or  other  charge  whether  expressed  or  implied,  is 
therefore  not  a  waiver  of  the  oxiginal  security,  even  if  a  receipt 
be  given  for  the  amount  (u),  though  it  is  considered  that  against 
a  purchaser  for  valuable  consideration  of  a  subsequent  interest 
in  the  estate,  on  the  faith  of  an  assurance  (supported  by  the 
receipt),  that  no  interest  was  due  to  the  first  incumbrancer,  the 
latter  would  lose  his  remedy  against  the  estate  (x). 

The  absence  of  any  mention  of  the  original  security,  and  the 
reservation  of  interest  at  a  different  rate  from  that  which  was 
secured  by  it,  have  been  treated  as  evidence  that  the  new  secu- 
rity was  taken  by  way  of  substitution  (y), 

1844.  The  creditor  may  also,  by  various  acts  or  omissions, 
waive  or  lose  his  right  against  the  surety  of  the  principal 
debtor.  This  will,  of  course,  happen  where  the  surety  is  dis- 
charged by  reason  of  the  giving  by  the  creditor  to  the  debtor 

(0  Stanhope  v.  Earl  Verney,  2  Eden,  quent  security  was  cnmnlative  and  not 

81,  substitutionary,  unless    there  were  a 

(m)  This  kind  of  extinguishment  of  clear  expression  of  the  a»ii»«<«mo»flKd/. 

a  security  was  called  in  the  civil  law  (Colqu.  Sum.  R.  C.  L.  §§  1852 — 1855.) 

novatio;  positiva  where  a  new  obliga-  («)  Barrett  v.  Wells,  Pre.  Ch.  131 ; 

tion  was  substituted   for  the  former  Hardwick  ■».  Mynd,  1  Anst.  Ill;  Cnr- 

one;  eumnlativa,  where  a  new  one  was  tis  v.  Rush,  2  V.  &  B.  416;  Sannd«rs 

created  without  destroying  the  first;  v.  Leslie,  2  Ba.  &  Be.  509. 

with  a  delegatio  when  a  new  debtor  (as)  See  observations  of  Sir  A.  Hart, 

was  substituted;  without  it  when  the  Eemmis  v.  Stepney,  2  Mol.  85. 

debtor  and  creditor  remained  the  same,  (y)  Brettle  v.  Burdett,  2  De  G.,  J. 

and  the  obligation  only  was  changed.  &  S.  241. 
And  (as  it  is  in  onr  law)  the  subse- 
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of  further  time,  without  the  surety's  consent ; '  or  where,  by 
reason  of  any  other  of  the  various  acts  not  directly  relating  to  ■ 
the  security,  a  release  takes  place  under  the  general  law  of 
principal  and  surety  (2;.), 

1345.  As  to  those  acts  or  omissions  which  relate  directly  to 
the  security :  a  surety  is  entitled  to  the  benefit  of  every  se- 
curity which  the  creditor  had  against  the  principal  debtor, 
(704,,  11 53),  the  whole  or  any  part  of  whose  debt  he  has 
discharged  («) ;  and  in  the  case  of  a  crown  debtor  may  obtain 
an  order  to  stand  in  the  place  of  the  crown  and  to  have  the 
benefit  of  an  extent  (b) ;  and  the  creditor  is  bound  to  hold  and 
preserve  the  securities  for  the  benefit  of  the  surety,  so  that  on 
payment  of  the  debt  he  may  receive  them  unimpaired  (c)j 
whether  the  surety  was  or  was  not  aware  of  the  existence  of 
the  securities  (rf),  and  whether  they  were  taken  by  the  creditor 
before  or  after  the  contract  of  suretyship  (e) ;  and  even  though 
the  surety  have  taken  a  particular  indemnity  upon  other  pro- 
perty ;  if  he  have  done  so  without  knowledge  of  the  security 
held  by  the  creditor,  which  was  available  for  his  own  indem-- 
Bity(/). 

1346.  The  right  of  the  surety  extends  to  all  the  equities 
which  the  creditor  whose. debt  he  has  discharged  could  have 
euforced,  not  merely  against  the  principal  debtor,  but  against 

(p)  See  Ktman  on   Principal  and  (e)  Pledge  v.  Buss,  Joh.  663;  not- 

Snrety.    And  see  Eces  v.  Berrington,  withstanding  Newton  i>.  Chcrlton,  10 

and  the  notes  thereon  in  2  White  &  Hare,646j  2  Dr.342;  douhtedbj Knight 

Tudor's  Leading  Cases  in  Equity.  Bruce,  L.  J.,2  Jnr.,N.S.840.  SeePearl 

(a)  Mayhew  v.  Crickett,  2  Sw.  191;  r.  Deacon,  24  Beav.  186;  1  De  G.  &  J. 

Goddard  v.  Whyte,  2  Gif.  449;  6  Jur.,  461;  Coates ». Coates,  10  Jur.,N.S.  532. 

N.  S.  1364;  Allen  v.  De  Lisle,  3  Jur.,  (/)  Lalce  v.  Brutton,  and  see  Bran- 

N.  S.  928.  don  v.  Brandon,  5  Jur.,  N.  S.  256. 

(J)  Eeg.  V.  Salter ;  Eeg.  v.  Robin-  Though  under  different  circumstances, 

son,  1  H.  &  M.  274,  275,  n.  a  person,  who  had  made  his  own  in- 

•  (c)  Pledge  D.Buss,  Joh.  663;  7  Jur.,  terest  in  the  mortgaged  property  liable 

N.  S.  695;  Capel  v.  Butler,  2  Sim.  &  to  the  debt,  was  held  to  have  lost  his 

S.  457;  per  Turner,  L.  J.,  Wheatley  right  against  the  principal  security,  by 
«.  Bastow,  7  De  G.,  M.  &  G.  261.            ■  taking  from  the  principal  debtor  by 

(d)  Mayhew    v.   Crickett,    supra ;  way   of   indemnity  a   security  upon 

Lake  v.  Brutton,  18  Beav.  34;  8  De  other  property.     (Cooper  ■».  Jenkins, 

G.,  M.  &  G.  440.  32  Beav.  237.) 
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all  who  claim  under  hiiUj  and  is,  therefore,  not  affected  by  a 
further  mortgage  executed  by  the  debtor  to  a  person  who 
had  notice  of  the  first  mortgage,  though  the  subsequent  mort- 
gagee got  in  the  legal  estate :  nor  by  the  circumstance  that  at 
the  date  of  the  first  mortgage  the  surety  was  indebted  to  the 
principal  debtor  in  respect  of  the  mortgaged  property  (^), 
And  where  the  debtor,  having  given  collateral  security  for  an 
original  debt,  afterwards  borrowed  a  further  sum  which  was 
guaranteed  by  the  surety,  he  was  held  entitled  to  the  benefit 
of  the  surplus  value  of  the  secm-ities  in  his  creditor's  hands, 
after  the  discharge  of  the  original  debt,  towards  payment  of 
that  for  which  he  was  surety  (A). 

1347.  Every  person  (i),  who,  being  surety  for  the  debt  or 
duty  of  another,  or"  being  liable  with  another  for  any  debt  or 
duty,  shall  pay  such  debt  or.  perform  such  duty,  shall  be 
entitled  (A)  to  have  assigned  to  him,  or  to  a  trustee  for  him, 
every  judgment,  specialty,  or  other  security  which  shall  be 
held  by  the  creditor  in  respiect  of  such  debt  or  duty,  whether 
such  judgment,  specialty,  or  other  security,  shall  or  shall  not 
be  deemed  at  law  to  have  been  satisfied,  by  the  payment  of  the 
debt  or  performance  of  the  duty;  and  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor,  and  to  use  all 
remedies,  and,  if  need  be,  upon  a  proper  indemnity,  to  use  the 
name  of  the  creditor  in  any  action  or  other  proceeding  at  law 
or  in  equity,  in  order  to  obtain  fi:om  the  principal  debtor,  or 
any  co-surety,  co-contractor,  or  co-debtor,  as  the  case  may  be, 
indemnity  for  the  advances  made,  and  loss  sustained,  by  the 
person  who  shall  have  so  paid  such  debt  or  performed  such 

(g)  Drew  v.  Lockett,  32  Beav.  499;  place  of  the  original  creditor  without 

9  Jur.,  N.  S.  786.  an  express  bargain  that  he  may  do  so; 

(7t)  Praed  v.  Gardiner,  2  Cox,  86;  the  transaction  being  then  an  assign- 

Copia   V.  Middleton,    T.   &  E.  22i;  ment,  and  not  a  discharge  of  the  se- 

Hodgson  V.  Shaw,  S  M.  &  K.  183, 195.  curity.    (Wilkinson  v.  Simson,  2  Moo. 

But  see  Allen  v.  De  Lisle,  5  W.  E.  168.  P.  C.  275.) 

So,  by  the  Dutch  law,  as  adopted  in         (i)  Mercantile  Law  Amendment  Act, 

British  Guiana,  the  satisfaction  of  the  1856, 19  &  20  Vict.  c.  97,  s.  5. 
principal  debt  extinguishes  the  mort-         (/«)  See  Phillips  v.  Dickson,  8  C.  B., 

gage  or  pledge,  and  the  person  who  N.  S.  391. 
pays  it  has  no  right  to  stand  in  the 
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duty ;  and  such  payment  or  performance,  so  made  by  such 
surety,  shall  not  be  pleadable  in  bar  of  any  such  action  or 
other  proceeding  by  him:  Provided,  that  no  co-surety,  co- 
contractor,  or  co-debtor,  shall  be  entitled  to  recover  from  any 
other  co-surety,  co-contractor,  or  co-debtor,  by  the  means 
aforesaid,  more  than  the  just  proportion  to  which,  as  between 
those  parties  themselves,  such  last-mentioned  persons  shall  be 
justly  liable. 

The  statute  applies  to  a  co-debtor  as  well  as  to  a  surety, 
and  gives  a  right  to  an  assignment  of  a  judgment  against  the 
debtors,  although  by  discharge  of  the  debt  the  judgment  is 
satisfied  (Z). 

Although,  under  this  provision,  a  surety  who  discharges  a 
specialty  debt  becomes  a  specialty  creditor  of  the  principal 
debtor,  a  specialty  debt  is  not  created  by  reason  of  the  enforce- 
ment by  the  surety  of  his  right  to  indemnity  against  a  specialty 
debt  for  which  he  is  liable  but  which  he  has  not  discharged  (m), 

1348,  The  surety  being  thus  interested  in  the  mortgaged 
estate,  the  neglect  of  the  creditor  to  preserve  the  securities 
for  the  benefit  of  the  surety  wiU  cause  the  release  of  the 
surety,  either  entirely  or  to  the  extent  of  the  lost  fimd.  Such 
may  be  the  consequence  of  the  creditor's  wastefiil  application 
of  the  principal  debtor's  estate  (n),  or  of  his  neglect  to  file  a 
warrant  of  attorney,  whereby  he  is  prevented  fi-om  entering 
up  judgment  and  issuing  execution  in  pursuance  of  his  con- 
tract with  the  surety  (o).  So,  if  the  loss  of  the  property,  to 
which  the  surety  may  look  for  indemnity,  arise  from  any 
dealing  between  the  creditor  and  the  debtor,  as  where  the 
latter  surrendered  to  the  creditor  the  lease,  for  the  performance 
of  the  covenants  in  which  the  surety  had  given  security  {p) ; 
or  if,  instead  of  proving,  as  he  ought  to  do,  under  the  bank- 
ruptcy of  the  debtor,  the  mortgagee,  without  notice  to  the 

(I)  Batchellor  v.  Lawrence,  6  Jnr.,  (o)  Wataon  v.  Allcook,  1  Sm.  &  G. 

N.  S.  1306.  319;  i  De  G.,  M.  &  G.  242. 

(m)  Ferguson  v.  Gibson,  L.  R.,  14  {p)  Lord  Harberton  v.  Bennett,  1 

Eq..S79.  Beat.  38€;  and  see  ENvin  v.  Lancaster, 

in)  Mutual  Loan  Fund  Association  6  B.  &  S,  571. 
V.  Ludlow,  5  C.  B.,  N.  S.  449. 
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surety,  release  the  assignees  and  the  bankrupt's  estate  in  con- 
sideration of  a  conveyance  of  the  equity  of  redemption  (q). 
Nor  can  the  creditor,  as  against  the  surety,  apply  the  security 
in  payment  of  any  other  debt  than  that  for  which  the  surety 
was  liable.  Hence,  where  a  debt  due  from  a  tenant  to  a  land- 
lord was  secured  by  a  mortgage  of  furniture,  and  by  a  surety, 
and  the  landlord  afterwards  seized  the  same  furniture  for 
rent,  it  was  held  that  the  proceeds  must  first  be  applied  in 
discharge  of  the  mortgage  debt  (r), 

1349.  But  the  creditor  is  under  no  obligation  not  to  as- 
sign the  securities  or  the  debt.  Upon  such  an  assignment  the 
creditor's  obligation  to  preserve  the  securities  attaches  upon 
the  assignee,  who  also  acquires  the  rights  of  the  creditor 
against  the  surety;  and  those  rights  are  not  lost  by  the 
neglect  of  the  assignee  to  give  notice  of  the  assignment  to  the 
surety;  though  by  omitting  to  give  such  notice  he  will  risk 
the  consequences  of  a  payment  by  the  surety  to  the  assignor  («). 
But  if  through  the  neglect  of  the  creditor  or  his  assignee  to 
enforce  or  protect  the  security,  the  benefit  of  it  be  lost  to  the 
surety,  he  is  discharged  (t). 

1350.  When  a  surety  pays  off  the  mortgage  debt  of  the 
principal  debtor,  being  entitled  to  the  benefit  of  aU  the  secu- 
rities, he  may  in  bankruptcy  set  ofi"  the  amount  which  thus 
becomes  due  to  him  firom  the  owner  of  the  equity  of  redemp- 
tion, against  monies  due  from  himself  to  such  owner:  and 
where  the  equity  of  redemption  belongs  to  a  joint-stock  com- 
pany, to  which  calls  are  due  from  the  surety,  he  may  set 
off{u)  his  payment  against  the  calls,  as  if  he  had  been  mort- 
gagee v/hen  they  fell  due ;  and  his  right  is  not  affected  by  the 
principle  of  the  bankrupt  law,  by  which  a  debt  assigned  after 

(q)  Pledge  v.  Buss,  Joh.  663.  (t)  Strange  v.  Fooks,  i  Gif.  408;  9 

(r)  Pearl  v.  Deacon,  24  Beay.  186;  Jur.,  N.  S.  943;  Wnlif  v.  Jay,  L.  R., 

1  De  G.  &  J.  461;  26  L.  J.,  N.  S.,  Ch.  7  Q.  B.  756. 

761.  ^       (?0  Barrett,  Exp.,  34  L.  J.,  Bank. 

(»)  Wheatley  v.  Bastow,  7  De  G.,  41. 

M.  &  G.  261. 
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the  bankruptcy  cannot  be  set  off  against  a  debt  due  to  the 
bankrupt's  estate. 

1351.  If  a  surety  pay  a  sum  of  money  in  discharge  of  his 
guairantee,  the  security  of  the  principal  debtor  not  being  de- 
livered up,  nor  anything  said  about  it,  the  conclusion  is  that 
the  original  security  is  intended  to  remain  as  to  the  balance, 
and  it  will  not  be  treated  as  released  (x), 

1352.  The  discharge  of  one  of  several  co-sureties  or  other 
joint  debtors  is  a  release  at  law  (1286)  of  all  of  them  (y),  the 
effect  of  which  will  not  be  altered  by  any  attempt  on  the  part 
of  the  creditor  to  reserve  his  rights  against  the  remainder  («). 
And  under  an  agreement  which  operates  as  a  satisfaction  of  a 
debt,  though  not  as  a  release  at  law,  the  rights  of  the  creditor 
cannot  be  reserved  against  the  surety ;  such  a  reservation  being  , 
inconsistent  with  the  security  (a). 

1353.  The  lien  of  the  vendor  of  land  for  unpaid  purchase- 
money  wiE  not  be  destroyed,  though  the  vendor  take  a  draft, 
note  or  biU  of  exchange  (i),  negotiated  (c)  or  otherwise  (these 
being  but  modes  of  payment),  for  the  unpaid  purchase-money ; 
nor  by  his  taking  security  by  mortgage,  bond  or  covenant  (d) 
from  the  purchaser  himself;  and  as  to  a  covenanj;, 'whether  it 
be  separate  or  contained  in  the  purchase  deed;  nor  in  the 
case  of  land  taken  by  a  public  company,  where  the  sum  due 
exceeds  that  paid  into  the  bank,  by  the  payment  of  the  valua- 
tion and  the  giving  of  the  bond  under  the  act(e);  nor  by 
the  purchase-money  being  made  paj^able  at  a  future  day — as 

(a!)  Wangh  v.  Wren,  9  Jur.,  N.  S.  SiGj  Gnnn  v.  Bolckow,  L.  B.,  10  Ch. 

365.  492. 

(y)  Y.  B.  21  Edw.  4,  81,  B.  PI.  33;  (c)  Loaring,  Exp.,  2  Rose,  79. 

Nicholson  v.  Eevill,  4  A.  &  E.  675.  (/i)  Tardiff  v.  Scrughan,  cit.  1  Bro. 

(z)  Evans  v.  Bremridge,  2  K.  &  J.  C.  C.  422  j  Elliott  v.  Edwards,  3  Bos. 

174,   notwithstanding    GifEard,  Exp.,  &  P.  181;  Nairn  ®.  Browse,  6  Ves.  752; 

6  Ves.  805.  Mackreth  v.  Symmons,  15  Ves.  328; 

(a)  Webb  v.  Hewitt,  3  K.  &  J.  438.  Hope  v.  Booth,  1  B.  &  Ad.  498,  not- 

(J)  Hughes  V.  Kearney,   1  Sch.  &  withstanding  Fawell  v.  Heelis,  1  Bro. 

Lef.  132;  Grant  v.  Mills,  2  V.  &  B.  C.  C.  421,  n. ;  Ambl.  724. 

306;  Gibbons  v.  Braddall,  2  Eq.  Ca.  (e)  Walker  v.  Ware,  &c.  Railway 

Abr.  682,  M,  N.;  Peake,  Exp.,  1  Mad.  Co.,  L.  R.,  1  Eq.  195. 


BY  TAKING  SECURITY.  835 

within  a  given  time  from  the  vendor's  death  (/).  It  may  be 
saved,  by  a  proviso  that  the  estate  shall  not  be  assigned  until 
payment  {r/),  without  the  consent  of  the  vendor  and  the  surety 
of  the  purchaser, 

1364.  But  if  the  consideration  for  the  sale  be  the  security 
itself,  and  not  the  sum  secured  (A) ;  or  if  it  appear  by  direct 
agreement,  or  can  be  clearly  inferred  from  the  circumstances, 
that  the  purchaser  intended  to  rely  upon  the  security  only, 
and  not  upon  the  land,  then  the  lien  will  be  gone  (J)  ;  for 
it  is  evident  that  the  vendor  has  already  got  all  that  he  bar 
gained  for. 

Now  as  the  lien  is  lost  in  these  latter  cases,  not  by  the  mere 
taking  of  a  security,  but  by  the  taking  it  by  way  of  substitu- 
tion for  the  purchase-money,  the  question  becomes  in  a  gi-eat 
measure  one  of  intention,  and  must  be  decided  by  the  circum- 
stances of  each  case. 

A  stipulation  for  payment  of  the  purchase-money  within  a 
certain  time  after  a  resale  (A),  and  the  taking  of  a  security 
by  bond  and  mortgage  of  part  of  the  estate  {t),  have  thus 
been  held  indicative  of  an  intention  to  abandon  the  lien  en- 
tirely, and  so  has  a  sale  to  a  puMic  company  in  consideration 
of  an  annual  rent,  because  it  is  considered  to  be  contrary  to 
the  intention  that  the  vendor  should  have  a  right  on  non-pay- 
ment to  enter  upon  and  destroy  the  works  (m) ;  and  so  in  the 
case  of  a  sale  in  consideration  of  the  payment  of  an  annuity 
for  several  lives  to  be  secured  by  the  bond  of  the  purchaser ; 
chiefly  on  the  ground  that  the  latter  covdd  not  have  intended 
to  take  the  estate  subject  to  such  a  burthen  (n).  So  where  the 
vendor  was  party  to  a  mortgage,  made  by  the  purchaser  to  a 

(/)  Winter  v.  Lord  Anson,  3  Russ.  31  Beav.  346;  but  qy. 

48g.  (k)  Parkes,  Exp.,  1  Glyn  &  Jam. 

(g)  Elliott  V.  Edwards,  supra.  228. 

(A)  Winter  v.  Lord  Anson,  1  Sim.  &  (I)  Capper  v.  Spottiswoode,  Taml. 

St.  434;  Clarke  v.  Koyle,  3  Sim.  499;  21. 

Buckland  v.  Pocknell,  13  Sim.  406.  (to)   Jersey,    Earl    v.   Briton,    &c. 

(»)  Parrott  v.  Sweetland,  3  Myl.  &  Dock  Co.,  L.  K.,  7  Eq.  409 ;   and  see 

K.  655;  Winter  v.  Lord  Anson,  3  Buss.  Winter  v.  lord  Anson,  1  S.  &  S.  434. 

492 ;  Albert  Life  Assurance  Co.,  Ee,  (ra)  Dixon  v.  Gayfcre,  21  Beav.  120; 

L.  R.,  11  Rq.  164;  see  Collins  v.  Collins,  1  De  G.  &  J.  655. 

3  H  2 
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person  who  had  advanced  part  of  the  purchase-money,  his  lien 
was  held(o)  to  be  gone.  And  the  taking  a  mortgage  for  part, 
and  of  a  note  payable  on  demand  for  the  residue  of  the  pur- 
chase-money, has  been  held(^)  to  have  a  like  effect;  bn  the 
strong  but  perhaps  (says  Lord  Eldon)  {q)  not  conclusive  in- 
ference, that  the  charge  for  a  part  showed  an  intention  not  to 
charge  the  residue.  If  the  bond  (r)  instead  of  being  given  by 
the  purchaser  alone,  be  also  joined  in  by  sureties,  it  is  thought 
that  the  lien  no  longer  remains. 

It  has  also  been  decided  to  be  lost,  by  taking  as  special  secu- 
rity a  sum  of  stock,  which,  being  sufficient  or  probably  sufficient 
to  cover  the  purchase-money,  was  held(s)  to  have  been  pledged, 
that  the  vendee  might  have  absolute  dominion  over  the  land; 
and,  on  the  same  principle,  it  has  been  thought  (t),  a  mortgage 
upon  another  estate  of  the  vendee  would  have  a  like  operation  ; 
the  obvious  intention  being  to  burthen  one  estate,  that  the  other 
might  be  free.  Sir  W.  Grant  was  of  opinion,  that  a  totally 
distinct  and  independent  security  would  be  a  substitution  for 
the  lien,  and  not  a  credit  on  account  of  it ;  by  which  he  meant, 
says  Lord  Eldon  (u),  not  that  a  security,  but  the  nature  of  a  . 
security,  might  amount  to  satisfactory  evidence,  that  a  Hen  was 
not  intended :  and  the  latter  learned  judge  adds,  that  a  mort- 
gage is  not  conclusive  ground  for  the  inference  that  a  lien  was 
not  intended,  and  that  he  could  put  many-  instances,  in 
which  a  mortgage  of  another  estate  for  the  purchase-money 
would  not  be  decisive  evidence  of  an  intention  to  give  up  the 
lien. 

The  opinion  of  Sir  W.  Grant  appears  to  be  .acquiesced  {x)  in 
as  a  general  rule  by  Lord  St.  Leonards ;  and  the  doctrine  which 
may  perhaps  be  deduced  from  the  different  cases  cited,  is,  that 


(o)  Good  V.  PsUard,  9  Price,  544;  (a)  Nairn  «.  Prowse,  6  Ves.  762. 

10  id.  109.  ({)  Id. 

(^p)  Bond  V.  Kent,  2  Vcrn.  281.  (u)  In   Mackreth  v.   Symmons,  15 

(J)  15  Ves.  344;  the  report  in  Ver-  Ves.  348. 

non,  however,  gives  no  reasons  for  the  (a»)' "V.  &  P.  862,   11th  ed.;  675, 

judgment.             '  14th  ed.    For  the  cases  and  doctrine 

(r)  Good  V.  Pollard,  10  Price,  109;  on  this  subject  at  length,  see  id.,  anil 

Sugd.  V.  &  P.  860,  11th  ed. ;   673,  Mackreth  i'.  Symmons,  15  Ves.  328. 
14th  ed. 
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the  taking  a  distinct  security  is  always  prima  facie  evidence 
that  the  lien  has  been  abandoned ;  but  that  this  inference  may 
be  rebutted  by  proof  of  an  agreement,  or  of  circumstances 
leading  to  a  presumption  of  an  agreement,  to  the  contrary. 

1866.  Although  the  mere  acknowledgment  in  the  deed  for 
the  whole  purchase-money  will  not  per  se  affect  the  lien,  yet  the 
receipt  may  be  given  under  circumstances  which  are  inconsistent 
with  an  intention  to  preserve  it ;  as  where  the  vendor,  having 
notice  that  the  purchaser  was  buying  with  a  certain  trust  fund, 
took  from  him  a  bond  and  deposit  for  a  sum  recited  to  have 
been  lent  him  to  complete  the  purchase  (i/). 

1366.  Where  a  surety  undertook  to  pay  the  debt  of  hia 
principal,  and  to  keep  down  annuities  granted  by  him,  and  to 
give  him  an  indemnity  against  such  annuities,  upon  having  a 
mortgage  in  fee  to  secure  the  debt  and  value  of  the  annuities, 
and  afterwards  the  principal  sold  the  reversion  of  the  estate 
to  the  surety  for  the  amount  of  principal  and  interest  secured 
by  the  mortgage,  it  was  held  (z),  that  for  part  of  the  considera- 
tion, viz.  the  debt,  there  was  a  lien,  but  not  as  to  the  annuities ; 
the  silence  as  to  the  debt,  and  the  fact  that  there  was  an  indem- 
nity against  the  annuities,  being  thqught  to  show  strongly  that, 
as  to  the  latter,  the  personal  security  of  the  surety  was  alone 
relied  on.  And  it  was  held  material,  that  the  sale  was  only  of 
the  reversion  of  the  estate,  inasmuch  as  it  was  unlikely  that  a 
person  dealing  for  the  cqngider£|,tion  of  annuities,  and  the  pur- 
chase of  a  reversion  which  might  not  fall  in  until  all  the  annui- 
tants were  dead,  would  rely  on  that  reversion  in  addition  to  the 
indemnity  already  given  by  the  bond. 

1357.  The  lien  of  the  vendor  of  goods  (268)' Is  also  not 
defeated  by  part  payment  of  the  price  (a),  or  by  recovery 
against  the  purchaser  in  an  action  for  goods  sold  (S). 

Oj)  Muir  V.  Jolly,  26  Bear.  U3.  (a)  Hodgson  v.  Loy,  3  T.  R.  440-, 

(2)  Mackreth  e.  Symmons,  15  Vee.      Feise  v.  Wray,  3  East,  98. 
g28_  (J)  Houlditch  v.  Desanges,  2  Stark. 

337. 
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But  the  acceptance  of  a  negotiable  security  affects  the  hen. 
For,  subject  to  the  obligation  of  paying  the  price  of  the  goods, 
the  right  of  property  and  possession  from  the  time  of  sale  are  in 
the  buyer;  and  if  a  bill  be  drawn  and  accepted  for  the  price, 
or  credit  be  otherwise  given,  he  may  exercise  control  over  the 
goods  during  the  currency  of  the  bUl,  or  until  the  credit  expire; 
though  the  right  of  possession  will  be  defeated  by  his  insolvency 
before  he  obtains  possession  (c). 

1358.  In  other  cases  of  possessory  liens,  it  is  also  held  to  be 
generally  inconsistent  with  the  lien  to  take  security  for  the  debt, 
especially  if  the  security  be  made  to  include  interest;  or  to  enter 
into  a  special  contract  for  a  particular  mode  of  payment  (rf). 
But  in  the  one  case,  the  lien  remains  as  to  sums  which  are  not 
covered  by  the  security  (e) ;  and  in  the  other,  if  a  bill  be  merely 
taken  without  an  agreement  that  it  is  to  be  in  discharge  of  the 
debt,  both  debt  and  lien  continue  until  the  bill  arrives  at  matu- 
rity, though  the  debt  cannot  be  enforced  during  the  cun-ency  of 
the  bill  (/).  And  the  lien  is  not  affected,  where  the  security, 
not  having  been  taken  in  discharge  of  the  debt,  (for  upon  evi- 
dence that  it  has  been  so  taken  the  lien  is  at  an  end  {(/),)  has 
turned  out  to  be  worthless  (A).  As  the  negotiation  of  a  bill  is 
an  approval  of  it,  such  an  act  terminates  a  lien  which  is  to  exist 
by  agreement  until  the  delivejy  flf  good  and  approved  bills  for 
the  dfebt(j).  An  equitable  lien  upon  the  titlje  <ieeds  of  a  debtor 
has  been  held  to  be  discharged  by  the,  acceptance  from  his  re- 
presentative of  a  security  upon  a  specific  part  of  his  estate  (A). 

(c)  Per  Bayley,  J.,  in  Bloxam  •».  infra,  and  acknowledged  in  Hewison 

Sanders,  4  B.  &  C.  941,  and  in  Miles  v.  Guthrie. 

■0.  Gorton,  2  Cr.  &  M.  504;  Edwards  v.  (e)  Balch  v.  Symes,  T.-&  E.  87. 

Brewer,  2  M.  &  W.  375.    For  a  case  (/)  London  and  Birmingham,  &c. 

in  which  taking  acceptances  did  not  Bank,  Re,  11  Jnr.,  N.  S.  316. 

destroy  the  lien,  see  Solarte  v.  Maes  (,g)  Bunney  v.  Poyntz,  4  B.  &  Ad. 

Hilbers,  1  L.  J.,  N.  S.,  K.  B.  196.  568;  1  N.  &  M.  229;  Pooley  ■».  Badd, 

(rf)  CJowell  V.  Simpson,  16  Ves.  280;  14  Bear.  34. 

per  Tindal,  C.  J.,  in  Hewison  v.  Gnth-  (/i)  Davies,  dem.  Lowndes,  ten,  S 

rie,  2  Bing.  N.  Q.  755 ;  3  Scott,  298;  C.  B.  823;  Bond  v.  Warden,  1  Col. 

Brownlow  v.  Keatinge,  2  Ir.  Eq.  R.  683. 

243.    The  case  of  Cowell  v.  Simpson  (i)  Homcastle  v.  FaiTan,  3  B.  &  Aid. 

was  doubted  in  Stevenson  v.  Blakelock,  497;  2  Stark.  591. 

1  Man.  &  S.  535;  but  was  adhered  to  (A)  Mason  i-.  Morloy,  34  Bcav.  471; 

by  Lord  Eldon    in  Balch  v.  Syinos,  11  Jur.,  N.  S.  459. 
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But  the  lien  of  a  salvage  creditor  has  been  held  not  to  be  dis- 
charged merely  "by  the  taking  of  another  security  which  becomes 
worthless  {I).  A  lien  is  discharged  by  proof  under  the  bank- 
ruptcy of  the  debtor,  the  proof  being  considered  as  equivalent 
to  payment  (m).  But  it  ia  not  destroyed  by  a  right  of  set- 
off (n). 

Where  the  solicitors  in  a  suit  were  changed,  and  a  gross  sum 
was  paid  to  the  new  solicitors  in  satisfaction  of  all  the  costs  in 
the  suit,  it  was  held  that  the  lien  of  the  former  solicitors  on  the 
fund  in  court  for  their  share  of  the  costs  was  gone,  though  they 
were  not  parties  to  the  settlement,  and  that  their  only  remedy 
was  against  the  solicitors  who  had  received  the  money  (o). 

1869.  A  mortgagee,  prior  to  the  passing  of  the  Debtors 
Act,  1869,  did  not  lose  the  benefit  of  his-  security  by  taking  the 
body  of  his  debtor  in  execution  (^p),  and  if  he  obtained  judg- 
ment in  ejectment,  he  might  still  have  execution  against  the 
debtor  under  judgment  in  an  action  upon  the  covenant  (q). 
And  a  solicitor  did  not  lose  his  lien  by  the  execution  of  an 
attachment  for  non-payment  of  costs  (r). 

But  if  a  judgment  creditor,  who  under  the  powers  of  1  &  2 
Vict.  c.  110,  should  have  obtained  ^ny  charge,  or  be  entitled  to 
the  benefit  of  any  security,  should  afterwards,  and  before  the 
property  so  charged  or  secured  should  have  been  converted  into 
money  or  realized,  and  the  produce  thereof  applied  towards 
payment  of  the  judgment  debt,  cause  the  person  of  the  judg- 
ment debtor  to  be  taken  or  charged  in  execution  upon  such 
judgment,  guch  judgment  creditor  relinquished  and  forfeited  all 

(l)  Kehoe  v.  Hales,  5  Jr.  Eq.  R.  597.  latter  to  issue  execution,  without  seeing 

(m)  Hornby,  Exp.,  Buck.  351.  that  the  firat  attorney's  costs  were  paid; 

(tt)  Pinuock  V.  Hanison,  3  M.  &  W.  because  of  his  lieu.  Per  Lord  Abinger, 

-!j.>  ^,  B.,  followed  in  the  Exchequer  in 

(o)  Momington  v.  W^llp^ley,  i  Jnr.,  equity.    Potter  v.  Hyatt,  2  Y.  &  C. 

N.  S.  60.    According  to  this  decision  a  112. 

plaintiff    in    a  suit  may  change   his  (j»)  Davis  v.  Battine,  2  E.  &  M.  76. 

solicitor,  and  by  arrangement  with  his  (?)  Colby  v.  Gibson,  3  Smith  (K.  B.) 

successor  may  oust  the  former  solicitor  516. 

of  his  claim  upon  the  fund.    At  law,  (r)  Bawtree  r.  Watson,  2  Keen,  713; 

where  judgment  was  given  in  favour  of  Davies  v.  Bush,  Younge,  358;  Lloyd  r. 

ft  person  who  had  employed  n  second  Mason,  i  Hare,  132;  O'Brien  v.  Lewis, 

attorney,  the  court  would  not  permit  the  4  Gif.  396;  9  Jur.,  N.  S.  620,  764. 
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right  and  title  to  the  benefit  of  such  charge  or  security  (.?). 
This  provision  did  not  apply  to  the  arrest  of  the  debtor  in  a 
foreign  country  upon  mesne  process  in  a  new  action  for  the 
debt  ascertained  to  be  due  by.  the  judgment,  as  such  a  pro- 
ceeding was  not  an  execution  on  the  judgment  (t)  ;  nor  to  the 
taking  a  defendant  into  custody  for  contempt  of  court  (m)  ; 
though  that  process  were  adopted  as  a  mode  of  reaching  the 
property. 

The  discharge  of  the  judgment  debtor  from  custody  under  a 
ca.  sa,  also  operated  as  a  satisfaction  of  the  judgment  (»). 

1 360.  The  power  of  jmprisoninent,  which  is  vested  in  the 
court  by  the  Debtors  Act,  1869,  on  default  in  payment  of  any 
debt  or  instalment  of  a  debt  in  pursuance  of  an  order  of  court 
or  judgment,  does  not  operate  as  a  satisfaction  or;  extinguish- 
ment of  any  debt,  or  demand  or  cause  of  action,  or  deprive  any 
person  of  any  right  to  take  out  execution  against  the  lands, 
goods  or  chattels  of  the  person  imprisoned,  in  the  same  manner 
as  if  such  imprisonment  had  not  taken  place  (x). 

1861.  It  follows  from  the  rule  which  requires  a  continuous 
possession  for  the  support  of  a  possessory  lien  (357),  that  if 
after  the  debt  in  respect  of  which  the  lien  is  claimed  has 
arisen,  the  owner  is  allowed  to  remove  the  property  and  to 
return  it,  the  lien  is  gone.  Therefore,  an  innkeeper,  who 
allows  a  guest  to  depart  with  his  goods,  gives  him  credit  for 
that  time,  and  cannot  afterwards  detain  them  but  for  debts 
which  arose  after  they  were  returned  (y).  But  goods  may 
be  delivered  by  the  vendor  to  the  purchaser  under  an  agree- 
ment for  a  lien,  the  effect  of  which  is  that  the  vendor  only 

(s)  1  &  2  Vict.  c.  110,  s.  16.    In  the  («)  Cattlin  v.  Kemot,  3  C.  B.,  N.  S. 

Irish  Act,  3  &  4  Vict.  c.  106,  b.  25,  and  796. 

see  Maguire  v.  O'Reilly,  3  Jo.  &  Lat.  (a;)  32  &  33  Vict.  c.  62,  s.  5. 

22*.  (y)  Hartley  v.  Hitehcock,  1  Stark. 

(«)  Honlditch   i).  Collins,  5    Bear.  408;  Jones  «.  Thurloe,  8  Mod.  172) 

.497!  t)  Jnr-  935.  Jones  «.  Pearle,  1  Str.  667i  and  sea 

(u)  Roberts  ■!;.  Ball,  3  Sm.  &   G.  Coppin    o.    Walker,    7    Taunt.  237  i 

168;  24  L.  J.,  N.  S.,  Ch.  471;  see  Wells  Bland,  Bxp.,  2  Rose,  91  ;  Arteiia  v. 

V.  Gibbs,  3  Beav.  399.  Smallpieee,  1  Bsp.  23;  Bligh  V.  Bavies, 

28  Beav.  211. 
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pavts  with  the  possession,  and  retains  the  property  until  pay- 
ment (z). 

By  the  redelivery  of  a  pledge  the  creditor  also  loses  his 
right  to  it ;  but  the  goods  pledged,  and  it  is  presumed  also 
such  as  are  subject  to  a  possessory  lien,  may  be  redelivered  to 
the  debtor  as  the  agent  of  the  creditor  without  a  forfeiture  of 
the  creditor's  right  (o).  If  the  pledge  be  redelivered  for  a 
temporary  purpose,  and  the  pledgor  refuse  to  return  it,  the 
pledgee  may  sue  for  it  in  trover  (6)-.  If  it  be  delivered  back 
to  the  owner  in  a  new  character,  such  as  that  of  a  special  bailee 
or  agent,  the  pledgee,  is  entitled  both  against  the  owner  and  a 
third  person,  the  possession  being  consistent  with  his  original 
right  (81).  But  if  he  voluntarily  place  the  pledge  beyond 
his  own  power  to  restore  it,  as  by  agreeing  that  it  may  be 
attached  at  the  suit  of  a  third  person,  or  by  giving  up  posses- 
sion to  the  pledgor,  or  consenting  that  he  shall  alienate  or 
pledge  it  to  another,  it  is  a  waiver  of  the  pledge  (c). 

1862.  The  parting  with  the  subject  of  the  lien  is  also  an 
abuse  of,  or  inconsistent  with,  the  right  of  possession  derived 
from  the  lien.  This  right  cannot  be  passed  by  a  tortious 
transfer  of  the  goods,  as  the  property  of  the  holder  under  the 
lien,  and  such  an  abuse  of  it  will  entitle  the  owner  to  main- 
tain trover  for  them  {d).  But  the  holder,  intending  only  to 
give  security  to  the  extent  of  his  lien,  may  do  so  at  law  without 
forfeiting  his  claim,  by  delivering  the  goods  to  his  creditor 
with  notice  of  the  lien,  and  appointing  him  to  keep  possession 
as  the  servant  of  the  bailee  (e) ;  a  transfer  to  an  agent  or 
trustee  being  also  in  equity  no  forfeiture  of  the  lien  (/),  and 
in  equity  the  benefit  of  a  lien  may  be  assigned  with  the 
debt  in  respect  of  which  it  is  claimed  {g).     On  the  bankruptcy 

(z)  Walker  v.  Clyde,  10  C.  B.,  N.  S.  {d)  Scott  v.  Newington,  1  Moo.  & 

381.  B.  252  J  Legg  v.  Evans,  4  Jur.  197, 

(a)  Reeves  v.  Capper,  5  Eing  ,  N.  C.  Exch. 

136.  («)  M'Combie  v.  Davies,  7  East,  fi. 

(»)  Story,  Bailm.  §  299;  Kobcrts  v.  (/)  Watson  v.  Lyon,  7  De  G.,  M.  & 

Wyatt,  28  Bear.  211.  G.  288;  24  L.  J.,  N.  S.,  Ch.  754. 

(e)  Storyi  Bailm.  §  209;  §§  369—  (g)  Bull  v.  Faulkner,  2  De  G.  &  S. 

365.  T72. 
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of  the  person   entitled  to  the  lien,  it  will  also  pass  to  his 
assignees  (A). 

It  follows  from  this  inability  of  the  lien  holder  to  transfer 
the  property  for  any  other  purpose  than  the  mere  lien,  that  it 
cannot  be  taken  in  execution  for  his  debt  (i) ;  the  sheriff, 
subject  to  certain  exceptions  introduced  by  1  &  2  Vict, 
c.  102,  being  entitled  to  seize  nothing  which  he  cannot  sell. 

1363.  It  is  also  inconsistent  with  and  fatal  to  the  lien  if 
the  holder  claim  to  retain  the  goods  for  the  debt  of  another 
than  the  rightful  owner  (_/),  or  under  another  right  than  the 
right  of  lien  (A);  or,  if  in  the  case  of  a  vendor,  he  authorize 
the  purchaser  to  mortgage  the  property  to  a  person  who  ad- 
vances money  for  the  purchase :  against  that  person  there  can 
be  no  lien  for  the  balance  of  the  purchase-money  (?).  But 
it  is  no  waiver  of  the  lien,  if  upon  demand  of  the  goods  the 
holder  omits  to  state  that  he  claims  them  under  his  lien  (w) ; 
or  if  he  claim  more  than  he  can  make  good  ;  as  where  having 
only  a  lien  for  a  specific  sum  he  claims  also  for  a  general 
balance  (n),  though  in  the  latter  cage  he  cannot  object  that  no 
tender  was  made  to  him  of  the  sum  due  on  the  specific  lien  (o). 

1364.  A  loss  of  possession  sufiicient  to  destroy  the  lien 
may  take  place  without  an  actual  parting  with  the  property; 
As  if  the  holder  take  the  goods  in  execution,  and  cause  them 
to  be  sold  by  the  sheriiF,  and  become  the.  purchaser  firom 
him ;  here  his  actual  possession  may  suffer  no  interruption,  yet 
he  holds  as  a  purchaser  and  not  by  right  of  his  lien,  and  the 
sheriff  must  have  had  legal  possession  for  the  purposes  of  the 
sale  {p).  And  if  a  factor,  having  a  lien  against  his  principal, 
allows  him  to  sell,  and  orders  his  own  warehouseman  to  de- 

(ft)  Hudson  V.  Granger,  5  B.  &  Aid.  id.  109. 

27.  (m)  White  v.  Gainer,  9  Moore,  41; 

(i)  Legg  ».  Evans,  supra.  2  Bing.  23;  1  C.  &  P.  324. 

(/)  Dirks  V.  Richards,  6  Jnr.  562;  (n)  Scarfe  v.  Morgan,  4  M.  &  W. 

Car.  &  M.  626;  5  Sc.  N.  E.  534.  270. 

(7i)  Boardmanv. Sill,  1  Camp.  410,n.;  (o)  Jones  v.  Tarlton,  6  Jnr.  349; 

Weeks  v.  Goode,  6  C.  B.,  N.  S.  367-,  9  M.  &  W.  675. 

Cannee  v.  Spanton,  8  Sc.  N.  R.  714.  (j>)  Jacobs  r.  Latour,  5  Bing.  130; 

(0  Good  V.  Pollard,  9  Price,  544;  10  2  Mo.  &  P.  201. 
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liver  the  goods  to  the  principal's  broker,  who  sells  and  makes 
out  a  biU  of  parcels  to  the  principal,  the  effect  is  the  same  as 
a  delivery  to  the  principal  {q).  But  notice  by  a  banking 
company  to  all  its  shareholders,  that  a  dividend  wiU  be  pay- 
able on  a  future  day,  is  no  vi^aiver  of  the  lien  of  the  bank 
upon  the  dividends  of  a  shareholder  who  is  indebted  to  the 
company  (r). 

The  distrainer  of  goods  has  no  lien  after  they  have  been 
replevied,  but  is  left  to  his  remedy  on  the  replevin  bond  (s). 

1366.  The  possessory  lien,  however,  is  not  destroyed  where 
the  loss  of  possession  arises  by  mistake  (^),  or  is  involuntary. 
Hence  the  lien  of  the  shipmaster,  whose  ship  has  been  taken 
by  an  enemy,  revives  upon  recapture,  and  the  owner  becomes 
a  trustee  for  him  (u),  and  it  seems  that  the  lien  of  a  factor  or 
broker,  who  has  quitted  possession  voluntarily,  will  revive,  if  he 
can  re-acquire  possession  (»)  ;  but  the  lien  of  the-  vendor  of 
goods,  after  his  possession  has  been  determined  in  favour  of 
the  purchaser,  will  not  revive  by  his  replacing  the  goods  in  the 
vendor's  possession  for  a  different  purpose,  so  as  to  enable  the 
vendor  to  stop  in  transitu  {x). 

1366.  As  the  lien  will  not  arise  where  the  possession  was 
originally  obtained  by  fraud  or  misrepresentation  (y),  so  the 
parting  with  possession  on  a  false  representation  will  not 
affect  either  a  pledge  {z)  or  a  lien ;  and  the  holder  of  goods 
who  has  been  deprived  of  them  by'  fraud,  may  recover  them 
in  trover,  or,  if  he  can,  may  re-possess  himself  of  them  (a). 

1867.  The  lien  of  the  vendor  of  goods  is  destroyed   by 

(y)  Kriiger  v.  Wilcox,  Ambl.  252.  Barnard,  2  J.  B.  Moore,  34;   8  Taant. 

(/■)  Hague  V.   Danderson,   2  Exch.  149. 
741.  (m)  Sweet «.  Pym,  1  East,  i;  Valpy 

(»)  Bradyll   i-.  Ball,   1   Bro.   C.  C.  v.  Gibson,  4  C.  B.  837. 
427.  (y)  Madden  v.  Kempster,  1   Camp. 

(«)  Dicas  V.  Stockley,   7  C.  &   P.  12. 
687.  (i)  Story,  Bailni.  §  299. 

(«)  Cheeseman,  Exp.,  2  Eden,  181.  («)  Tyaon  v.  Cox,  T.  &  E.  31 

(b)  Whitehead  v.  Vaagban,  Cooke's  Wallace  v.  Woodgate,  1  Car.  &  P.  575 

Bankrupt  Law,  676,  oU.  8;  Levy  f.  Dicas  v.  Stockley,  7  Car.  &  P.  587 

liichards  v.  Symons,  8  Q.  B.  90. 
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delivery  of  all  the  goods.  The  delivery  of  part  of  them  may 
often  destroy  the  lien,  because  it  may  import  a  delivery  of  the 
whole  (1394);  yet  if  it  can  be  shown  that  there  was  an  in- 
tention not  to  deliver  the  whole,  but  to  separate  the  part 
delivered  from  the  residue,  the  lien  oh  the  residue  will  hold  (b). 
And  where  the  goods  remain  in  the  vendor's  warehouse,  the 
mere  giving  a  delivery  order  to  the  purchaser  will  not  prevent 
the  lien  ;  even  where  by  custom  the  goods  would  be  consi- 
dered the  property  of  the  holder  of  such  an  order  (c).  So  if 
the  key  of  the  place  in  which  the  goods  are,  be  given  to  the 
purchaser,  the  key  of  an  outer  inclosure  being  left  with  the 
vendor;  because  though  the  former  may  have  access  to  the 
goods,  the  latter  can  prevent  them  from  being  removed  (d). 

1368.  Nor  is  the  right  of  the  vendor  to  retain  the  goods 
lost  by  his  charging  the  purchaser  with  warehouse  rent  on 
account  of  them  (e),  because  the  buyer  having  no  right  to 
possession  until  payment  of  the  price,  the  vendor  holding 
until  payment  may  also  charge  the  expense  of  doing  so.  In 
a  case  in  which  rent  was  actually  paid,  it  was,  however,  ad- 
judged (f)  that  the  acceptance  of  the  rent  operated  as  a 
complete  transfer  to  the  purchaser  as  much  as  if  the  goods 
had  been  removed  to  his  own  warehouse;  a  decision  which 
has  sometimes  been  thought  to  be  distinguishable  on  the 
ground  of  the  actual  payment,  in  the  place  of  a  mere  charg- 
ing of  the  rent ;  and  has  also  been  judicially  approved  (  ff),  on 
the  ground  that  there  had  been  a  sale  to  a  sub-purchaser  who 
had  paid  the  first  purchaser,  and  that  where  the  right  of  the 
vendor  to  hold  the  goods  was  suspended  {i.  e.  while  the  bill 
drawn  and  acqepted  for  the  price  was  running),  and  the  right 
of  a  third  person  intervened  who  had  paid  rent  to  the  vendor, 

(h)  Bnnncy  v.  Poyntz,  4  B.  &  Ad.  (d)  Milgate  v.  KebUe,  3  M.  &  G. 

568;   Dixon  1).  Yates,  id.  313;  Payne  100. 

1!.  Shadbolt,  1  Camp.  427;   see  Stnbey  (e)  Bloxam  ■».  Sanders,  4  B.  &  C. 

V.  Hayward,  2  H.  Bl.  504;  Perez  i.  941;  New  v.  Swain,  Dan.  &  LI.  Merc. 

Alsop,  3  Post.  &  P.  188.  Ca.  193. 

(c)  Townley  v.  Cramp,  4  Ad.  &  El.  (/)  Hurry   v.  Mangles,   1 '  Camp. 

68;   5  N.  &  M.  606;   5  L.  J.,  N.  S.,  452. 

■K.  B.  14.  (g)  Per  Bayley,  J.,  in  Miles  t.  Gor- 
ton, 2  Cr.  &  M.  504. 
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as  for  his  own  goods,  the  vendor  could  not  say  that  he  was 
not  holding  for  such  third  person.  It  is  not,  however,  clear 
that  the  rent  was  paid  by  the  sub- purchaser.  The  statement 
is  only  that  it  was  paid  by  the  vendee ;  and  subject  to  the  dis- 
tinction arising  from  the  fact  of  actual  payment,  which  seems 
to  be  unsubstantial,  the  decision  in  question  appears  in  effect 
to  have  been  overruled. 

In  another  case  {h),in  which  a  biU  had  been  accepted  for 
the  price  of  the  goods,  part  only  of  the  property  was  sold 
and  delivered  to  a  sub-purchaser;  and  the  bill  having  been 
dishonoured,  the  vendor  was  declared  entitled  to  hold  the  rest 
of  the  goods  till  payment  of  the  price :  the  eflFect  of  a  charge 
for  warehouse  rent  by  the  vendor  against  the  purchaser  being 
considered  to  be  a  notification  to  the  purchaser  that  he  was 
not  to  have  the  goods  till  payment  of  the  rent  as  well  as  of 
the  price ;  and  the  right  of  the  vendor  in  such  a  case  is  the 
same,  whether  goods  had  been  specifically  appropriated  for  the 
fulfilment  of  the  contract  or  not  (i).  And  again  (A),  where 
the  purchaser  had  agreed  to  pay  certain  duties  on  the  goods 
which  were  afterwards  properly  paid  by  the  vendor,  though  the 
latter  had  given  a  delivery  order,  and  the  purchaser  had  paid 
warehouse  rent,  it  was  held  that  the  purchaser  had  no  right 
to  possession  until  payment  of  tlie  whole  price  of  which  the 
duties  formed  part. 

1 369.  But  the  vendor's  land,  upon  which  the  goods  remain, 
may  become  the  purchaser's  warehouse  if  the  delivery  be  in 
other  respects  complete.  As  where  timber  cut  and  measured , 
was  sold,  to  be  paid  for  at  a  future  day,  according  to  quantity, 
with  licence  to  the  purchaser  to  remove  at  his  pleasure ;  and 
the  trees  were  marked  by  the  purchaser  and  measured,  and 
the  cubical  contents  of  each  calculated,  but  the  whole  contents 
not  ascertained,  it  was  held  that  there  was  no  lien :  nothing 
substantial  remaining  to  be  done  by  the  vendor  (l). 

(7»)  Miles  V.  Gorton,  2   Cr.  &   M.  (*)  Winks  v.  Hassall,  9  B.  &   C. 

604.  372. 

(i)  Griffiths  v.  Perry,  1   E.   &   E.  (0  Tansley  v.  Turner,  2  Sc.  238; 

680;  see  Valpy  ».  Oakeley,  16  Q.  B.  2  Bing.,  N.  C.  151;  and  see  Hammond 
941_  V.  Anderson,  1  Bos.  &  P.  N.  R.  69; 

Elmore  v.  Stone,  1  Taunt.  468. 
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1370.  Where  credit  was  given  on  the. sale  of  chattels,  with 
an  agreement  that  the  vendor  should  have  a  claim  on  the 
goods  until  payment,  it  was  held  that  the  property  passed  to 
the  vendee,  and  that  the  agreement  was  only  a  personal  licence 
to  resume  possession  of  and  retain  the  property,  and  was  not 
available  against  a  transferee  claiming  by  the  act  of  the  vendor 
or  by  operation  of  law  (m). 

Of  the  Right  of  the  unpaid  Vendor  of  Chattels  to  stop  them 
in  Transitu. 

1371.  The  lien  of  the  unpaid  vendor  arises  out  of  and 
until  the  completion  of  the  contract  of  sale  stands  in  the 
place  of  his  original  ownership  (w)  (268).  We  have  seen 
that  if  the  holder  of  a  possessory  lien  upon  a  chattel  abandon 
the  possession  of  it,  his  lien  is  generally  at  an  end  (1361), 
and  the  owner  resumes  his  fuU  rights  over  it.  But  when  a 
chattel  is  sold  there  is  often  an  intermediate  stage  in  which, 
although  the  unpaid  vendor  has  parted  with  the  property  by 
the  contract  of  sale,  and  with  the  actual  possession  to  a  carrier 
or  other  intermediate  holder  for  the  purpose"  of  delivery  to 
the  purchaser,  his  ownership  is  yet  not  absolutely  divested; 
for  if  before  actual  or  constructive  delivery  of  the  chattel 
to  the  vendee  the  latter  has  become  by  insolvency  unable  to 
pay  the  price,  the  vendor  may  countermand  the  delivery  and 
may  resume  the  possession  of  the  property. 

1 37S.  The  property  in  the  goods  may  also  be  revested  in 
the  vendor,  by  a  rescission  of  the  contract  of  sale,  before  the 
property  and  the  possession  have  become  united  in  the  vendee. 
But  this  can  be  done  only  by  consent  of  both  parties  to  the 
contract  (o) ;  and  the  validity  of  the  act  may  be  subject  to 
questions  as  to  the  right  of  the  vendee  to  rescind,  as  against 
his  general  creditors.  If  therefore  the  vendee  refuse  to  accept 
the  goods  before  they  are  delivered,  or  desire  the  wharfinger 
not  to  deliver  them  to  him,  they  wiU  become  revested  in  the 

(m)  Howes  v.  Ball,  7  B.  &  C.  481.         in  Bloxam  v.  Sanders,  4  B.  &  C,  948. 
('«)  Per  Heath,  J.,  in  Oppenheim  v.  (o)  See  Hcineker  v.  Earle,  8  El.  & 

Eussell,  3  B.  &  P.  42;  Per  Bayley, .!.,      Bl.  410. 
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vendor  only  upon  his  assent  to  the  an-angement,  though  the 
assent  may  be  given  after  an  act  of  bankruptcy  by  the  vendee, 
provided  the  refiisal  were  before  that  time,  and  the  assent  were 
given  at  the  earliest  period  after  notice  of  the  refusal  by  the 
vendee  (/»)  (1390). 

But  the  vendor's  right  to  countermand  the  delivery  of  the 
goods  in  the  hands  of  an  intermediate  holder,  is  not  depen- 
dent upon  the  vendee's  consent ;  nor  is  it  an  unlimited  power 
in  the  vendor  to  vary  the  consignment  of  the  goods  at  his 
pleasure :  it  is  only  a  particular  privilege  intended  to  protect 
him  against  the  vendee's  insolvency  {q),  and  not  only  must  it 
be  exercised  adversely  to  the  vendee  (r),  but  it  has  been  said 
that  if  the  vendor  get  back  the  goods  by  any  means,  provided 
he  did  not  steal  them,  it  would  be  inequitable  to  take  them 
from  him. 

1373.  Although  the  rescission  of  the  contract,  and  the 
right  of  stoppage  in  transitu,  thus  differ,  it  has  been  thought 
that  the  latter^may  nevertheless  have  the  effect  of  rescinding 
the  contract  of  sale  («),  and  the  question  whether  it  has  that 
effect  has  not  yet  been  absolutely  determined.  But  it  is  com- 
monly thought  that  the  stoppage  in  transitu  {t)  does  not  rescind 
the  contract,  but  merely  replaces  the  vendor  in  the  situation 
which  he  occupied  before  he  parted  with  the  possession  of  the 
goods :  and  it  was  held  by  Lord  EUenborough,  that  where  by 
the  contract  payment  for  the  goods  was  to  precede  delivery, 
although  the  vendor  had  stopped  them  in  transitu,  he  might 
after  the  time  of  credit  had  expired  recover  for  them  under  a 


{p)  Salte  v.FieW,  5T.  K.  211;Bar-  M.  &  W.  436;    and  Gibson  v.  Cnr- 

tram  v.  Farebrother,  4  Bing.   679;   1  rnthera,  8  M.  &  W.  321;    per  Lord 

Mo.  &  P.  515;   Atkin  v.  Barwick,  1  Abinger. 

Str.    165,    explained    in    Harman    v.  (f)  See  per  Lord  Kenyon,  Hodgson 

Fishar,    Cowp.  125.     See    James   e.  v.  hoy,  7  T.  E.  440;  per  Park,  J., 

Griffin,  2  M.  &  W.  623;  6  L.  J.,  N.  S.,  Tncker  v.  Humphrey,  4  Bing.  516;  1 

Ex.  241.  Mo.   &  P.   392 ;   per  Lord  Denman, 

(?)  Per  Lord   Stowell,  Constantia,  Martindale  «.  Smith,  1  Q.B.  389;  1  G. 

6  C.  Rob.  321.  &  D.  1;  and  see  Wentworth  v.  Outh- 

(r)  Per  Lord  EUenborongh,  SifEken  waite,  supra;  Clay  v.  Harrison,  10  B. 

V.  Wray,  6  East,  370.  &  C.  99 ;  5  M.  &  R.  17;   Stephens  v. 

(i)  See  Wentworth  v.  Oathwaite,  10  Wilkinson,  2  B.  &  Ad.  320. 
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count  for  goods  sold  and  delivered,  if  lie  were  ready  to  deliver 
them  on  payment  of  the  price  {u). 

1374.  The  vendor's,  title,  either  in  the  case  of  rescission  or 
of  stoppage,  is  paramount  to  and  cannot  be  affected  by  the 
claim  of  a  wharfinger,  or  other  person  who  comes  into  the 
possession  of  the  goods  during  the  transit,  for  a  lien  upon 
them  as  against  the  vendee  (a-). 

1375.  After  an  express  rescission  of  the  contract  there 
can  be  no  doubt  that  the  vendor  may  resell  the  goods;  and  it 
seems  that  he  may  do  so  after  such  a  constructive  rescission 
as  wiU  arise  by  the  neglect  or  refusal  of  the  purchaser  to  pay 
for  and  remove  the  goods  within  a  reasonable  time  after  the 
vendor  has  requested  him  to  do  so  (_y);  the  resale  in  such  a 
case  would  indicate  the  vendor's  assent  to  the  rescission.  As 
to  the  vendor's  right  after  stoppage,  if  the  general  opinion  as 
to  the  effect  of  that  act  be  correct,  there  can  be  no  general 
right  of  resale  until  by  subsequent  circumstances  the  contract 
has  been  rescinded,  except  that  where  the  goods  are  perishable 
it  is  thought  they  may  be  resold  by  the  vendor  under  an  autho- 
rity derived  from  the  same  equitable  principles  which  created 
the  right  of  stoppage  (z).  It  is  presumedj  however,  that  in 
such  a  case  the  sale  would  be  allowed  as  a  matter  of  necessity,- 
and  would  not  indicate  a  rescission  of  the  contract, 

1376.  The  first  known  cases  in  which  the  right  of  stoppage 
in  transitu  was  allowed  in  this  country  (a)  arose  in  the  Court 
of  Chancery,  where  it  was  said  that  if  the  consignors  of  goods 
consigned  to  a  person,  who  becomes  bankrupt  before  they 
arrive,  can  by  any  means  get  them  again  into  their  hands,  or 
prevent  their  coming  into  the  hands  of  the  bankrupt  "  it  was 

(?()  Kymer  v.  Suwercropp,  1  Camp.  {z)  Smith's  Leading  Cases,  1,  750, 

109.  ed.  6. 

(»)  Richardson  v.  Goss,  3  B.  &  V.  {a)  As  to  the  extent  to  which  this 

119;    Oppenheim  «.  Russell,  id.  42;  right  is  allowed  in  foreign  maritime 

Morley  v.  Hay,  7  L.  J.,  K.  B.  104;  see  states,  see  the  judgment  of  Lord  Abin- 

Nichols  «.  Le  Feuvre,  2  Bing.  N.  C.  ger,  C.  B.,  in  Gibson  v.  Carrnthers, 

81;  2  Car.  &  P.  469;  2  Sc.  146.  8  M.  &  W.  321. 

(y)  See  Langfort  r.  Tiler,  Salk.  113. 
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but  lawful  for  them  so  to  do,  and  very  allowable  in  equity"  (S). 
The  right  was  afterwards  enforced  by  the  courts  of  law  as  an. 
equitable  right  (c),  adopted  for  the  purposes  of  substantial 
justice;  it  is  now  treated  as  a  common  law  right  {d),  foimded 
upon  the  law  merchant,  and  has  for  many  years  been  so  ex- 
clusively enforced '  and  developed  by  the  courts  of  law,  that 
it  has  been  thought  to  be  an  arguable  question,  whether,  not- 
withstanding its  equitable  nature  and  origin,  the  Court  of 
Chancery  had  any  jurisdiction  over  it  (e) ;  the  doubt  being 
supported  by  some  observations  made  by  Lord  Eldon,  upon  an 
ex  parte  application  to  restrain  the  sailing  of  a  vessel,  where 
goods  of  an  unpaid  vendor  had  been  shipped  with  those  of 
other  persons  (/)  ;  but  in  which  case  the  biU  was  not  framed 
as  the  bill  of  an  unpaid  vendor  to  realize  a  lien,  or  to  take 
accounts.  The  equitable  nature  of  the  right,  the  taking  of  the 
accounts,  the  intermediate  possession,  and  the  protection  of  the 
property,  clearly  brought  the  matter  within  the  province  of  a 
Court  of  Equity  {g). 

The  appeal  to  a  Court  of  Equity  also  became  necessary 
where  the  right  of  stoppage  existed,  but  its  actual  exercise  was 
prevented  by  the  alienation  of  the  legal  right  to  the  goods — as 
where  the  consignee  had  indorsed  over  the  bUl  of  lading  by 
way  of  security  (A).  The  indorsee  in  such  a  case  has  the 
legal  possession  and  property  to  the  extent  of  his  debt,  but  the 
original  vendor's  equitable  right  of  stoppage  remains  subject 
to  that  claim,  and  may,  it  seems,  be  enforced,  either  directly  or 
by  way  of  marshalling  (1149),  through  the  vendor's  right  as 
a  surety  in  respect  of  the  surplus  to  compel  the  indorsee  to. 

(i)  Wiseman  v.  Vandeput,  2  Vern.  Yorksliire  Eailway  Co.j  L.  E.,  2  Ch. 

203  (1690);  Snee  v.  Prescott,  1  Atk.  332. 

245;  Wilkinson,  Exp.,  cit.  Ambl.  400.  (/)  Goodhart  v.  Lowe,  2  J.  &  W. 

(c)  Per  Park,  J.,  Tucker  ».  Hum-  849;  see  Sti-aker  v.  Ewing,  84  Beav. 

phrey,    4  Bing.  616;    1   Mo.    &  P.  147. 

392.  (g)  Schotsman    v.  Lancashire  and 

(,d)  See  Oppenheim  v.  Eussell,  3  B.  Yorkshire  Eailway  Company;  and  see 

&  P.  42;  Edwards  v.  Brewer,  2  M.  &  D'Aguila  v.  Lambert,  Ambl.  399,  and 

W.  376.  Wilkinson,  Exp.,  cited  there. 

(e)  See  Schotsman  v.  Lancashire  and  (/»)  Spalding   v.  Ending,   6  Beav. 

376. 
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resort  to  any  other  goods  of  the  consignee  which  he  may  hold 
as  seciuity  for  the  same  debt  (i). 

1377.  The  questions  which  arise  as  to  the  exercise  of  this 
right,  relate — 

I.  To  the  character  and  position  of  the  persons  by  and 
against  whom  it  may  be  exercised. 
II.  To  the  nature  and  situation  of  the  property,  against 
which  it  may  be  exercised. 
III.  To  the  manner  in  which  it  should  be  exercised. 

1378.  I.  The  persons  must  stand  in  the  relation  of  vendor 
and  vendee ;  but  for  the  purposes  of  stoppage  in  transitu,  this 
relation  is  sufficiently  constituted  by  those  who  deal  together  as 
consignor  and  consignee,  where  the  former  incurs  any  liability 
for  the  price  of  the  goods  (A),  and  though  he  be  acting  as  the 
agent  of  the  consignee  in  procuring  the  consignment  (Z). 

A  liability  for,  or  an  interest  in  the  price  of  the  goods,  apart 
from  the  character  of  consignor  or  vendor,  will  not  confer  the 
right ;  it  cannot  be  exercised  by  a  mere  surety  for  the  price  (»i), 
for  he  has  no  ownership  out  of  which  the  right  can  arise ;  nor 
by  the  purchaser  of  bUls.  drawn  by  the  vendor  for  the  price  of 
the  goods,  unless  he  have  an  authority  from  the  vendor  (w). 

If  a  British  merchant  be  licensed  to  send  a  ship  to  import  a 
cargo  from  an  enemy's  country,  the  legalization  of  the  trans- 
action implies  a  corresponding  right  in  the  enemy  vendor, 
to  the  proper  remedies  for  securing  payment;  and  therefore, 
to  a  right  to  stop  the  cargo  on  the  insolvency  of  the  pur- 
chaser, and  to  employ  an  agent  in  this  country  as  may  be 
necessary  {o).~ 

1379.  The  vendor  or  consignor  must  be  unpaid;  an  actual 
or  constructive  payment  of  the  whole  price  is  inconsistent 

(i)  Westzinthps,  Ke,  6  B.  &  Ad.  (I)  ]?alk  v.  Fletclier,  18  C.  B.,  N.  S. 

817;  2  N.  &  M.  644.  403;  34  L.  J.,  C.  P.  146. 

(A)  D'Agnila  v.  f,ambert,  Ambl.  399,         (m)  Siffken  v.  Wray,  6  East,  370. 
2  Ed.  75;  Feise  v.  Wray,  3  East,  93.  («)  Bird  ■v.  Brown,  4  Exch.  786. 

(?)  Fenton  v.  Pearson,  15  East,  .419. 
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■with  the  right.  If,  therefore  (,p),  the  purchaser  make  an 
arrangement  with  his  creditors,  and  the  vendor  include  the 
purchase-money  in  the  composition,  the  right  will  be  barred. 

The  right  of  stoppage  is  not  affected  by  the  giving  of  bills 
for  the  price,  unless  the  bills  were  accepted  as  payment ;  or  by 
part  payment  which  only  lessens  the  lien  pro  tanto,  when  the 
vendor  has  resumed  possession :  and  it  is  not  necessary  for  the 
vendor  to  tender  back  biUs  which  the  vendee  has  accepted  (y). 
If  a  bill  for  the  price,  which  was  not  agreed  to  be  taken  at  the 
vendor's  risk,  be  dishonoured  before  the  arrival  of  the  goods,  the 
vendor  may  treat  the  matter  as  if  no  kind  of  payment  had  been 
made  (r)  (1358). 

But  in  the  analogous  case  of  re-delivery  by  a  pawnee  of  the 
pledge,  upon  the  receipt  of  a  cheque  (which  was  dishonoured) 
when  he  might  have  had  money,  whereby  he  enabled  the 
pawnor  fraudulently  to  sell  the  property  to  another,  it  was 
held  that  the  payment  of  the  price  to  the  pawnor  was  payment 
to  the  pawnee ;  and  having  stopped  the  delivery,  he  was  held 
liable  in  trover  to  the  purchaser  (s). 

The  vendor  is  not  bound  to  wait,  until  it  be  clearly  shown  by 
the  result  of  the  accounts  that  the  vendee  is  the  debtor.  The 
vendor  seizes  at  his  own  peril,  and  it  is  for  the  vendee  or  the 
holder  of  the  goods  who  disputes  the  claim  to  show  the  non- 
existence of  the  legal  right  (<),  though  it  has  been  intimated 
that  where  one  consignment  has  been  specifically  sent  in  return 
for  another,  it  may  be  necessary  to  wait  for  the  settlement  of 
accounts  (m). 

A  vendor  who  has  been  paid,  but  who  afterwards  obtains 
possession  of  the  goods  fraudulently,  for  the  purpose  of  assisting 
his  immediate  purchaser  upon  the  insolvency  of  the  sub-pur- 
chaser, will  be  liable  in  trover  for  the  goods  (ar). 

ip)  Nichols  V.  Hart,  S  Car.  &  P.  (?•)  Wood «.  Jones,  7  Dowl.&E.  12Gj 

179.  see  Pickford  v.  Maxwell,  6  T.  E.  52. 

(q)  Hodgson  v.  L07,  7  T.  R.  440j  {s)  Zwinger  r.   Sjimuda,  7  Taunt. 

Peise  V.  Wray,  3  East,  93;  Davis  v.  264. 

Eeynolds,  4  Camp.  267;  1  Stark.  115;  (t)  Wood  v.  Jones,  supra;  per  Dr. 

Edwards  v.  Brewer,  2  M.  &  W.  375.  Lnshirigton,  Tigress,  1  Br.  &  L.  38; 

Per   Parke,    B:,  in    Van   Casteel   r.  32  L.  J.,  Ad.  97;  9  JUr.,  N.  S.  361. 

Booker,  2  Exch.  691.  («)  Wood  v.  Jones,  supra. 

(as)  Spear  f,  Travers,  4  Camp.  251. 

3i2 
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1 380.  It  is  the  insolvency  or  bankruptcy  of  the  vendee  or 
consignee,  which  entitles  the  vendor  to  stop  the  goods  (y).  But 
it  is  not  necessary  that  there  should  be  an  actual  insolvency  at 
the  time  of  the  stoppage.  If  the  insolvency  happen  before  the 
arrival  of  the  goods,  the  stoppage  will  be  justified  and  the  ship- 
per wiU  have  the  benefit  of  his  caution.  But  if  firom  mis-infor- 
mation or  excess  of  caution  the  consignor  have  exercised  his 
privilege  prematurely,  and  there  is  no  insolvency  to  justify  it, 
the  consignee,  it  is  said,  will  be  entitled  to  the  delivery  of  the 
goods  with  an  indemnification  for  the  expenses  which  may  have 
been  incurred  on  account  of  the  stoppage  («). 

As  the  insolvency  (a)  of  the  vendee,  by  preventing  him  from 
performing  his  contract  to  pay  for,  the  goods,  entitles  the  vendor 
to  stop  them,  so  if  the  vendee  neglect  to  pay  or  to  remit  the 
proper  bills  for  the  price  of  the  goods,  where,  by  the  contract, 
he  ought  to  do  so  before  they  are  delivered,  the  vendor  may 
equally  exercise  his  right  (b).  But  if  it  be  the  business  of  the 
vendor  to  draw  and  send  a  bill  to  the  vendee  for  his  acceptance,  • 
and  he  neglect  to  send  it,  and  enable  the  vendee  to  act  as  owner 
and  to  deliver  part  of  the  goods  to  a  sub-purchaser,  he  cannot 
afterwards  insist  upon  his  lien  against  the  residue  (c). 

1381.  The  right  of  stoppage  in  transitu  being  of  an  equit- 
able nature  ought  not  to  be  so  exercised  as  to  disturb,  the  rights 
of  third  persons  (d).  The  vendor's  claim  wiU,  therefore,  be 
defeated  if  the  vendee,  being  lawfiiUy  entitled,  have  made  an 
absolute  and  lonajide  assignment  (e)  of  the  bill  of  lading  for 
valuable  consideration  to  a  person  who  has  no  notice  that  the 

(y)  Lickbarrow  v.  Mason,  2  T.  E.  63;  8  Se.  N.  E.  671;  but  the  reTersal  did 

6  East,  19,  n.;  6  id.  21;  4  Bro.  P.  C.  not  affect  the  general  principle  stated. 
57;  Bloxam  a.  Sanders,  4  B.  &  C.  948.         (o)  Green   •».  Haythome,  1  Stark. 

(z)  Per  Lord  Stowell,  Constantia,  447. 
6  C.  Bob.  321;   per  Dr.  Lnshington,  {(L)  Per  Best,  J.,  2  B.  &  C.  546. 

Tigress,  1  Br.  &  L.  38;  32  L.  J.,  Ad.  (c)  Lickbarrow  v.  Mason,  2  T.  E.  63; 

?7i  9  Jur.,  N.  S.  361.  5  id.  683;  6  East,  21,  n.;  4  Bro.  P.  C. 

(fl)  As  to  the  sense  in  which  the  67;   Gumey  v.  Behrend,  3  EI.  &  Bl. 

word  "insolTenoy"  is  used   for   this  622;  Pease  «i.  Gloahec,  L.  E.,  1  P.  C.- 

purpose,  see  Smith's  Mercantile  Law,  219;  B  Mo.  P.  C,  N.  S.  556;  Coventry 

693,  note,  ed.  6.  ^.  Gladstone,  L.  E.,  4  Eq.  493.    As  to 

(J)  Wilmshnrst  v.  Bowker,  5  Bing.  tlie  evidence  of  the  sale,  see  Brain  v. 

N,  C.  641;  Eeyersecl  7  M.  &  Gr,  882;  Harden,  2  Car.  &  P.  62. 
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vendee  is  insolvent,  or  that  the  goods  are  not  paid  for;  and  it  is 
not  material  that  the  indorsee  knew  that  the  goods  had  only 
been  paid  for  by  acceptances  payable  at  a  day  which  had  not 
arrived  at  the  time  of  the  transfer  (/).  The  criterion  is 
whether  the  transferee  have  taken  fairly  and  honestly,  and  he 
does  not  take  otherwise  if  the  original  consignee  at  the  time  of 
the  transfer  have  done  all  that  the  contract  required  concerning 
payment.  But  if  the  transferee  have  assisted  in  contravening 
the  terms  of  the  original  sale  or  the  rights  of  the  consignor  con- 
nected with  it,  as  if  he  knew  of  the  insolvency  of  the  consignee, 
and  that  no  bill  was  accepted  for  the  price  of  the  goods,  or  that 
being  accepted  it  was  not  likely  to  be  paid,  his  transfer  is  an  act 
of  fraud  against  the  right  of  the  original  consignor,  and  will  not 
affect  it.  Nor  wiU  the  right  of  stoppage  be  affected  by  an 
assignment  ir\ade  by  an  insolvent  debtor  for  the  benefit  of  a 
creditor  in  consideration  of  a  pre-existing  debt  {g). 

1382.  If  it  appear  on  the  face  of  the  bill  of  lading  that  the 
performance  of  some  act,  such  as  the  payment  of  a  certain  draft 
— is  to  precede  the  delivery  of  the  goods,  the.  indorsee  will  take 
subject  to  the  performance  of  the  condition  (A),  unless,  it  seems, 
by  the  custom  of  any  particular  trade,  the  performance  of  the 
act  was  not  necessary  before  delivery,  notwithstanding  the  ex- 
pressed condition  (z). 

1383.  If  the  transferee  make  himself  paymaster  to  the 
original  vendor,  he  takes  subject  to  the  same  liabilities  as  the 
Vendee,  and  the  vendor's  right  remains  (A). 

And  as  the  transferee's  right  is  founded  upon  the  negligence 
of  the  vendor  in  parting  with  the  evidence  of  the  title  to  the 
goods,  without  payment  of  the  price,  so  if,  without  negligence 
to  his  part,  the  biU  of  lading  have  been  obtained  by  the  fraudu- 
lent act  of  the  consignee,  as  if  the  vendor  holding  the  receipt  of 

(/)  VerWe  i\  Jewell,  4  CamJ).  31;  See  Chartered  Bank  of  India  v.  Hen- 

Cnming   ».  Brown,  9    East;  606;    1  derson,  L.  E.,  5  P.  C.  501. 

Camp.   104,  and   judgmfent  of    Lord  (7t)  Barrow  c.  Coles,  3  Caiiip.  92. 

EUenborough  there.  (i)  Barton  V.  Boddington,  1  Car.  & 

((/)  Rodger  v.  The  Comptoir  d'Es-  P.  207. 

compte  do  Paris,  L.  R.,  2  P.  C.  393.  (i)  Salomons  t.  Nissen,2  T.  E.  674. 
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the  officer  of  the  ship  who  received  the  goods  the  master  be 
persuaded  by  the  consignee  to  give  him  a  bill  of  lading  without 
the  production  of  that  receipt,  the  right  of  the  transferee,  not- 
withstanding his  own  innocence,  will  be  against  the  shipowner 
or  charterer  only,  and  not  against  the  original  consignor  (/), 
It  will  be  remembered  that  every  bill  of  lading  in  the  hands  of 
a  consignee  or  indorsee  for  valuable  consideration,  representing 
goods  to  have  been  shipped  on  board  a  vessel,  is  now  conclusive 
evidence  of  the  shipment,  as  against  the  master  or  other  person 
signing  the  same,  although  the  goods  may  not  have  been  so 
shipped;  unless  the  holder  of  the  bill  of  lading  when  he  receives 
it  shall  have  had  actual  notice  of  the  nonshipment ;  the  master 
being  at  liberty  to  exonerate  himself  firom  the  misrepresenta- 
tion (m). 

1884.  Although  the  property  in  the  goods  comprised  in  a 
biU  of  lading  passed  by  the  indorsement  of  the  bill,  the  rights 
in  respect  of  the  contract  formerly  continued  in  the  original 
shipper  or  owner  (ti).  At  present(o),  the  consignee  or  indorsee, 
to  whom  the  property  shaU  pass  by  virtue  of  the  consignment 
or  indorsement,  has  the  same  rights  of  suit,  and  is  subject  to  the 
same  liabilities  in  respect  of  the  goods,  as  if  the  contract  con- 
taiued  in  the  bill  of  lading  had  been  made  vdth  himself.  As 
the  object  of  this  provision  was  to  extend  the  rights  of  the  in- 
dorsee, and  as  the  bill  of  lading  is  a  contract  between  the  con- 
signor and  the  master  or  owner  of  the  ship,  and  is  collateral  to 
the  right  of  stoppage  which  arises  between  the  consignor  and- 
consignee,  the  indorsee  of  a  bill  -of  lading  for  valuable  conside- 
ration and  without  notice  of  the  consignee's  insolvency,  does 
not  by  virtue  of  the  statute  become  subject  to  the  liability  of 
stoppage  in  transitu  by  the  consignor  (p),  independent  of  the 
subsequent  (q)  provision  of  the  statute  that  the  right  or  stop- 
page is  not  to  be  prejudiced  or  affected  by  it ;  which  last  provi- 

(0  Schuster  v.  M'Kellar,  7  E.  &  B.  &  W.  403;    18  &  19  Vict.  c.  HI, 

706.    See  Hathesing  v.  Laing,  L.  R.,  Preamble. 

17  Eq.  92.  (0)  Id.  s.  j. 

Cm)  18  &  19  Vict.  c.  Ill,  s.  3,  Billa  (p)  Kemp  v.  Canavan,  15  Ir.  C.  1. 

of  Lading  Amendment  Act,  18B5.  R.  216, 

(,n)  Thompson  d.  Dominy,  14   M.  (y)  Sect.  2. 
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sion  appears  to  preserve  the  rule  that  as  a  bill  of  lading  does 
not  like  a  bill  of  exchange  pass  by  mere  delivery  to  a  honafide 
transferee  for  value,  without  regard  to  the  transferor's  title,  the 
vendor  may  stop  agiainst  such  a  transferee  unless  his  transferor 
had  not  merely  possession  but  also  a  right  to  transfer  (r) ;  not- 
withstanding the  rule  now  under  consideration  (1381). 

But  even  the  property  in  the  goods  will  not  pass  to  a  trans- 
feree of  the  vendee  so  as  to  defeat  the  vendor's  right  of  stoppage, 
by  the  delivery  of  a  shipping  note  with  a  delivery  order ;  and 
still  less  by  the  delivery  of  an  invoice  (which  is  nothing  more 
than  a  bUl  of  parcels)  of  the  property  (s). 

The  claim  of  the  sub-purchaser  cannot  of  course  prevail 
against  the  right  of  the  original  vendor  where  the  latter  has  not 
parted  with  the  control  of  the  goods  {i).  Nor  will  that  right  be 
displaced  by  the  claim  of  the  factor  of  the  original  vendee,  in 
possession  of  the  indorsed  bill  of  lading,  and  under  acceptance 
to  the  original  vendee,  in  respect  of  which  he  would  have  a  lien 
on  the  proceeds  of  the  sale  of  the  goods  if  they  came  to  his 
actual  possession  (m). 

Nor  is  the  vendor's  lien  defeated  by  an  attachment  out  of  the 
Lord  Mayor's  Court  {x)  pending  the  transit,  at  the  suit  of  a 
creditor  of  the  consignee,  the  vendor's  lien  being  the  older  and 
preferable  claim. 

1385.  Upon   the    destruction   by   the    vendee's    absolute 

(?■)  Gurney  v.  Behrend,  3  El.  &  BI,  ments  of  dock  waiTants,  wharfingers' 

£:23.                                           .  receipts,    delivery    orders,   and    such 

(s)  Akerman  w  Hnmphery,  1  Car.  &  documents  have  no  effect  independently 

P.  63-,   1  Mo.  &  P.  378;   Tucker  v.  of  the  Factors  Acts,  but  only  betoken 

Humphrey,  4  Bing.  516;  M'Ewan  v.  an  authority  to  receive  possession,  be- 

Sraith,  2  H.  L.  C.  309.  -  See,  however,  cause  they  do  not  like  hills  of  lading 

the  observations  of  Lord  Ellenborongh  represent  property  at  sea,  of   which 

in  Harman  v.  Anderson,  2  Camp.  243,  possession  cannot  be  taken;  and,  being 

and  Lackington  v.  Harrison,  8  Sc.  N.  of  modem  origin,. are  not  within  the 

E.  38.    It  is  considered  by  Mr.  Justice  custom  of   merchants  as   to  bills  of 

Blackburn  (Treatise  on  the  Contract  lading. 

of  Sale),  that  notwithstanding  the  cases  (f)  Craven  «.  Ryder,  6  Tannt.  433; 

of    Spear  v.  Travers,  4  Camp.  251;  2  Marsh.  127;  Holt,  100. 

Zwinger   v.   Samnda,  7    Taunt.  265;  («)  Patten  ii.  Thompson,  5  M.  &  S. 

1  Mo.  12;   Lucas  %\  Doi-rein,  id.  278,  350. 

and  Keyser  ii.  Snse,  Gow,  68,  indorse-  (»)  Smith  v.  Goss,  1  Camp.  282. 
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transfer  for  value,  of  the  original  vendor's  right  to  stop  the 
goods  in  transitu,  he  retains  no  right  at  law  to  the  possession 
of  them  after  the  claim  of  the  indorsee  of  the  bUl  of  lading 
has  been  satisfied  (3/).  If,  however,  the  transfer  by  the  vendee 
be  not  absolute,  but  only  by  way  of  security  {z\  the  vendor's 
right  of  stoppage  remains,  subject  to  the  security ;  and  will 
override  a  claim  by  the  transferee  to  retain  for  a  general 
balance  due  to  him  from  the  vendee ;  and  the  attempt  of  the 
original  vendor  to  stop  the  goods  will  be  construed  as  a  re- 
sumption of  his  right,  subject  to  the  pledge  or  mortgage  of 
the  transferee.  An  indorsement  and  delivery  of  the  biU  of 
lading  by  way  of  pledge  will  not  however  divest  the  right  of 
the  consignor,  where  the  pledgor  is  only  an  agent  without 
power  to  bind  his  principal  by  the  pledge  (a). 

1386.  II.  As  to  the  nature  and  silAiation  of  the  property 
against  which  the  right  of  stoppage  in  transitu  may  be  ex- 
ercised. 

It  may  not  only  be  applied  to  goods  the  property  of  which 
is  in  the  vendor,  but  also  where  he  has  only  an  interest  in  and 
a  right  to  receive  under  a  contract,  a  portion  of  certain  goods 
which  is  afterwards  to  be  ascertained  and  appropriated  to  the 
persons  entitled  (6). 

It  cannot  be  exercised  by  a  debtor  upon  goods  which  he 
has  consigned  to  his  creditor,  on  account  of,  or  as  security  for, 
a  debt  due  to  the  latter,  bfecause  from  the  time,  of  the  con- 
signment the  property  is  appropriated;  and  the  arrangement 
cannot  be  rescinded  like  a  mere  direction  to  an  agent  to  pay 
a  sum  of  money  (c). 

It  applies  merely  to  the  goods,  whatever  may  be  their 
condition  at  the  time  of  the  stoppage,  and  does  not  extend  to 

,      iy)  Westzintlius,  Ee,  5  B.  &  Ad.  Acts. 

817;  2  N.  &  M.  64i.  (j)  Jenltyns  v.  Usborne,  8  Sc.  N.  B. 

(2)  Id.;  Spalding  1).  Ending,  6  Beav.  522;  7  Man.  &  G.  678. 

376.    See  Coventiyc.  Gladstone,  L.E.;  (c)  Vertue  «.  Jewell,  4  Camp.  31j 

6E(1.  i4.  risher  v.  Miller,  1  Bing.  150.    See 

(a)  Newsom  I'.  Thornton,  6  East,  17.  Smith  v.  Bowles,  2  Esp/ 578,  which 

The  case  of  a  factor  before  the  Factors  seems  contra. 
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money  paid  by  underwriters  in  respect  of  damages  to  the  goods 
arising  from  delay  in  the  voyage  {d), 

1387.  As  to  the  situation  of  the  goods.  It  is  of  the  very 
essence  of  the  doctrine  of  stoppage  in  transitu  that  during 
the  transitus  the  goods  should  be  in  the  custody  of  some  per- 
son intermediate  between  the  seller  who  has  parted  with  and 
the  buyer  who  has  not  yet  acquired  actual  possession  (e).  In 
order  to  ascertain  the  existence  of  this  condition  it  will  be 
necessary  to  consider — 

1.  The  circumstances  under  which  the  goods  are  despatched 
by  the  vendor. 

2.  The  nature  of  the  possession  of  the  person  who  receives 
them.' 

3.  The  acts  which  ariiount  to  delivery  to  the  vendee,  or  to 
a  taking  possession  by  him  of  the  goods. 

1888.  (1.)  As  a  general  rule,  where  goods  are  ordered  by  a 
purchaser  to  be  sent  to  him  by  a  carrier,  although  no  carrier 
in  particular  be  named,  the  delivery  to  the  carrier  by  the 
vendor  operates  as  a  delivery  to  the  purchaser  (/) ;  and  if 
goods  be  shipped  in  a  vessel  belonging  to  the  consignee, 
whether  it  be  sent  for  the  purpose  of  receiving  the  goods, 
or  be  a  general  ship  (g),  and  the  goods  are  there  placed  in 
the  care  of  the  consignee's  agent,  and  are  made  deliverable  to 
the  consignee  or  his  assigns,  without  any  condition  ;  or  if  the 
goods  be  shipped  without  condition  for  the  account  and  at  the 
risk  of  the  vendee  (A),  the  transit  is  at  an  end;  and  such  a 
delivery  wiU  not  be  qualified,  by  the  indorsement  to  a  third 
person,  of  a  biU  of  lading  which  has  been  fraudulently  obtained 
in  blank  from  t^e  master  of  the  ship  (i), 

(d)  Berndtson  v.  Strang,  L.  R.,  3  Ch.  Booker,  2  Exch.  691 ;  Ogle  ?;.  Atkin- 
388.  son,  5  Taunt.  759;  1  Marsh,  323;  Hum- 

(e)  Per  Eolfe,  B,,  in  Gibson  v.  Car-  berston,  Re,  De  G.  262;  Schotsman 
nithers,  8M.  &  W.  321.    Berndtsoluj.  v.  Lancashire  and  Yorkshire  Railway 
Strang,  L.  R.,  3  Ch.  688;  Rodger  v.  Co.,  L.  E.,  2  Ch.  App.  332. 
Comptoir  d'Escompte  de  Paris,  L.  R.,         (7t)  Wilmshnrst  v.  Bowker,  7  M.  & 
2  P.  C.  393.  G.  882;  Key  v.  Cotesworth,  7  Exch. 

(/)  Per  Lord  Alvanley,  Button  V.      595;  22  L.  J.,  N.  S.,  Ex.  4. 
SolomonsoDj  3  B.  &  P.  582.  (i)  Ogle  v.  Atkinsonj  supra. 

Cg)  Per  Parke,  B.,  Van  Casteel  v. 
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1389.  But  if  the  vendor  honestly  reserve  a  jus  disponendi 
by  taking  a  bill  of  lading  which  makes  the  goods  deliverable 
to  him  or  his  assigns,  the  property  wiU  not  vest  in  the  con- 
signee {k)  until  the  bill  of  lading  is  delivered  to  him ;  and  the 
consignor's  right  of  stoppage  remains,  even  though  the  master, 
by  signing  a  bill  of  lading  in  such  a  form,  have  exceeded  his 
authority  (Z).  If  the  operative  words  in  the  bill  of  lading 
make  the  goods  deliverable  to  the  consignor's  orders,  his  right 
win  prevail,  although  it  be  stated  in  the  invoice  that  the 
goods  are  shipped  on  account  of  the  consignees  and  consigned 
to  them ;  and  in  the  bill  of  lading  itself,  that  the  goods  belong 
to  the  owners  of  the  ship. 

The  taking  a  receipt  from  the  oflScer  of  the  ship  in  the 
name  of  the  consignor,  followed  by  a  demand  of  a  bill  of 
lading,  making  the  goods  deliverable  to  himself  or  order,  has 
also  been  considered,  although  the  bill  was  refused,  to  show 
that  the  consignor  did  not  intend  to  part  with  the  property  (m). 

But  the  taking  of  such  a  biU  of  lading  is  not  conclusive'  as 
to  the  veiidor's  intention.  Such  circumstances  as  the  making 
of  the  bill  of  lading  "  freight  free,"  the  language  of  the  invoice 
(although  that  instrument  will  not  pass  any  property),  and  the 
immediate  indorsement  or  transfer  of  the  biU  of  lading  to  the 
consignee,  may  indicate,  and  will  afford  evidence  for  a  jury, 
that  the  contract  was  really  made  on  behalf  of  the  consignee ; 
and  that  the  goods  were  really  delivered  to  be  carried  on  his 
account,  and  at  his  risk  («). 

Where  the  ship  does  not  belong  to,  but  is  chartered  by 
the  vendee,  the  fact  that  he  is  the  charterer  does  not  alone 
deprive  the  consignor  of  his  right  to  stop  the  goods,  more 
than  if  they- were  delivered  on  board  a  general  ship  for  the 
same  purpose  (o). 

(70  Wait  V.  Baker,  2  Exch.  1;  Jen-  403;  34  L.  J.,  C.  P.  146;  see  Thompson 

kyns  1).  Brown,  14  Q.  B.  496:  Bemdt-  ii.Traill,2C.&P.334;  9Dowl.&B.31. 

son  V.  Strang,  L.  R.,  4  Eq.  481;  3  Ch.  (?t)  Van  Casteel  «.- Booker,  supra; 

688;  Eraser  v.  Witt,  7  Eq.  54.  Brown  v.  Hare,  3  H.  &  N.  484;  4  id.. 

(Z)  Van  Casteel  v.  Booker,  2  Exch.  822;  see  Brown  i).  North,  8  Exch.  1. 

691 ;  Turner  v.  Trustees  of  Liverpool  (o)  Bohtlingk  v.  Inglis,  3  East,  380; 

Docks,  6   Exch.  643  ;    Ellershaw  v.  and  see  Whitehead  v.  Anderson,  9  M. 

Magniac,  id.  570.  &  W.  518;  Moakea  ■».  Nicholson,  19 

()ft)  Ealk  V.  Eletcher,  18  C.  B,,  N,  S.  C.  B,,  N.  S.  290, 
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The  vendor  does  not  lose  his  right  of  stoppage  if  by  arrange- 
ment with  the  vendee  the  bill  of  lading  which  had  been  sent 
to  the  latter,  but  which  made  the  goods  deliverable  to  the 
order  of  the  consignor  or  his  assigns,  has  been  placed  in  the 
hands  of  a  third  person  to  secure  the  bills  drawn  on  account 
of  the  purchase ;  if  it  appear  from  the  facts  that  there  was  no 
constructive  delivery  (p). 

1890.  (2.)  As  to  the  possession  of  the  carrier,  or  other 
intermediate  holder  of  the  goods. 

It  is  to  be  noted,  that  the  transit  is  not  complete  by  the 
mere  delivery  of  the  goods  at  the  place  of  destination;  the 
delivery  must  be  into  the  actual  or  constructive  possession  of 
the  consignee  {q) ;  and  even  though  they  be  placed  upon  his 
own  premises,  if  it  be  done  against  his  consent,  or  without  his 
concurrence,  it  is  no  delivery  (r),  unless  he  have  assented  to 
their  remaining  before  the  vendor  has  applied  to  stop  them. 
And  if  the  buyer  repudiate  the  goods,  or  take  possession  of 
them  otherwise  than  as  owner,  there  wiU  be  no  delivery, 
although  other  goods  includfed  -in  the  same  contract  were 
previously  delivered  and  accept€(d(s)  (137S). 

A  conditional  delivery  wiU  also  be  incomplete  unless  the 
condition  be  performed.  If  the  goods  be  deposited  with  the 
vendee's  agent,  upon  the  understanding  that  there  shall  be  no 
delivery  until  payment,  the  vendor  may  resume  possession  (t) 
in  case  of  non-payment.  So  if  they  be  packed  in  coverings 
belonging  to  the  vendee  and  then  left  upon  a  like  condition 
with  the  vendor  (a). 

Further :  so  long  as  any  act  remains  to  be  done  for  the 
purpose  of  separating  and  ascertaining  the  exact  goods  which 
are  to  be  the  subject  of  the  contract,  or  of  ascertaining  their 

(p)  Van  Casteel  v.  Booker,  2  Exch.  («)  James  v.  Griffin,  2  M.  &  W. 

691;  and  see  Tnmer  v.  Trustees  of  623;  6  L.  J.,  N.  S.,  Ex.  241;  Bolton  «. 

LiTerpool  Docks,  6  Exch.  643.  Lancashire  and  Yorkshire  Eailway  Co., 

(j)  Per  Tindal,  C.  J.,  Jackson  v.  35  L.  J.,  C.  P.  137;  L.  R.,  1  C.  P.  431. 

Nichol,  6  Bing.  N.  C.  508;  7  Sc.  690;  (*)  Loeschman  v.  Williams,  4  Camp. 

Coventry  v.  Gladstone,  L.  K.,  6  Eq.  44.  181. 

(r)  Heinekey  v.  Earle,  8  El.  &  Bl.  (w)  Goodall  v.  Skelton,2  H.  Bl.  310. 
410,  427. 
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weight  or  quantity,  in  order  to  fix  the  price,  the  vendor  may 
assert  his  right  (x),  although  an  order  to  weigh  and  deliyer 
have  been  given  by  the  vendor,  and  have  been  entered  and  the 
goods  transferred  in  the  books  of  the  wharfinger  or  other  holder 
of  the  goods ;  and  although  the  vendee  have  resold,  and  the 
original  vendor  have  had  notice  of,  and  have  acquiesced  in  the 
resale.  It  is  the  same  where  the  sale' includes  all  the  goods  in 
a  warehouse,  if  the  price  depend  upon  the  quantity,  and  the 
quantity  be  not  ascertained  ( y) ;  or  where  the  price  is  fixed 
if  the  quantity  be  not  made  up  {z).  Before  the  goods  which 
form  the  subject  of  the  original  contract  are  ascertained  and 
separated,  the  sub-purchaser  cannot  be  in  a  better  position 
than  the  original  vendee  (a). 

1391.  Subject  to  these  conditions,  the  constructive  delivery 
is  complete  when  the  goods  have  been,  left  at,  the  place  or  with 
the  person  at  which  or  to  whom  they  are  directed  to  be  sent 
by  the  consignee,  although  for  the  purposes  of  the  latter  that 
may  not  be  the  ultimate  destination  of  the  goods.  Therefore, 
where  the  purchaser  directed  the  goods  to  be  sent  to  a  packer, 
who,  upon  receiving  them  unpacked  and  sent  away  part  and 
repacked  and  retained  the  remainder,  the  latter  were  held  to 
be  no  longer  in  transitu,  although  it  was  intended  ultimately 
to  send  them  elsewhere  (h). 

So  if,  without  any  special  direction  or  ulterior  place  of 
destination  in  view,  the  goods  have  been  delivered  at  the 
warehouse  of  a  wharfiiiger,  packer,  or  other  person,  and  which 
is  the  usual  place  for  the  delivery  of  goods  consigned  to  the 
vendee,  or  even  at  the  waggon  ofiice  of  the  carrier  (c).    And 

(w)  AuBten  1).  Craven,  4  Tannt.  644)         (a)  See   Moakes   «.  Nicholson,  19 

5  id.  175;  Shepley  v.  Davis,  5  id.  617;      C.  B.,  N.  S.  209. 

Busk  V.  Davis,  2  M.  &  S.  397;  Swan-  (J)  Leeds  v.  Wright,  3  B.  &  P.  320; 

Vfick  i).  Sothern,  9  A.  &  E.  895;  1  P.  i  Esp.  243. 

6  D.  648;  notwithstanding  Whitehouse  (J)  Ricliardson  v.  Goss,  3  B.  &  P. 
r.  Prost,  12  East,  614.  See  Cowasjee  127;  Scott  v.  Pettit,  id.  469;  Eowe«. 
D.Thompson,  3  Mo.  E.  L  422;  5  Mo.  Pickford,  8  TaiAt.  83;  1  Mo.  526; 
P.  C.  165.  Smith-  v.  Hudson,  11  Jnr.,  N.  S.  622; 

(y)  Withers  v.  Lyss,  4  Camp.  237.         see  Nicholson  v.  Bower,  1 B.  &  E.  172; 
(«)  Wallace  *.  Breeds,  13  East,  522.      Noble  ».  Adams,  7  Tatmt.  59;  2  Marsh. 

366. 
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where  an  ulterior  place  of  delivery  is  mentioned  in  the  original 
direction,  if  that  delivery  is  to  be  the  work  of  the  specially 
appointed  or  accustomed  agent  of  the  vendee,  the  transit  as 
regards  the  original  vendor  is  complete.  As  if  the  goods  be 
ordered  to  be  sent  to  C.  at  X.,  for  transmission  to  Y.  Upon 
delivering  to  C.  at  X.,  the  goods,  until  new  orders  be  given  by 
the  purchaser  to  send  them  to  their  final  destination,  remain 
stationary  in  the  hands  of  his  agent;  and  the  transit  being 
complete,  cannot  commence  de  novo  (rf). 

So  if  the  order  was  to  deliver  at  the  port  of  C,  for  the 
purchaiSer  at  M.,  and  at  C.  the  goods  were  deposited  with  Y., 
who  was  unconnected  with  the  carriers,  and  accustomed  to  re- 
ceive goods  for  the  consignee  at  his  risk,  but  without  charging 
warehouse  rent;  although  this  last  circumstance  may  sometimes 
be  material  (1368,  1398),  it  is  not  conclusive  against  the 
consignee :  and  as  the  warehouseman  was  not  the  agent  of  the 
carrier,  the  transit  was  held  to  have  been  determined  (e). 

1392.  The  transit  may  be  ended  by  the  deposit  of  the 
goods  in  the  carrier's  warehouse,  although  they  have  been 
ordered  to  be  delivered  to  him  at  a  particular  place,  where 
the  carrier  has  allowed  them  to  remain  for  the  vendee's  con- 
venience until  he  should  give  further  directions  for  their 
disposal  (/) ;  and  this,  whether  the  vendee  have  exercised 
acts  of  ownership  on  the  goods  in  the  carrier's  warehouse  ( g), 
or  whether,  in  pursuance  of  a  course  of  business  between  the 
carrier  and  the  vendee,  they  have  been  left  until  they  can 
be  removed  for  shipping  by  the  vendee's  own  agent  {h) :  and 
although  the  carrier  himself  claim  a  lien  upon  the  goods  {i). 

(d)  Dixon  v.  Baldwen,  6  East,  174j  G.  1080;  5  Sc.  N.  S.  821;  see  Hunter  ij. 
Wentworth  v.  Outhwaite,  10  M.  &  W.  Beal,  cited  3  T.  R.  Hi,  but  not  ap- 
436;  Gibbes,  Exp.,  L.  E.,  1  Ch.  Dir.  proyed  by  Lord  Ellenborongh,  in  Dixon 
101  i  Coates  v.  Eailton,  6  B.  &  C.  422,  v.  Baldwen. 

appears  to  disagree  with  Dixon  v.  Bald-  (/)  Foster  v.  Erampton,  6  B.  &  C. 

wen,  and  the  vendee's  agent  had  also  107;  9Dowl.&  E.  108;  Allan D.Gripper, 

had  work  done  upon  the  chattels;  as  to  2  Or.  &  J.  218;  2  Tyr.  217. 

which  see  Cooper  v.  Bill,  3  H.  &  C.  722.  (g)  Eoster  v.  Erampton,  supra, 

It  also  seems  to  disagree  with  Smith  v.  (A)  Scott  v.  Pettit,  3  B.  &  P.  469. 

boss,  1  Camp.  282.  (i)  AUan  v,  Gripper,  supra. 

(e)  Dodson  v.  "Wentworth,  4  Man.  & 
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1393.  (3.)  As  to  the  acts  wMcli  amount  to  delivery  by 
the  holder,  or  to  taking  possession  by  the  consignee  of  the 
goods. 

The  direction  of  the  consignor  to  deliver  the  goods  to  the 
consignee  at  a  certain  place,  does  not  imply  a  contract  by  the 
carrier  with  the  consignor  to  deliver  them  at  that  place  only. 
The  consignee  may  receive  them  at  any  stage  of  the  transit, 
and  may  change  the  place  of  delivery;  and  if  he  so  receive, 
them,  the  transit  will  be  determined  (A)  for  the  purposes  of 
the  right  of  stoppage,  as  if  they  had  been  sent  to  their  original 
destination.  The  transit  wiU  be  complete  even  if  the  goods 
be  delivered  wrong&Uy,  as  upon  the  production  of  an  unin- 
dorsed bill  of  lading  (Z);  or  if  the  consignee,  before  they  arrivej 
take  them  from  the  custody  of  the  carrier  without  his  consent^ 
although  he  may  be  responsible  for  the  wrong  done  to  the 
carrier  (m). 

1394.  The  actual  delivery  of  part  of  the  goods  may  import 
a  constructive  delivery  of  the  whole,  where  the  part  delivery 
was  made  to  a  sub-purchaser  of  the  whole,  and  there  appeared 
to  be  no  intention  either  before  or  at  the  time  of  the  deUvery 
to  separate  that  part  from  the  rest  (w).  But  the  question 
depends  upon  the  intention  of  the  vendee  in  taMng  possession 
(1367). 

If  it  appear  that  he  intended  to  take  possession  only  of  partj 
for  the  purpose  of  delivery  to  a  purchaser  of  that  part,  the 
right  of  lien  and  stoppage  upon  the  residue  will  remain. 

(7i)  London    and    North    Western  tion  of  the  quarantine.    Hoist  v.  Pow- 

Railway  Company  v.  Bartlett,  7  H.  &  nal,  1  Esp.  240.     It  may  be  doubted 

N.  400 ;  per  Lord  Alyanley,  Mills  v.  -whether,  even  if  it  were  still  necessary 

Ball,  2  B.  &  P.  457,  to  complete  the  voyage  before  the  con- 

(l)  Coxe  ®.  Harden,  4  East,  211.  signee  could  take  possession,  the  tran- 

(m)  Whitehead  v.  Anderson,  9  M.  sit  would  now  be  held  to  commence 

&  W.  618.    It  was  formerly  held  that  de  novo  after  the  first  arrival  of  the  . 

the  consignee  could  not  take  possession  ship,  in  consequence  of  an  order  to  go 

until  the  completion  of  the  transit ;  into  quarantine,  which  is  entirely  un- 

and  therefore  where  after  the  assignees  connected  with  the  purposes  of   the 

of  the  bankrupt  consignee  had  taken  voyage. 

possession  of    a  cargo  the  ship  was         (»)  Slnbey  v.  Heyward,  2  H.  Bl, 

ordered  out  for  quarantine,  the  transit  604. 
was  held  to  continue  until  the  comple- 
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Therefore,  where  the  vendor  ordered  the  holder  of  the  goods 
to  weigh  and  deliver  to  the  vendee,  and  the  goods  were  weighed 
and  invoices  sent  to  the  vendee,  but  no  transfer  into  his  name 
was  made  in  the  books  of  the  holder,  nor  any  warehouse  rent 
paid  by  the  vendee,  a  sale  by  him  of  part  of  the  goods,  and 
delivery  of  that  part  upon  his  order  to  the  sub-purchaser, 
was  held  not  to  determine  the  vendor's  right  against  the 
residue  (o). 

1395.  The  vendor's  right  of  stoppage  may  be  preserved 
through  the  imperfection  of  the  delivery,  although  that  arises 
from  a  matter  entirely  collateral  to  his  right ;  viz.  the  right  of 
the  carrier  to  refiise  to  complete  the  delivery  until  payment 
of  the  freight  (p)  (S76).  So  where  goods  were  landed  at  a 
wharf  not  in  the  name  of  any  consignee,  but  the  entry  in  the 
wharfinger's  book  was  "with  freight  and  charges;"  which, 
according  to  the  evidence,  showed  that  the  wharfinger  was  to 
receive  freight  and  charges  for  the  master  before  delivering  the 
goods,  they  were  held  to  be  still  in  transitu  (q). 

1396.  It  was  once  laid  down  that  the  "corporal  touch"  of 
the  consignee  or  his  agent  was  necessary  to  vest  the  property 
in  the  former.  It  has  been  long  understood  that  this  require- 
ment, if  indeed  the  expression  was  ever  more  than  figurative, 
will  be  satisfied  by  the  exercise  of  any  act  of  ownership ;  but 
what  act  is  sufficient  for  that  purpose,  it  is  often  difficult  to 
determine. 

1397.  The  weighing  and  part  removal  by  the  purchaser, 
of  goods  which  have  been  deposited  in  a  warehouse,  are  acts 
which  indicate  that  the  possession  is  vested  in  him  (»•).  So 
may  the  taking  of  samples,  coupled  with  other  circumstances 

(fl)  See  per  Parke,    B.,    Jones   v.  (j)  Edwards  v.  Brewer,  3  M.  &  W. 

Jones,  8  M.  &  W.  431;   Tanner  v.  375. 

Scovell,  14  M.  &  W.  28  J   Bolton  \;  (r)  Hammond  v.  Anderson,  1  B.  & 

Lancashire  and  Yorkshire  Eailway  Co.,  Pnl.,  N.  E.  69  ;  Wright  v.  Lawes,  4 

36  L.  J.,  C.  P.  137;  L.  E.,  1  C.  P.  431.  Esp.  82 ;  Swanwick  v.  Sothem,  9  A.  & 

(i?)  Crawshaw  v.  Eades,  1  B.  &  C.  E.  896;  1  P.  &  D.  648. 
181;  2Dowl.  SsE.  188. 
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Which  show  an  intention  to  assume  the  ownership ;.  for  the 
mere  taMng  of  samples  alone  is  an  equivocal  act,  the  object 
of  which  may  be  only  to  ascertain  if  the  goods  can  be  disposed 
of  at  the  particular  place,  without  any  intention  to  take  actual, 
possession.  The  taking  of  samples  wUl  show  an  intent  to 
take  possession  of  the  bulk  of  the  goods,  if  the  purpose  of 
the  transfer  require  that  the  transferee  should  have  full  posses- 
sion of  them ;  as  if  he  be  a  trustee  for  creditors,  among  whom 
it  is  his  duty  to  distribute  the  proceeds  (s). 

1398.  The  payment  of  warehouse  rent  by  the  vendee  to 
the  intermediate  holder  of  the  goods  (<),  or  even  notice  from 
the  latter  requiring  such  rent,  though  none  be  paid^  shows  the 
possession  to  be  in  the  vendee  ;  it  being,  as  regards  the  holder 
of  the  goods,  evidence  of  a  new  agreement  by  him  to  hold 
them  for  custody  on  account  of  the  vendee,  and  not  for  the 
purpose  of  sending  them  to  their  destination  (u)  (1368). 

And  although  payment  of  rent  by  the  vendor  for  the  ware- 
housing of  the  goods  tends  primS.  facie  to  show  that  he  has 
not  parted  with  the  possession  of  them,  circumstances  may 
rebut  this  presumption,  as  if  it  be  shown  that  the  vendor  paid 
the  rent  according  to  a  custom  of  the  trade,  during  a  certain 
time  (which  was  still  current)  after  the  day  of  sale  (x^ 

1399.  It  has  been  held  that  if  the  consignee  or  his  assignee 
put  his  mark  upon  the  goods  at  the  place  of  deposit,  it  is  suffi- 
cient to  pass  the  possession  (  y).  And  if  the  vendor  assent  to 
a  sale  by  the  vendee,  and  allow  the  property  to  be  marked  by 
the  sub-vendee,  it  has  been  considered  to  be  such  a  recognition 
pf  the  transfer  as  to  displace  the  original  vendor's  right  of 
stoppage  (z). 

But  more  recently  it  has  been  said  to  be  doubtM(a), 
whether  the  acts  of  marldng,  taking  samples,  or  the  like, 
without  removing  the  goods  from  the  possession  of  the  holder, 

(«)  Jones  V.  Jones,  8  M.  &  W.  431.  Pul.,  N.  E.  69. 

(i)  Wentworth  v.  Outhwaite,  10  M.  (y)  Ellis  v.  Hunt,  3  T.  R.  464. 

&  W.  436.  (j)  Stoveia  v.  Hughes,  14  East,  308. 

(m)  See  Wright «.  Lawes,  4  Esp.  82.  (a)  See  Whifeheacl  v,  Anderson,  9 

((b)  Hammond  v.  Anderson,  1  B,  &  M,  &  W.  618. 


HOW  KIGHT  OF  STOPPAGE  EXERCISED.  865 

although  the  act  be  done  with  an  intent  to  take  possession, 
will  amount  to  a  constructive  possession,  unless  accompanied 
by  such  circumstances  as  to  denote  that  the  holder  was  in- 
"tended  to  keep  the  goods  as  agent  for  the  custody  of  them,  on 
the  consignee's  accoimt.  It  seems,  therefore,  that  the  acts  in 
question  are  hardly  to  be  taken  even  as  primft  facie  evidence 
of  the  vendee's  possession ;  a  doctrine  which  certainly  will  not 
simplify  the  settlement  of  rights  of  this  nature. 

1400.  The  holder  of  the  goods  cannot  prolong  the  transit 
by  wrongftdly  detaining  and  delivering  the  goods  to  other 
persons  after  they  have  been  demanded  by  the  consignee  or 
his  assignees  in  bankruptcy  (b).  The  holder  is  justified  in 
delivering  them  to  the  possessor  of  the  first  bill  of  lading  which 
is  presented,  and  is  not  bound  to  inquire  into  the  comparative 
merits  of  claimants  under  different  bills  of  lading  (c). 

1401.  III.  As  to  the  manner  of  exercising  the  right  of 
stoppage  in  transitu. 

It  entitles  the  vendor  not  only  to  countermand  the  delivery 
of  the  goods  to  the  vendee,  but  to  order  re-delivery  to  the 
vendor  himself  (d)  :  and  it  revests  in  him  such  of  the  goods 
as  were  in  transitu  at  the  time  of  the  stoppage,  but  without 
affecting  the  vendee's  right  to  such  as  have  actually  been 
delivered  (e). 

140S.  The  validity  of  the  stoppage  does  not,  however, 
depend  upon  actual  possession  of  the  goods  by  the  vendor  (/). 
It  may  be  effected  by  a  mere  notice  to  the  person  in  actual 
possession  of  the  goods ;  or,  where  he  is  an  agent,  by  notice 
to  his  principal,  provided  the  notice  be  given  at  such  a  time 
and  under  such  circumstances  that  the  principal,  by  reasonable 
diligence  (which  is  all  that  he  is  bound  to  use),  may  communi- 
cate with  his  servant  in  time  to  prevent  the  delivery  to  the 

(J)  Bird  V.  Brown,  4  Exch.  786.  {d)  Per    Dr.  Lushington,  Tigress, 

(c)  See  Fearon  v.  Bowes,  1  H.  Bl.  snpra. 

364,  note.     Per   Dr.  Lushington  in  (e)  Wentworth  v.  Outliwaite,  10  M. 

Tigress,  Br.  &  L.  38 ;  9  Jur.,  N.  S.  &  W.  436. 

361;  32  L.  J.,  Ad.  97.  (/)  Northey  v.  Lewis,  2  Esp.  613. 
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vendee  {g).  The  procuring  the  master  of  a  ship  to  sign  bills 
of  lading  to  the  vendor's  order  has  been  held  to  be  a  substan- 
tial compliance  with  the  law  of  a  foreign  country,  under  which 
the  unpaid  vendor  was  entitled  to  recover  possession  of  the 
goods  by  a  judicial  process  (/«)• 

1403.  The  goods  may  be  stopped  by  the  agent  of  the  con- 
signor, whose  general  authority  to  act  for  the  consignor  in 
such  matters  wiU,  it  seems,  be  sufficient  {i).  But  as  the  mere 
indorsement  of  a  bill  of  lading  formerly  passed  only  the  pro- 
perty in  the  goods  to  the  indorsee,  leaving  all  rights  in  respect 
of  the  contract  in  the  original  shipper  or  owner  of  the  goods  {h), 
the  indorsement  without  value,  or  otherwise  than  in  pursuance 
of  a  contract  to  pass  an  interest  in  the  goods,  would  not  enable 
an  indorsee  to  sue  for  them  in  his  own  name  (?).  The  con- 
signee of  goods,  or  the  indorsee  of  a  bill  of  lading  to  whom  the 
property  in  the  goods  shall  pass  by  reason  of  the  indorsement 
or  consignment,  has  now  all  rights  of  suit,  and  is  subject  to  the 
same  liabilities  as  if  the  contract  contained, in  the  bill  of  lading 
had  been  made  with  himself.  But  as  the  statute  (m)  only 
affects  indorsees,  to  whom  the  property  in  the  goods  passes  by 
the  indorsement,  and  does  not  prejudice  or  affect  any  right  of 
stoppage  in  transitu,  it  seems  that  neither  the  mere  agent,  ' 
upon  whom  only  an  authority  without  any  property  is  con- 
ferred, nor  an  indorsee  to  whom  only  the  property  without  any 
rights  under  the  contract  would  have  passed  by  the  indorse- 
ment before  the  act,  will  be  more  able  to  sue  than  he  would 
have  been  before  the  act,  in  respect  of  rights  accruing  under 
a  stoppage  in  transitu. 

1404.  Although  an  authority  by  the  consignor  to  his  agent 
to  stop,  be  executed  while  the  goods  are  in  transitu,  a  stop- 
page made  under  that  authority  will  not  be  valid  unless  it  be 

0)  Litt  -w.  Cowley,  7  Taunt.  169;  (i)  See  Whitehead  v.  Anderson,  9 

2  Marsh.  457;  Whitehead  v.  Anderson,      M.  &  W.  518. 
9  M.  &  W.  618.  (7i)  18  &  19  Vict.  c.  Ill,  preamble. 

(A)  Inglis  V.  Underwood,  1  East,  (?)  Waring  v.  Cox,  1  Camp.  369; 
514.  see  Coxe  v.  Harden,  4  East,  211. 

(to)  18  &  19  Yict,  c.  Ill,  ss.  1, 2. 
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executed  during  the  transit;  and  a  ratification  by  the  agent, 
after  the  completion  of  the  transit,  of  a  stoppage  made  by 
an  unauthorized  person  during  the  transit,  will  be  of  no 
avail  (w). 

The  act  of  ratification  must  take  place  at  a  time,  and  under 
circumstances,  when  the  ratifying  party  might  himself  have 
lawfully  done  the  act  which  he  ratifies. 

A  stoppage  by  a  person  who  assumes  to  act  as  agent  for  the 
vendor  may,  however,  be  justified  by  an  authority  sent  before 
the  arrival  of  the  goods,  but  which  was  not  received  till  after 
the  seizure ;  and  although  the  terms  of  the  authority  were  to 
rescind  the  contract ;  if  it  be  clear  that  the  intention  was  to 
authorize  the  stoppage  (o). 

1405,  The  carrier,  wharfinger,  or  other  person  who  comes 
into  the  possession  of  the  goods  as  a  middleman  between  the 
consignor  and  consignee,   becomes  liable   in  trover,  if  after 
proper  notice  from  a  consignor  entitled  to  stop  in  transitu,  he 
deliver  the  goods  by  mistake  or  otherwise  to  the  consignee; 
because  by  the  notice  the  property  is  revested  in  the  con- 
signor (/>).     The  consignor  is  not  bound  to  prove  his  title;  it 
is  sufficient  if  he  assert  his  claim  as  vendor  and  owner ;  and 
the  middleman  is  then  bound  to  deliver  the  goods  to  him,  un- 
less he  is  aware  of  some  legal  defeasance  of  the  right.     The 
refusal  to  deliver  is  otherwise  evidence  of  a  conversion,  and 
is  a  breach  of  duty  (5')  within  the  Admiralty  Court  Jurisdic- 
tion Act,  1861,  by  reason  of  which  the  ship  will  become  liable 
under  the  jurisdiction  of  that  court  (r).     And  i  fortiori  if  the 
holder  of  the  goods  have  admitted  the  right  of  either  of  the 
claimants  to  possession,  he  cannot  afterwards  dispute  the  right 
of  that  person  in  an  action  for  a  wrongful  delivery ;   either 
upon  the  ground  of  any  usage  of  trade,  or  of  the  vendor's 
right  of  stoppage,  or  that  the  holder  was  bound  to  deliver 


(ffl)  Bird  V.  Brown,  4  Exch.  786.  (2)  Per    Df.  Lnshington,  Tigress, 

(0)  Hntehings,  app.,  Nunes,  resp.,  Br.  &  L.  38;  9  Jur.,  N.  S.  361;  32 

1  Mo.  P.  C,  N.  S.  243;  10  Jnr.,  N.  S.  L.  J.,  Ad.  97. 

109.  00  24  Vict.  c.  10,  s.  6. 
{p)  Litt  V.  Cowley,  7  Taunt.  169. 
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according  to  "the  original  order  («) ;  and  it  is  said  to  be  imma- 
terial as  against  the  holder  whether  his  adnoiission  of  title  were 
■oral  or  written  {t). 

1406.  If  the  goods  be  in  the  possession  of  the  Crown  until 
the  payment  of  duties,  a  claim  made  on  behalf  of  the  consignor 
before  the  sale  of  the  goods  for  payment  of  the  duties  will  bind 
the  surplus  proceeds  of  the  sale  (w). 

1407.  If  the  vendor  have  heard  of  the  insolvency  of  the 
purchaser  before  the  delivery  of  the  goods  to  a  middleman, 
the  question  wiU  arise  whether  the  vendor  may  refuse  to  de- 
liver the  goods. 

It  was  laid  down  by  Bayley,  J.  (.«),  that  if  (as  the  law  is) 
the  vendor,  by  virtue  of  his  original  ownership,  and  by  reason 
of  the  defeasible  nature  of  the  vendee's  right  of  possession, 
may  stop  the  goods  after  they  have  been  despatched,  k  fortiori 
he  may  detain  them  when  he  has  not  parted  with  the  posses- 
sion. It  was  also  considered  by  Lord  Abinger,  C.  B.  (y), 
that  this  right  followed  from  the  vendor's  right  to  stop  in 
transitu.  He  observed  that  it  could  not  be  that  the  vendor 
must  start  the  goods  upon  their  transit  that  he  might  have  a 
■right. to  bring  them  back;  that  the  reason  of  the  right  to  stop 
is  that  the  vendor  is  not  bound  to  deliver ;  and  that  the  right 
-to  stop  proves  k  fortiori  a  right  to  refuse  to  part  with  posses- 
sion. It  was  however  held  by  the  majority  of  the  court  in  a 
case  («),  in  which  the  agreement  was  that  the  purchaser  should 
send  a  vessel  for  the  goods, — ^which  he  did,  but,  afterwards  and 
before  they  were  shipped,  became  bankrupt, — that  the  vendor 
could  not  refuse  to  load  the  ship,  and  that  he  broke  his  con- 
tract by  so  refusing;   because  the  assignees  of  the  bankrupt 

(«)  Gosling  V.  Bimie,  7  Bing.  339;         («)  GosUng  v.  Birnie,  supraj   per 

Stonard«.Dunkin,  2  Camp.  344j  Hawes  Bosanquet,  J. 
V.  Watson,  2  B.  &  C.  540;  4  D.  &  E.         (m)  Northey  v.  Lewis,  2  Esp.  613. 
22;  E7.  &  M.  6;  Mills  v.  Ball,  2  B.  &         (a)  In  Bloxam  v.  Sanders,  4  B.  & 

P.  457;  Hawkes  «.  Dunn,  1  Cr.  &  J,  C.  948. 

519;  Knights  v.  WifEen,  L,  R.,  6  Q.  B.         (y)  Gibson  v.  Carrnthers,  8  M.  & 

660.  W.  321. 
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had  a  right  of  election  whether  they  would  perform  the  con- 
tract, but  the  vendor  had  none,  and  the  assignees  were  not 
bound  by  the  contract  to  pay  the  price  until  the  arrival  of  the 
cargo  and  the  delivery  of  the  bill  of  lading,  a  period  which  had 
not  arrived. 

The  correctness  of  this  reasoning  may  be  doubted.  It  is 
the  vendee,  who  by  his  insolvency  has  been  the  first  to  break 
the  contract ;  and  as  upon  his  insolvency  the  vendor  may  stop 
in  transitu,  because  the  vendee  can  no  longer  perform  the 
contract  by  paying  the  price,  he  ought  by  the  sanie  rule  to  be 
entitled  to  refuse  to  deliver  the  goods.  If  the  assignees  be 
entitled  to  have  the  contract  carried  out  while  the  goods  are 
still  at  home,  they  are  equally  so  when  the  goods  are  in 
transitu. 

But  so  far  as  regards  the  time  of  payment  the  contract  is 
varied  by  the  insolvency ;  the  right  of  the  assignees  in  this 
respect  is  no  longer  to  receive  the  goods  upon  payment  at  the 
time  fixed  by  the  contract,  for  otherwise  the  vendor  must 
again  give  up  the  goods,  and  the  stoppage  would  be  ineffectual. 
How  can  a  different  principle  be  applied  where  he  has  not  sent 
the  goods  at  aU  ? 

It  was,  however,  intimated  that  the  same  circumstances 
which  would  justify  a  vendor  in  stopping  the  goods  in  transitu 
will  also  warrant  him  in  detaining  them  before  the  transit  has  . 
commenced,  where  it  only  remains  to  deliver  them  to  ihe 
purchaser. 

Of  the  Loss  of  the  Benefit  of  the  Security  by  Negligence  and 

Fraud. 
1408.  Both  in  legal  and  equitable  mortgages  the  posses- 
sion of  the  title  deeds  is  of  great  hnportance  as  regards  pri- 
ority ;  and  may  alone  be  a  sufficient  test  of  right,  where  by 
simultaneous  mortgages  the  legal  estate  passes  to  several  mort- 
gagees (a),  or  where  the  equities  between  the  incumbrancers  are 
equal.  A  legal  or  equitable  mortgagee  may  lose  his  priority,  if 
he  fail  to  obtain  or  inquire  for  {b),  or,  if  having  obtained,  he 

(o)  Hopgood  V.  Ernest,  3  De  G.,  J.  (i)  Bice  v.  Eice,  2  Drew.  73;  Layard 

&  S.  116  i  13  W.  K.  1004.  t.  Mand,  L.  R.,  4  Eq.  397. 
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give  up  without  good  reason,  the  possession  of  the  title  deeds ; 
because  by  the  mortgagor's  possession  of  the  deeds,  which  are 
the  evidences  of  title  to  the  land,  the  stlbSequent  lender  is  led  to 
believe,  that  the  estate  to  which  they  belong  is  free  from  charge; 
although  at  law  the  rightful  owner  of  the  land  may  recover  the 
deeds  in  trover  from  a  person  who  has  lent  money  on  them 
without  notice  of  a  want  of  title  in  the  depositor,  notwithstand- 
ing negligence  on  the  part  of  the  owner,  provided  it  do  not 
amount  to  fraud(c).  It  appears  to  have  been  formerly  thought 
by  common  law  judges  (flf),  that  the  fact  that  the  mortgagor  had 
been  able  by  possession  of  the  deeds  to  effect  another  security, 
was  alone  sufficient  in  courts  of  equity  to  postpone  a  prior  mort- 
gagee ;  but  in  a  case  (e)  decided  in  equity  before  this  doctrine 
was  set  up,  and  in  which  the  first  mortgagee  had  trusted  to  the 
word  of  the  mortgagor,  who  said  that  the  deeds  were  in  the 
country,  but  should  be  given  him,  the  first  mortgagee  did  not 
lose  his  priority ;  though,  because  he  had  been  negligent,  the 
court  would  not  deprive  the  other  of  the  deeds.  And,  at  the 
present  day,  direct  fraud,  or  gross  and  wilfiil  neglect,  amount- 
ing to  evidence  of  fraud,  must  be  proved  against  a  mortgagee, 
by  him  who  seeks  to  disturb  his  priority  (/). 

1409.  Where  the  mortgagee  has  not  obtained  the  deeds,  if  it 
be  also  shown  that  he  has  not  inquired  for  them  {g),  or  at  all 
investigated  the  title  (A),  under  such  circumstances  as  to  lead 
to  an  inference  that  he  neglected  to  do  so,  lest  he  should  get 
notice  of  a  defect  in  his  title,  the  very  knowledge  which  he  has 
attempted  to  ignore,  will  be  imputed  to  him;  and  the  inference 
thus  arising  wiU  be  strengthened,  if  the  mortgagee  be  aware 
that  persons  in  the  situation  of  the  mortgagor  are  accustomed 
to  raise  money  on  deposit  of  their  title  deeds  (907).     In  the 

(c)  Harrington  is.  Price,  S  B.  &  Ad.  -    Jnr.  1097;  Bailey  v.  termor,  9  Price, 
170.  262;  EatclifEe  v.  Barnard,  L.  E.,  6  Ch. 

(d)  Burnet,  J.,  in  Ryal  v.  Eolle,  1      652. 

Atk.  165;  Buller,  J.,  in  Goodtitle  v.         (g)  Hewitt  v.  Loosemore,  supra;  see 

Morgan,  1  T.  E.  755,  762.  Wiseman  v.  Weatland,  1  Y.  &  J.  117; 

{«)  Head  v.  Egerton,   3  P.  Wms.  Mayfield  v.  Burton,  L.  E.,  17  Eq.  15. 
280.  (It)  -Worthington  v.  Morgan,  16  Sim. 

(/)  Eyans  v.  Bicknell,  6  Ves.  173;  647. 
Hewitt  V.  Loosemore,  9  Hare,  449;  15 
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case  of  a  mortgage  of  copyholds  (i),  the  surrenderee  not  having 
inquired  for  the  deeds  which  were  in  deposit,  was  postponed, 
though  he  had  ascertained  that  there  were  no  incumbrances 
entered  on  the  rolls.  But  priority  wUl  not  be  forfeited  by  the 
neglect  of  the  mortgagee,  or  his  solicitor,  to  obtain  or  inquire 
for  an  instrument  recited  in  a  deed  of  remote  date  which  forms 
the  root  of  the  title,  if  there  were  no  wilfal  neglect  on  the  mort- 
gagee's part,  though  his  solicitor,  being  also  the  agent  of  the 
mortgagor,  kneif  that  by  means  of  sUch  instrument  the  mort- 
gagor could  raise  money  {k). 

Less  doubt  will  of  course  be  felt,  where  the  parties  have  been 
guilty  of  positive  fraud  (?), — as  by  antedating  the  legal  mort- 
gage that  it  might  not  appear  to  be  made  on  the  eve  of  the 
mortgagor's  bankruptcy  ;  and  falsely  reciting,  that  it  related  to 
a  present  advance ;  and  if  the  subsequent  mortgagee,  knowing 
of  the  prior  deposit  of  the  deeds,  made  no  inquii-y  as  to  the 
object  of  that  deposit. 

1410.  But  if  the  mortgagee  have  not  neglected  to  inquire 
for  the  deeds,  but  have  failed  to  obtain  them  through  the  deceit 
or  neglect  of  the  mortgagor, — as  if  the  latter  assure  him  that 
he  has  delivered  him  all  the  dee^s  (m),  or  that  he  will  shortly 
do  so  («),  making  a  reasonable  excuse  for  not  doing  it  at  the 
moment,  it  has  been  determined  that  the  mortgagee,  whether 
his  security  be  legal  or  equitable,  and  even  though  llie  relation 
of  solicitor  and  client  subsisted  between  him  and  the  borrower, 
will  not  be  postponed  to  a  person,  who,  by  reason  of  the  mort- 
gagor's possession  of  the  deeds,  has  been  induced  to  purchase  or 
lend  money  on  the  security  of  the  property.  So  if  upon  making 
proper  inquiry  respecting  a  deed,  of  the  existence  of  which  he 
has  notice,  a  reasonable  excuse  is  made  for  its  non-production, 

(i)  Whitbread  v.  Jordan,  1  Y.  &  C.  v.  Croft,  2  De  G.  &  J.  1;  3  Jur.,  N.  S. 

803.  1069;  2i  Beav.  223;  Hunt  v.  Elmes, 

{k)  Pinch  V.  Shaw,  Colyer  v.  Finch,  28  Beav.  631;   7  Jur.,  N.  S.  200;  2 

18  Jur.  935;   19  Beav.  500;   3  Jnr.,  De  G.,r.  &  J.  578;  Dixon  r.  Muckle- 

N.  S.  25;  5  H.  L.  C.  928.    See  Hunter  ston,  L.  R.,  8  Ch.  155. 

r.  Walters,  L.  R.,  7  Ch.  75.  («)  Hewitt  i'.  Loosemore,  9  Hare, 

(t)  Birch  V.  EUames,  2  Anst.  427.  449;  Espin  v.  Pemherton,  4  Drew.  333; 

(to)  Penner  v.  Jemmctt,  2  Bro.  C.  C.  3  De  G.  &  J.  547;  5  Jur.,  N.  S.  55, 

652,  n.j  1  Fonbl.  Eq.  160,  n.;  Roberts  157. 
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and  the  mortgagee  is  assured  And  belieyes,  that  it  does  not  affect 
the  estate  in  which  he  is  interested  (o).  In  some  cases,  also,  the 
mortgagor  himself  may  be  either  not  entitled  .to  the  sole  posses- 
sion of  the  deeds,  or  may  be  bound  to  retain  them  in  his  own 
custody.  The  first  is  the  case  of  tenants  in  common  and  joint 
tenants,  the  other  may  be  in  cases  where  the  estate  is  in  trust, — 
as  where,  although  the  deeds  were  in  the  hands  of  a  cestui  que 
trust,  the  estate  was  vested  in  the  trustees,  and  was  subject  to  a 
term  for  securing  a  jointure  and  portions  (p),  or  the  case  may 
be  such  that  the  possession  of  the  deeds  is  not  legally  incident 
to  the  estate  of  the  mortgagee,  as  where  he  is  reversioner  and 
the  deeds  are  held  by  the  tenant  for  life  {q),  or  where  {r)  the 
security  was  made  by  trustees  in  part  execution  of  a  trust  to 
raise  a  larger  sum,  and  for  other  purposes,  for  which  possession 
of  the  deeds  was  absolutely  necessary;  so  that  without  a  breach 
of  trust  they  could  not  have  parted  with  them.  In  none  of  these 
cases  can  the  legal  mortgagee  be  blamed  for  not  obtaining  pos- 
session of  the  deeds. 


1411.  But  even  if  the  deeds  are  forthcoming  to  the 
mortgagee  through  the  delay  of  the  persons  rightfully  entitled 
to  take  possession  of  them,  tljose  persons  will  not,  it  seems,  be 
postponed  to  the  mortgagee,  if  he,  by  inquiry,  could  have  ascer- 
tained that  they  were  in  wrong  hands.  Therefore  where  as- 
signees omitted  for  a  long  period  to  take  possession  of  their 
insolvent's  copyhold,  and  caused  no  entry  of  the  assignment 
or  copy  of  the  appointment  of  the  assignee  to  be  entered  on  the 

(o)  Jones  V.  Smith,  1  Ph.  214.    The  in    the   present   mortgagee,  and  the 

same  has  been  held  (Frazer  v.  Jones,  5  mortgagor  had  nothing  which  in  equity 

Hare,  iSl,  and  17  L.  J.,  Ch.,  N.  S.  353)  he  could  transfer  to  the  subsequent  de- 

where  no  inquiry  had  been  made;  but  positee.    It  was  also  (on  appeal)  partly 

in  that  case,  there  having  been  a  false  decided  on  the  ground  of  fraud  in  the 

recital   in  the   mortgage,  of    a  prior  latter  person, 
equitable  charge  by  deposit  of  a  deed,         {p)  1  Ponbl.  Eq.  166,  n.j  per  Lord 

none  such  having  ever  been  made,  the  Eldon,  6  Ves.  190;  Tarrow  v.  Rees,  i 

decision  went  on  the  ground,  that  sub-  Beav.  18.     See    Cottam    v.  Eastern 

ject  to  the  alleged  charge  if  it  had  Counties  Railway  Company,  6  Jur., 

existed,  and  in  fact  as  it  did  not  exist,  N.  S.  1 367. 

the  whole  of  the  mortgagor's  interest  (y)  Tourle  v.  Rand,  2  Bro.  C.  C. 

in  the  equity  of  redemption  (which  was  649. 
the  subject  of  the  security)  was  vested         (»■)  Harper  f.  Faulder,  i  Mad.  129. 
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rolls,  but  out  of  compassion  left  the  insolvent  in  possession  of 
the  property,  and  of  the  copies  of  court  roU,  and  he  made  a 
conditional  surrender ;  the  assignees  were  not  postponed  (s) ;  on 
the  ground,  that  the  mortgagee  might  have  searched  the  list  of 
insolvent  debtors,  and  that  the  statutes  directing  the  entries  on 
the  rolls  were  directory  only.  By  this  case  the  doctrine  in 
favour  of  the  prior  incumbrances  was  perhaps  carried  to  its  full 
extent  against  a  person,  who,  after  a  period  of  nineteen  years 
from  an  insolvency,  found  the  insolvent  in  full  possession  and 
the  apparent  owner  of  the  estate.  And  it  may  even  be  doubted, 
if  the  compassion  of  the  assignees  to  the  insolvent  was  not  gross 
neglect  towards  the  rest  of  the  world ;  especially  as  they  might 
have  made  the  necessary  entry  on  the  rolls,  and  have  still  left 
the  insolvent  in  possession  of  the  estate.  It  shows,  however, 
the  necessity  of  careful  inquiry  on  the  part  of  mortgagees. 

1412.  In  the  case  usually  cited  (t)  as  laying  down  the  rule 
that  fraud  or  gross  negligence  only,  in  leaving  the  deeds,  will 
touch  the  priority  of  the  legal  mortgagee,  the  judgment  has 
been,  perhaps,  more  generally  applied  than  was  intended.  The 
learned  judge  (Eyre,  C.  B.),  laid  great  stress  upon  the  distinc- 
tion existing  in  fact,  but  not  recognized  in  law  (m),  between  a 
mortgagee  actually  lending  money  on  a  security,  and  one  who 
takes  a  security  for  a  pre-existing  debt,  as  it  happened  in  that 
case.  And  it  is  obvious  that  fraud  may,  with  far  more  justice, 
be  imputed  to  a  mortgagee,  who,  not  being  compelled  to  lend 
his  money  till  he  has  examined  the  title,  and  obtained  the  deeds, 
refuses  to  do  either,  than  to  him  who  seizes  the  security  as  a 
plank  to  save  a  debt  which  is  in  jeopardy,  and  takes  the  convey- 
ance, trusting  that  he  may  afterwards  get  the  deeds  also.  But 
the  rule  is  now  well  established  independently  of  this  case. 

1413.  The  same  principles  apply  in  cases  in  which  the 
mortgagee  has  had,  but  has  afterwards  given  up,  the  posses- 
sion of  the  title  deeds.     If,  under  the  circumstances,  it  can  be 

(»)  Cole  D.  Coles,  6  Hare,  617;  see  («0  But  see  Baillie  v.  M'Kewan,  35 

also  Horlock  v.  Priestly,  2  Sim.  75.  Beay.  177. 

(«)  Plumb  V.  Fluitt,  2  Anst.  432. 
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inferred  that  he  did  it  fraudulently,  or  if  gross  negligence 
can  be  imputed  to  him,  as,  for  instance,  if  he  deliver  the  deeds 
to  enable  the  mortgagor  to  make  a  limited  security,  which  by 
consent  of  the  original  mortgagee  shall  take  precedence  of  his 
own,  and  a  larger  -sum  be  raised,  trusting  the  mortgagor  to 
disclose  the  prior  security,  the  mortgagee  {x)  will  be  postponed 
in  favour  of  the  incumbrancer,  who,  by  his  conduct,  has  been 
induced  to  advance  money  on  the  estate;  but  if  the  deeds 
come  to  the  mortgagor's  hands  without  &aud  or  neglect  by 
the  mortgagee ;  as,  for  instance,  by  the  wrongful  act  of  a 
third  person  to  whom  he  had  properly  delivered  them(y),  or 
through  misrepresentation  on  the  part  of  the  mortgagor, — as 
that  he  wanted  the  deeds  to  enable  him  to  grant  a  building 
lease  (z)  advantageous  to  the  estate,  or  to  show  the  lease  to 
an  intended  purchaser  (a),  that  he  might  ascertain  the  nature 
of  the  covenants,  after  which  it  should  be  returned, — ^the  legal 
mortgagee's  priority  will  be  saved,  provided  he  be  diligent  in 
regaining  possession  of  the  deeds  according  to  the  mortgagor's 
representation  ;  for  if  he  neglect  to  demand  them,  or  otherwise 
acquiesce  in  the  loss  of  possession,  he  will  be  postponed  as 
if  the  deeds  had  been  at  first  given  up  improperly;  and 
this  conclusion  was  strengthened  where  the  prior  mortgagee 
■  claimed  by  transfer  from  the  original  mortgagee,  and  having 
been  his  solicitor  at  the  time  of  the  transaction,  had  given  up 
the  deeds  without  his  consent  (&),  Nor  will  the  prior  mort- 
gagee be  postponed,  where  it  cannot  be  discovered  by  what 
means  the  deeds  came  back  into  the  mortgagor's  possession, 

(k)  Perry  Herrick  v.  Attwood,  25  to  defraud  subsequent  lenders,  than  ' 

Beav.  216;  2  De  G.  &  J.  21;  3  Jur.,  for  the  latter  to  protect  themselves  by 

N.  S.  99B;  4  id.  101;  Briggs  v.  Jones,  ordinary  yigilance.      The  mortgagee, 

L.  K.,  10  Eq.  92.    It  seems  to  have  in  such  a  case,  cannot  bring  trover  for 

been  considered  that  the  first  case  was  the  deeds  for  want  of  the  right  of 

not  one  of  negligence;  but  the  precau-  possession.    (Owen  v.  Knight,  5  Sc. 

tioas  which  should  have  been  taken  307.) 

arc  so  obvious  that  it  is  difficult  to  (y)  Meax,  Exp.,  1  Gl.  &  J.  116. 

find  any  more  appropriate  term.    The  (z)  Peter  v.  Bussell,  2  Vern.  726; 

courts  have  allowed  so  many  excuses,  1  Eq.  Ca.  Abr.  321. 
both  for  the  giving  up  of  deeds  and  (a)  Martinez  v.  Cooper,  2  Kuss.  198. 

for  accepting   any  statements   which         (J)  Waldron  v.  Sloper,  1  Crew.  193; 

the  borrower  chooses  to  make  about  Dowie  v.  Saunders,  2  H.  &  M.  242;  10 

them,  that  it  is  easier  for  mortgagors  Jul'.,  N.  S,  901. 
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provided  there  be  nothing  to  show  that  the  prior  mortgagee 
enabled  the  mortgagor  to  commit  the  fraud ;  the  mere  posses- 
sion of  the  deeds  by  the  latter,  without  evidence  that  they  were 
obtained  through  the  negligence  or  fraud  of  the  mortgagee, 
being  insufficient  to  postpone  him  (c). 

1414.  So  if  a  vendor  or  mortgagee  allows  the  purchase  or 
mortgage  money  or  part  of  it  to  remain  unpaid,  but  never- 
theless executes  and  delivers  the  conveyance  with  a  receipt 
indorsed,-  either  for  the  avowed  purpose  of  enabling  a  security 
to  be  made  to  another  incumbrancer,  or  under  circumstances 
which  enable  another,  bon^  fide  and  without  notice,  to  acquire 
a  security,  the  holder  of  the  latter  security,  though  it  be  but 
equitable,  will  have  priority,  whether  the  mortgage  be  made 
f6r  money  then  advanced  or  for  a  debt  already  due  («?) :  and 
even,  it  has  been  held,  where  the  conveyance  was  executed 
on  the  promise  of  one  only  of  several  joint  mortgagees,  who 
thereby  obtained  a  security,  that  the  vendor  should  first  be 
paid  out  of  the  purchase-money  (e).  But  a  conveyance  or 
release  so  obtained  cannot  be  used  in  favour  of  one  who  has 
not  complied  with  the  agreement  on  the  faith  of  which  it 
was  made,  or  of  any  other  person  having  no  better  equity 
than  he  (/). 

And  where  a  person  entitled  to  an  estate  subject  to  charges 
was  enabled  to  make  an  equitable  security,  by  producing  re- 
ceipts for  the  charges  which  the  owners  of  the  charges  had 
signed  upon  a  bonS.  fide  agreement  for  a  mortgage  security, 
they,  having  been  guilty  of  no  fraud  and  being  prior  in  time, 
were  preferred  to  a  subsequent  equitable  mortgagee  {(/), 

If  the  solicitor  of  an  intended  transferee  of  a  mortgage, 
being  himself  one  of  the  transferors,  prepare  and  execute  a 
transfer,  and  receive  the  money,  but  all  the  transferors  do 

(p)  Allen  V.  Knight,  5  Hare,  272;  Ch.  75. 

on  app.  11  Jur.  527  j  Carter  t.  Carter,  (e)  Smith  v.  Evans,  28  Beay.  59;  6 

3  K.  &  J.  617;  i  Jur.,  N.  S.  63.    But  Jar.,  N.  S.  388. 

see  Pilcher  v.  Eawlins,  L.  E.,  7  Ch.  (/)  Hatchell  v.  Creraorno,  LI.  &  G. 

268.  t.  Plunkett,  236. 

(i)  Eice  V,  Eice,  2  Drew.  73;  Hun-  (y)  Beckett  i'.  Cordley,  1  Bro.  C.  C. 

ter  V.  Walters,  L.  E.,  11  Eii-  292;  7  353. 
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not  execute  the  deed  or  sign  the  receipt,  the  money  is  in  the 
sohcitor's  hands  as  his  client's  money,  and  not  as  mortgagee  ; 
and  if  he  misapply  it  his  client  will  be  the  loser,  though  he 
have  received  interest  from  the  mortgagor,  as  if  the  transfer 
had  been  completed  (A). 

1415.  Where  a  mortgagee  by  transfer  (from  his  own  soli- 
citor, who  was  the  original  mortgagee  in  possession)  handed 
the  deeds  to  the  solicitor,  who  also  acted  for  the  mortgagor, 
that  an  abstract,  might  be  made  for  an  intended  purchaser, 
but  did  not  give  him  the  deed  of  transfer  to  himself,  whereby 
the  solicitor  was  enabled  to  sell  the  estate  under  the  original 
mortgage,  without  notice  of  the  transfer,  and  to  receive  and 
misapply  the  purchase-money :  it  was  held  (z)  that  the  trans- 
feree should  not  be  postponed  if  it  could  be  shown  that  he 
had  not  authorized  and  had  no  notice  of  the  payment  of  the 
purchase-money  to  the  solicitor,  to  ascertain  which,  an  issue 
was  directed.  And  his  keeping  back  the  deed  of  transfer  was 
treated  as  a  natural  precaution  on  the  part  of  the  transferee, 
and  not  as  the  result  of  any  fraudulent  motive. 

1416.  On  the  other  hand,  it  will  be  no  excuse  for  the  prior 
mortgagee,  that  another  induced  him  to  commit  a  fraud, 
though  he  himself  be  morally  innocent  of  it.  As  where  the  , 
first  mortgagee  was  induced  by  his  solicitor  to  assign  to 
another  without  consideration  a  prior  mortgage,  which  had 
been  executed  but  not  acted  on  (A).  The  deed  in  this  case 
being  valid  on  the  face  of  it,  and  no  proceedings  having  been 
taken  to  set  it  aside,  was  held  good. 

1417.  In  order  to  affect  a  mortgagee  with  the  consequences 
of  the  fraudulent  act  of  his  agent,  it  must  be  shown  that  at  the 
period  at  which  the  act  was  done,  the  relation  of  solicitor  and 
client  subsisted ;  it  not  being  sufficient  that  it  subsisted  at 
a  former  period.  Hence,  a  mortgagee  will  not  be  postponed 
to  a  subsequent  purchaser,  by  reason  that  the  solicitor  whom 

(A)  Griffin  I'.  Clowes,  20  Beav.  61.  (It)  ttioms  v.  Holtom,  16  Beav.  259; 

(i)  Stevens  t).  StcTcns,  2  Coll.  20. 
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he  employed  about  the  mortgage,  and  who  also  acted  in  the 
transaction  for  the  mortgagor,  assisted  the  latter  in  making 
the  sale  without  notice  of  the  mortgage ;  and  the  relation  of 
solicitor  and  client  is  not  preserved  by  payment  of  interest  on 
the  mortgage  through  the  hands  of  the  solicitor.  In  making 
such  payments  the  solicitor  generally  acts  as  the  agent  of  the 
mortgagor  (I)  (1 284). 

It  will  be  no  argument  in  favour  of  a  second  mortgagee, 
seeking  in  such  cases  as  these  to  displace  the  priority  of  the 
first,  that  the  former  mortgage  was  an  improper  investment 
of  trust  money,  and  consequently  a  breach  of  trust  (to). 

1418.  There  are  also  many  cases  of  loss  of  priority  which 
illustrate  the  rule  recognized  both  at  law  and  in  equity,  that 
where  one  by  his  words  or  conduct  wOfuUy  causes  another 
to  believe  and  act  upon  a  certain  state  of  things,  so  as  to  alter 
his  own  position,  the  former  cannot  aver  against  him  the 
existence  of  a  diflferent  state  of  things  (n).  Hence,  where  it 
can  be  shown  that  through  the  fraud  or  gross  neglect  of  a  prior 
incumbrancer,  or  his  agent(o),  another  person  has  been  induced 
to  lend  money  on  the  same  estate,  the  prior  incumbrancer  will 
be  postponed;  as  where  the  prior  incumbrancer,  when  informed 
that  another  security  was  in  contemplation  (/?),  denied  or  was 
silent  as  to  his  own  charge  on  the  estate — where  the  prior 
mortgagee  advised  (q)  the  other,  as  his  counsel,  to  complete 
the  loan,  and  himself  prepared  the  deed  with  a  covenant  that 
the  estate  was  free  from  incumbrances — where  the  prior  mort- 
gagee engrossed  (/■)  the  second  mortgage;  and  it  was  even 
held,  where  he  only  witnessed  it  («),  (though  the  principle  of 

(I)  Finch  V.  Shaw,  Colyer  v.  finch,  son  v,  Bhodes,  2  Vem.  554.    An  issue 

18  Jur.  935;  19  Beav.  500;  5  H.  L.  C.  was  directed  on  appeal  to  try  whether 

928;  3  Jar.,  N.  S.  23.  this  information  was  given.    (Upton 

(m)  Allen  v.  Knight,  5  Hare,  272.  ■».  Vanner,  8  Jur.,  N.  S.  405.) 

(ra)  Per  Lord  Denman  in  Pickard  v.  (j)  Draper  v.  Borlace,  2  Vem.  370; 

Sears,  6  Ad.  &  El.  469;  see  Hooper  v.  and  see  Brown  v.  Thorpe,  snpra. 

Gumm,  L.  R.,  2  Ch.  282.  (»•)  Cited  1  Bro.  C.  C.  337. 

(o)  Brown  I'.  Thorpe,  11  L.  J.,  N.  S.,  («)  Mocatta  v.  Mnrgatroyd,    1  P. 

Ch.  73.  Wms.  393.    On  the  principle  "  that  it 

(p)  Cannock  v.  Jauncey,  27  L.  J.,  would  be  presumed  that  every  witness 

N.  S.,  Ch.  57;  Commissioners  of  Pnblic  that  could  write  or  read  was  acquainted 

■WorksB.  Harby,  23  Beay.  508;  Ibbott-  with  the   substance  of  the   deed   or 
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ibis  decision  was  afterwards  overruled  (t),  because  a  witness 
in  praatice  is  not  privy  to  the  contents  of  a  deed),  and  the 
same  was  held,  where  an  incumbrancer,  being  present  during 
a  treaty  for  settlenaent  of  the  estate  on  a  marriage,  fraudulently 
concealed  his  mortgage  from  the  person  to  be  benefited,  and 
agreed  with  the  settlor  to  accept  his  personal  security  (w). 
And  where  a  person  entitled  to  charges  upon  an  estate,  of 
which  she  was  also  the  devisee  in  trust,  joined  as  devisee  in 
trust  and  executrix,  with  the  owner  of  the  ©state,  in  a  mortgage 
without  referring  to  her  own  charges  (ar).  But  a  mortgagee 
need  not  go  out  of  his  way  to  give  notice  of  his  security  upon 
hearing  that  the  mortgagor  is  dealing  with  the  estate  (y). 

The  same  equity  was  applied  (z)  against  the  representatives 
of  a  mortgagor,  to  make  good  his  assertion  to  a  purchaser  of 
the  estate,  that  part  of  the  mortgage  debt  had  by  agreement 
with  the  mortgagee  been  transferred  to  other  property,  in 
exoneration  of  that  agreed  to  be  sold.  The  mortgagee  having 
repudiated  the  alleged  agreement,  and  having  obtained  pay- 
ment of  the  whole  debt  from  the  purchaser,  the  latter  was 
allowed  to  come  upon  the  property  alleged  to  have  been  substi- 
tuted, for  the  diiference.  And  where  the  loan  has  been  made 
on  the  faith  of  a  false  representation  by  a  stranger,  the  stranger 
may  be  compelled  to  make  good  the  loss,  though  no  fraud  was 
intended  (a). 

But  the  person  who  has  stood  by,  or  allowed  the  subsequent 
security,  must  have  been  aware  of  his  own  rights:  for  it  is  his 
personal  misconduct  which  binds  him,  and  this  does  not  exist 
if  he  be  ignorant  of  his  rights  (J). 

1419.  The  circumstance  that  an  incumbrancer  has  wilfully 

instrument  which  he,  having  attested  Commissioners    of    Public  Works  v. 

it,  undertook  to  support  with  his  evi-  Harby,  23  Bear.  508;   3  Jur.,  N.  S. 

dence."  478. 

(<)  1  Bro.    C.  C.  857 ;    Watts   v.  {y)  Osbom  v.  Lea,  9  Mod.  97. 

Cresswell,  9  Vin.  Abr.  415,  pi.  24;  (j)  A.-G.  v.  Cox,  3  H.  L.  C.  240. 

Barret  i).  Wells,  Pre.  Ch.  131.  (o)  Slim  -u.  Croucher,  2  Gif.  37;  6 

(u)  Berrisford  v.  Milward,  2  Atk.  Jnr.,  N.  S.  J90,  437;  1  De  G.,  F.  &  J. 

49;  Bam.  Ch.  101.  518. 

<  IB)  Strong  v.  Hawkes,  4  De  G.,  M.  (ft)  Cockell  v.  Taylor,  15  Beav.  103. 
&  G.  18G;  4  De  G.  &  J.  632.    And  see 
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obstructed  a  creditor,  in  carrying  on  proceedings  upon  the 
completion  of  which  he  would  have  been  entitled  to  a  charging 
order,  has  been  held  not  to  deprive  the  former  of  the  benefit  of 
bis  securities  (c). 

1420.  The  case  of  a  bankrupt,  who  is  suffered  by  his  cre- 
ditors to  carry  on  business,  and  to  receive  the  profits  without 
first  obtaining  his  certificate,  falls  within  the  principle,  that 
if  a  man  having  a  lien  stand  by  during  the  making  of  a  new 
security,  he  shall  be  postponed;  and  the  former  creditors  will  be 
postponed  to  those  who  are  subsequent  to  the  bankruptcy  (d). 
And  notice  of  the  fact  that  the  bankrupt  is  so  carrying  on 
business  will  be  imputed  to  the  former  creditors,  if  it  appear 
that  the  bankrupt  have  paid  off  some  of  them,  and  that  one 
of  those  paid  was  an  assignee  under  the  bankruptcy  (e). 

So  if  the  vendor  of  an  estate,  having  notice  that  it  was 
bought  with  trust  money,  leave  part  of  the  price  under  the 
absolute  control  of  one  of  the  trustees,  without  the  concurrence 
of  the  others,  or  of  the  cestuis  que  trust,  he  cannot,  as  against 
the  other  trustees  or  the  cestuis  que  trust,  claim  a  lien  on  the 
estate  for  the  unpaid  part  of  the  purchase-money  (/).  ' 

1421.  The  directors  or  other  officers  of  a  joint  stock  com- 
pany, who  neglect  to  comply  with  the  enactment  which  requires 
mortgages  and  charges  upon  the  property  of  the  company  to  be 
registered,  cannot  set  up  their  unregistered  securities  against 
the  general  creditors  of  the  company  {g).  But  shareholders 
or  others,  having  unregistered  securities,  are  not  affected  by 
the  neglect  of  the  officers  of  the  company  to  effect  the  regis- 
tration (A). 

1422.  An  incumbrancer  will  not  lose  his  priority  by  omitting 

(e)  Shaw  v.  Neale,  20  Beav.  157;  6  (j)  Patent   Bread   Machineiy  Co., 

H.  L.  C.  581.  Ee,  L.  R.,  7  Eq.  289;  Wyiiii  Hall  Coal 

(i)  Tucker  v.  Hemamann,  4  De  G.,  Co.,  Ee,  L.  R.,  10  Bq.  615;  Native  Iron 

Mac.  &  G.  395;  Troughton  v,  Gitley,  Ore  Co.,  Ee,  L.  E.,  2  Ch.  Div.  345. 

Ambl.  630.  (A)    General  Provident   Assurance 

(e)  Tucker  v.  Hernamann,  supra.  Co.,  L.  E.,  14  Eq.  507;  General  South 

(/)  White  V.Wakefield,  7  Sim.  401.  American  Co.,  L.  E.,  2  Ch.  Div.  337. 
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to  make  advances  necessary  for  the  recovery  of  the  ftind  which 
is  the  subject  of  the  security,  and  to  answer  or  notice  com- 
munications by  the  mortgagor's  agent  informing  him  of  the 
necessity  for  such  advances;  unless  distinct  notice  be  given, 
that  if  no  advances  be  made  a  new  charge  will  be  created;  espe- 
cially if  the  subsequent  incumbrancer  have  taken  the  security 
without  inquiry  into  the  prior  rights  (i).  But  the  first  incum- 
brancer will  not  be  allowed  the  benefit  of  advances  made  by 
the  other,  without  paying  him  the  amount  of  his  advances  with 
interest  (k). 

14SS.  Where  a  person  advanced  part  of  the  purchase- 
money  of  an  estate  to  an  intended  purchaser,  who  was,  but  not 
to  the  lender's  knowledge,  an  uncertificated  bankrupt,  and  paid 
the  amount  to  the  vendor,  who  executed  the  conveyance  to  the 
purchaser  and  delivered  the  title  deeds  to  the  lender ;  and  the 
purchaser  afterwards  gave  the  latter  a  memorandum  of  deposit, 
the  whole  being  one  transaction ;  the  lender  acquired  a  lien  on 
the  deeds  as  against  the  purchaser's  assignees ;  for  though  in 
general  an  uncertificated  bankrupt  can  only  acquire  property 
for  the  benefit  of  his  assignees,  and  can  therefore  have  no  right 
to  charge  it  as  against  them,  yet  here  the  estate  was  conveyed 
by  the  vendor  on  the  undertaking  of  the  lender  to  advance  thc' 
money,  and  the  conveyance,  to  the  extent  of  the  advance,  was 
in  fact  made  for  his  benefit  (/). 

14S4.  Coverture  being  no  excuse  for  fraud,  a  wife,  who 
fraudulently  enables  her  husband,  to  raise  money  on  her  estate, 
shall 'be  postponed  to  the  mortgagee  (?n).  And  if  a  married 
woman,  representing  herself  to  be  single,  execute  a  mortgage 
in  that  character,  the  court,  as  against  her,  if  she  survive  her 
husband,  and  as  against  her  heir  or  other  person  claiming  only 
as  a  volunteer  through  her,  if  she  do  not  survive  her  husband, 
will  give  the  mortgagee  a  specific  charge,  as  an  equitable  mort- 

•  (i)  Myers  v.  United  Guarantee  and  Q)  Menx  v.  Smith,  11  Sim.  410;  2 

Life  Assurance  C!ompany,  1  Jur.,  N.  S.  M.,  D.  &  De  G.  789. 

883;  3  Eq.  K.  679;  7  De  G.,  M.  &  G.  (m)  Evans  v.  Bicknell,  6  Ves.  181; 

121.  Sharpe  v.  Foy,  L.  R.,  4  Ch.  35. 
(70  Id. 
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gagee,  upon  the  property  upon  which  he  was  induced,  by  the 
fraud,  to  lend  his  money  (n). 

And  so  of  an  infant,  if  he  be  old  and  cunning  enough  to 
carry  out  a  fraud,  he  shall  make  satisfaction.  Therefore,  if 
an  infant  remainderman,  being  almost  of  full  age,  be  active 
in  persuading  a  mortgagee  to  lend  money  on  the  security  of 
a  mortgage  in  fee,  knowing  the  mortgagor  to  be  but  tenant  for 
life,  he  shall  not  afterwards  claim  as  remainderman  against  the 
mortgagee  (o).  This  principle,  however,  will  not  support  a 
security  made  by  an  infant  and  accepted  upon  a  false  declara- 
tion that  he  was  of  full  age,  against  a  subsequent  mortgage,  made 
after  he  attained  full  age,  to  a  mortgagee  without  notice  (/>). 

Of  the  Loss  or  Destruction  of  the  Subject  of  the  Security. 

1425.  The  benefit  of  a  security  may  be  lost  by  the  destruc- 
tion or  loss  of  the  property  of  which  it  is  the  subject  (j). 

When  the  security  is  upon  a  ship  which  is  captured  by  an 
enemy,  it  is  lost,  even  though  the  person  entitled  to  the  benefit 
of  it  be  a  neutral,  and  though  the  debt  were  contracted  in  time 
of  peace.  The  captors  seize  the  gross  tangible  property  with- 
out regard  to  any  claims  upon  it  as  between  the  owners  and 
other  persons,  whether  by  way  of  mortgage  (r),  bottomry  («), 
or  lien  {t),  for  purchase-money  or  on  any  other  account ;  and, 
on  the  other  hand,  where  the  property  is  protected  from  cap- 
ture, the  intending  captors  can  derive  no  benefit  fi:om  their 
enemies'  ownership  of  such  interests.  The  court  neither  recog- 
nizes in  favour  of  a  neutral  his  lien  on  an  enemy's  ship,  nor 
against  him  the  lien  of  an  enemy  upon  the  neutral  ship  (m). 

But  nothing  short  of  an  actual  total  loss  wUl  discharge  the 
condition  of  a  bottomry  bond.     As  long  as  the  ship  exists  in 

(»)  Vanghan   v.  Vanderstegen,    2  {p)  Inman  v.  Inman,  L.  R.,  15  Eq. 

Drew.  363,  379.  260;  and  see  the  Infants  Eelief  Act, 

(«)  Watts  V.  Cresswell,  9  Vin.  Abr.  1874,  c.  62. 

415,  pi.  24;  2  Eq.  Ca.  Abr.  516 ;  and  (j)  Story,  Bailm.  §  363. 

see  Cory  v.  Gertcken,  2  Mad.  40 ;  and  (r)  Aina,  18  Jnr.  681. 

Clare  v.  Bedford,  18  Vin.  Abr.  636-7:  (»)  Tobago,  5  C.  Rob.  218. 

and  note,  that  in  the  principal  case  de-  (<)  Marianna,  6  C.  Rob.  24 ;  Ida,  18 

fendant  was  said  to  have  been  privj'  to  Jur.  752. 

a  further  advance  after  he  came  of  (w)  Sorensen  v.  The  Queen,  11  Mo. 

age.  P.  C.  119. 

M.     VOL.  II.  3  L 
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the  hands  of  the  owner,  whatever  may  be  the  extent  of  her 
damage,  or  if  having  been  captured  by  an  enemy,  she  be 
retaken,  there  is  no  total  loss  or  destruction  for  this  purpose  (v), 
even  though  the  damage  be  such  that,  as  between  insurers 
and  insured,  it  would  have  amounted  constructively  to  a  total 
loss  (x).  And  the  lien  for  freight  upon  a  captured  ship  will  also 
revive  upon  her  recapture  (y).  And  if  she  be  sold  in  a  foreign 
port,  although  without  express  notice  of  the  bond,  the  purchaser 
will  take  subject  to  it(2:).  The  same  rule  applies  where  the 
ship  is  subject  to  a  lien  for  damage  (a). 

1426.  The  right  of  the  owner  of  property  generally,  and 
therefore  of  one  who  has  a  pledge  or  other  security  thereon,  is 
not  destroyed  by  the  mere  transmutation  of  its  subject-matter 
into  a  different  form  without  his  assent  (b). 


(■»)  Thompson  v.  Royal  Exchange 
Assurance,  1  M.  &  S.  30;  Joyce  v. 
Williamson,  3  Dougl.  164;  Broomfield 
V.  Southern  Insurance  Company,  L.  E., 
5  Exch.  192;  Elephanta,  15  Jur.  1185. 

(iB)  Great  Pacific,  L.  E.,  2  P.  C.  516. 

(j^)  Cheesman,  Exp.,  2  Eden,  181. 

(«)  Catherine,  15  Jnr.  231. 


(»)  Charles  Amelia,  L.  R.,  2  A.  &  E. 
380.    ' 

(S)  Story,  Bailm.  §  363;  Story, 
Agency,  §  231 ;  citing  Taylor  ■<;. 
Plumer,  3  M.  &  S.  562  j  Lane  ■». 
Dighton,  Ambl.  409;  Lord  Chedworth 
V.  Edwards,  8  Ves.  46;  Whitecombe  «, 
Jacob,  1  Salk.  160,  and  other  cases  of 
trust  and  agency. 
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CHAPTER  X. 

OF  THE  PERSONS  INTERESTED  IN  AND  WHO 
ARE  NECESSARY  OR  PROPER  PARTIES  TO 
SUITS  CONCERNING  SECURITIES. 


Of  the  Penons  interested  in  the  Ec[vity  of  Redemption. 
1428.  Of  the  Mortgagor. 

1433,  Of  the  Trustee  in  Banhrvptcy  of  the  Mortgagor. 

1434.  Of  the  Assignees  of  the  Equity  of  Redemption. 
1443,  Of  the  Devisee  and  Heir  of  the  Mortgagor. 
1446,  Of  the  Personal  Representative  of  the  Mortgagor. 

Of  the  Persons  interested  in  the  Security  and  Debt. 
1455.  Of  the  Mortgagee. 
1462,  Of  the  Assignees  and  Devisees  of  the  Security  and  Debt. 

1465,  Of  the  Heir  of  the  Mortgagee. 

1466,  Of  the  Personal  Representative  of  the  Mortgagee. 

1467,  Of  the  Persons  beneficially  interested  either  in  the  Equity  of  Redemp- 
tion or  in  the  Security  and  Debt. 
1476.  Of  Assignees  pendente  lite  of  the  Mortgagor  and  Mortgagee. 

1427.  Subject  to  cert9,in  exceptions  created  by  statute  and 
orders  of  court  (1467),  the  general  rule  in  equity  concerning 
parties  to  suits  is,  that  all  persons  who  have  an  interest  apparent 
on  the  record  in  the  object  of  the  suit  are  necessary  parties,  and 
no  person  ought  to  be  made  a  party  who  has  not  such  an 
apparent  interest  (a). 

Now  the  interests  of  parties  to  suits  relating  to  incumbered 
property  arise  either  out  of  some  right  in  the  equity  of  re- 
demption of  the  incumbered  estate,  or  in  the  estate  itself  and 
the  debt  secured  upon  it  in  the  hands  of  the  mortgagee ;  and 
as  a  general  rule  all  persons  who  have  an  interest  either  in 
the  right  of  redemption  or  in  the  security  must  be  joined, 
though  the  result  may  be  the  trial  of  a  legal  right  between 
parties  thus  brought  before  the  court  for  a  different  pur- 
pose (5). 

(a)  Calvert  on  Parties,  13,  91.  geon  v.  Collier;   where,  on  a  bill  to 

j[i)  Evans  v.  Jones,  Kay,  39;  Spur-      redeem,  it  became  necessaiy  to  decide' 

3  l2 
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Of  the  Persons  interested  in  the  Equity  of  Redemption. 
Of  the  Mortgagor. 
1428.  And,  first,  as  to  the  mortgagor  himself.  He,  or  the 
owner  for  the  time  being  of  the  whole  or  any  share  of  the 
equity  of  redemption  (including,  it  has  been  held,  his  trustee  to 
bar  dower,  whose  estate  is  vested  (c)),  must  be  present  in  every 
suit  in  which  the  question  of  redemption  arises  between  mort- 
gagees ;  because,  after  giving  liberty  to  the  'puisne,  mortgagee 
to  redeem  the  first,  the  decree  is,  that  the  former  in  his  turn 
may  be  redeemed  by  the  mortgagor ;  in  default  of  which  the 
latter  shall  be  foreclosed  (1665).  But  if  he  be  no  party  to  the 
suit,  his  right  of  redemption  will  remain  open,  and  the  first 
mortgagee  will  be  exposed  to  another  suit  (rf).  The  mort- 
gagor, however,  need  not  be  joined  in  a  redemption  or  fore- 
closure suit  between  the  mortgagee  and  his  derivative  or  sub- 
mortgagee (e). 

14S9.  The  presence  of  the  owner  of  the  equity  of  re- 
demption is  also  necessary,  where  part  of  the  estate,  which  is 
subject  to  the  first  mortgage,  is  not  comprised  in  the  security 
pf  the  second  mortgagee,  and  even  where  the  equity  of  re- 
demption of  the  excluded  part  is  no  longer  in  the  hands  of  the 
original  mortgagor  (/).  For  the  prior  mortgagee  must  be  re- 
deemed entirely,  or  not  at  all  (1170,  1038) ;  and  the  subse- 
quent mortgagee  of  part  of  the  estate,  upon  paying  off  the 
whole  debt,  steps  into  the  place  of  the  other  as  mortgagee  of 
the  whole  estate,  and  thereby  of  necessity  acquires  the  right, 
and  incurs  the  obligation,  of  bringing  the  owners  of  that  estate 
before  the  court  It  is  also  incumbent  on  the  mortgagee, 
where  the  estate  has  been  sold  in  lots,  to  proceed  against  aU. 
the  purchasers  (^). 

as  to  the  voluntary  eharactar  of  a  post-  Caddick  v.  Cook,  9  Jur.,  N.  S.  454;  32 

nuptial  settlement ;   1  Eden,  65.     See  Beav.  70 ;  32  L.  J.,  N.  S.,  Ch.  769. 
Audsley  ii.  Horn,  26  Beav.  195.  («)  Seton,  Dec.  422,  ed.  3. 

(fi)  Horroek#«.  Lcdsam,  2  Coll.  208.  (/ )  Palk  v.  Clinton,  12  Ves.  48.  See 

(«?)  Fell  V.  Brovpn,  2  Bro.  C.  C.  276;  also  Jones  v.  Smith,  2  Ves.jun.  372; 

Palk  V.  Clinton,  12  VcB.  48 ;  and  see  and  cases  there  mentioned;  and  Thor- 

Eamsbottom  ®.  Wallis,  Coote,  Mort.  neycroft  d.  Crockett,  2  H.  L.  C.  239. 

App.  576;    6  L.  J.,  N,   S.,  Ch.  92;  (^)  Peto  «.  Hammond,  29  Beav.- 91. 
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The  rule  is  the  same,  where  the  mortgagee  holds  securities 
Upon  distinct  estates,  and  even  for  distinct  debts  of  the  mort- 
gagor, whether  the  securities  be  by  the  same  or  by  different 
instruments,  and  whether  redemption  be  sought  by  an  incum- 
brancer, or  by  the  owner  of  the  equity  of  redemption,  of  part 
of  the  mortgaged  estate  or  of  one  of  the  estates  separately 
mortgaged  (/i)l  1038). 

And  the  mortgagor  of  another  estate  as  a  collateral  security 
is  a  necessary  party  to  a  suit  for  foreclosure  against  the  prin- 
cipal mortgagor  by  virtue  of  his  right  to  redeem,  and  thereby 
to  prevent  his  own  estate  from  being  burthened  to  a  greater 
amount  than  the  estate  of  his  principal  is  insufficient  to 
satisfy  (2)  (1223).  But  the  surety  is  not  a  necessary  party, 
where  he  is  bound  by  a  personal  covenant  only,  imless  he 
have  paid  off  part  of  the  debt  (j). 

The  mortgagor  must  also  be  a  party  to  a  suit  in  which  the 
validity  of  the  mortgage  is  contested  (A). 

If  the  estate  of  a  married  woman  be  mortgaged,  and  the  right 
of  redemption  be  reserved  to  her  and  her  husband,  or  either  of 
them,  she  must  be  made  a  party  (/). 

If  tenant  for  life  of  a  mortgaged  estate  mortgage  his  life 
interest  for  a  term,  if  he  shall  so  long  live,  with  a  power  of  sale> 
he  is  a  necessary  party  to  a  bill  for  redemption  of  the  original 
mortgage  brought  by  a  purchaser  under  the  power  of  sale, 
notwithstanding  the  smallness  of  his  interest;  because  the 
mortgage  term  was  carved  out  of  his  interest  in  the  equity  of 
redemption  (m). 

1430.  If  the  mortgagor  have  conveyed  his  equity  to  a, 
subsequent  mortgagee,  the  consideration  for  the  sale  being 
the  amount  due  on  the  several  mortgages,  and  payment  thereof 
by  the  purchaser,  the  balance  being  applied  to  the  discharge 

(A)    reson   v.  Venn,   2  Cox,  425 ;  (A)  Thompson"  «>.  Baskerville,  3  Kep. 

Cholmondeley  v.  Clinton,  2  Jac.  &  W.  in  Ch.  215.    And  see  Stackhouse  «. 

134;  Carter,  Exp,,  Ambl.  733.  Countess  Jersey,  7  Jur.,  N.  S.  859; 

(i)  Stokes  V.  Clendon,  3  Sw.  150,  u.  Ij.  &  H.  721. 

0')  Newton  ?>.  Earl  of  Egmont,  4  (0  Hill  v.  Edmonds,  6  De  G.  &  S. 

Sim.  574;  Gedye  v.  Matson,  25  Beav.  603, 

310.  (m)  Hunter  v.  Maclew,  5  Hare,  238. 
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of  the  purchaser's  own  debt,  and  a  clear  intention  be  shown 
that  he  is  to  take  the  estate  burthened  with  the  debts,  his  own 
debt  is  destroyed,  and  he,  being  in  the  place  of  the  original 
mortgagor,  may  be  foreclosed  without  the  presence  of  the 
latter  (m)  (1301). 

1431.  If  the  mortgagor  or  owner  of  the  equity  of  re- 
demption become  bankrupt  (o),  he  should  not  generally  be 
made  a  party;  for  his  whole  interest,  and  therefore  his  right 
of  redemption,  will  be  bound  by  a  decree  against  the  bank- 
ruptcy trustee.  And  the  trustees  in  bankruptcy  or  under  a  deed 
of  assignment  under  the  Bankruptcy  Act  must  be  joined, 
although  where  the  security  consists  of  leasehold  property  they 
have  not  signified  their  acceptance  of  the  lease  (/?).  Charges  of 
fraud,  not  particularly  directed  to  the  matters  upon  which  relief 
is  sought,  will  not  make  the  mortgagor  a  less  improper  party ; 
nor  will  a  general  charge  against  several  defendants  (of  whom 
he  is  one)  of  possession  of  documents  {q).  Such  a  charge  wiU 
be  referred  to  a  possession  by  the  defendants  according  to  their 
rights  and  interests.  And  an  insolvtent,  having  been  made  a 
party,  could  not  appeal,  though  a  right  of  redemption  was 
given  him  by  the  decree,  and  he  aJleged  that  there  was  in  fact 
a  surplus  (r). 

The  bankrupt  may,  however,  be  properly  joined ;  for  the  right 
of  redemption  becomes  revested  in  him  upon  the  disclaimer  of 
the  trustee ;  and  if  the  disclaimer  be  after  the  commencement 
of  the  action,  the  mortgagor  will  be  properly  added  as  a  party ; 
and,  though  he  disclaim  any  interest,  cannot  get  rid  of  his 
liability  to  make  discovery  (s). 

But  the  trustee's  disclaimer  must  be  absolute ;  for  if  it  be 
coupled  with  an  admission  that  the  bankrupt's  estate  is  vested 
in  them,  this  admission  makes  it  necessary  to  bring  the  trustee 

(n)  Brown  e.  Stead,  6  Sim.  635.  (j)  Lloyd  «.  Lander,  6  Mad.  282) 

(o)  Kerrick  v.  Saffery,  7  Sim.  317i  see  King  v.  Martin,  2  Ves.  jnn.  641. 

Lloyd  V.  Lander,  6  Mad.  282.  (r)  Kochfort  v.  Battersby,  2  H.  L.  G. 

{p)  Jones  «.  Binns,  10  Jur.,  N.  S.  SSSj  UJur.  229(  see  Wearing  i).  Ellis, 

119j  33  Beav.  362  j  Metl-opolitan  Bank  6  De  G.,  M.  &  G.  608. 

«.  Offord,  L.  R.,  lOEq.  398.  («)  Singleton  v.  Cox,  4  Hare,  326; 

Dobree  v.  Nicholson,  W,  N.,  1870, 151. 
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to  the  hearing,  and  then  it  will  be  improper  to  join  the 
bankrupt  (t). 

If  the  trustee  refiise  to  proceed,  and  the  creditors  commence 
an  action  for  redemption  (1245),  the  bankrupt  it  seems  should 
be  made  a  party  (w). 

1432.  If  the  equity  of  redemption  become  vested  in  the 
crown  by  forfeiture,  the  Attorney-General  should  be  joined  (x). 

Of  the  Trustee  in  Bankruptcy  of  the  Mortgagor, 

1483.  The  trustee,  under  the  bankruptcy  of  the  mort» 
gagor  (y),  is  the  proper  party  to  suits  in  respect  of  his  interest, 
and  he  wiU  be  bound  by  decrees  against  the  trustee  (?),  But 
if  he  absolutely  disclaim  and  state  his  readiness  to  have  released 
the  equity,  and  that  all  the  estate  has  been  distributed,  he 
should  not  be  brought  to  the  hearing;  otherwise  if^  by  the 
disclaimer,  he  admits  having  an  interest  in  the  estate  (a). 

Nor  should  the  trustee  be  joined  in  respect  of  an  estate  of 
which  the  equity  of  redemption  was  settled  by  the  mortgagor 
for  valuable  consideration  before  his  bankruptcy  (6). 

The  assignee  of  an  insolvent  grantor  of  a  rent-charge  was 
held  to  be  a  necessary  party  to  a  bill  for  a  receiver,  though  the 
object  of  the  suit  was  only  to  affect  the  possession,  and  not  the 
title  of  the  estate  (e). 

The  trustee  is  the  proper  party  to  a  redemption  suit  com- 
menced by  creditors  of  the  bankrupt,  in  consequence  of  the 
refusal  of  the  trustee  himself  to  sue,  where  the  creditors  make 
out  a  case  which  entitles  them  to  commence  such  a  suit(<^) 
(1245), 

Where,  under  the  old  practice,  the  mortgagor's  bankruptcy 

(<)  Collins  T.  Shirley,  1  Enss.  &  M.  Feake  v.  Gibhon,  2  Enas.  &  M.  354; 

638,  and  9  Sim.  399.  Hill  v.  Edmonds,  5  De  G.  &  S.  603. 

(«)  Pranklyu  ».  Fern,  Bam.  30— 32.  (ffl)  Thompson   o.   Kendall,  9  Sim. 

(x)  Lntwych  v.  A.-G.,  cited  by  Lord  397;  Collins  v.  Shirley,  1  Knss.  tt  M. 

Hardwieke,  2  Atk.  223;  Panlet  v.  A.-G.,  638;  9  Sim.  399. 

Hard.  466.  (V)  Steele  e.  Maunder,  1  Coll.  535. 

(y)  32  &  33  Vict.  c.  71,  s.  26;  Bank-  (c)  Cnrtin  v.  Darcy,  2  Jo.  &  Lat. 

riiptcy  Act,  1869;  and  see  s.  17.  718. 

(i)  Hanson  v.  Preston,  3  Y.  &  C-  ((Q  Franklyn  v.  Fern,  Bam.  30-32. 
229;   Cash  v.  Belcher,  1  Hare,  310; 
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was  discovered  after  issue  joined,  tlie  plaintiff  was  permitted  to 
withdraw  his  replication  and  amend  by  joining  the  assignees  (e) ; 
and  in  such  a  case  the  bankrupt  has  been  allowed  to  be  re- 
tained (/)  :  but  the  trustee  must  be  joined  (^). 

Of  the  Assignees  of  the  Equity  of  Redemption, 

1434.  The  application  to  those  cases,  in  which  the  right, 
of  redemption  has  become  the  subject  of  settlement,  of  the 
general  rule  in. equity,  that  it  is  sufficient  to  bring  the  first 
tenant  in  tail  before  the  court,  has  long  been  recognized. 
The  rule,  established  for  convenience,  is  said  to  be  founded 
upon  the  practice  at  law,  whereby  subsequent  remainders 
might  be  barred  by  a  recovery  in  which  a  subsequent  re- 
mainderman was  vouched,  without  prejudice  to  the  inter- 
mediate remainders.  But  Courts  of  Equity  have  gone  further 
in  binding  subsequent  remainders  in  tail;  and,  by  extending 
the  rule,  have  avoided  the  necessity  of  giving  every  contin- 
gent remainderman  a  right  to  open  the  accounts,  and  thereby 
to  render  foreclosure  all  but  impossible  (Ji)  (1481 ). 

It  has,  therefore,  been  laid  down,  that  it  is  enough  to  bring 
before  the  court  the  first  tenant  in  tail  in  being ;  and  if  there 
be  no  tenant  in  tail  in  being,  the  first  person  entitled  to  the 
inheritance;  and  if  no  such  person  then  the  tenant  for 
life  (0.. 

But  where  there  is  an  express  life  estate  the  remaindermen 
must  be  joined  (A). 

The  tenant  for  life  {T),  if  there  be  one,  and  the  intermediate 
remainderman  for  life  {m),  miist  be  parties ;  and  if  the  interests 
of  the  latter  become  vested  pending  the  suit,  they  must  be 
added  as  parties. 

And  if  by  the  death,  pending  the  suit,  of  the  owner  of  the 

(e)  Sanson  «.  Pteston,  3  Y.  &  C.  408 ;  Eoscttfrick  i>.  Barton,  1  Ch.  Ca. 

229.  218;  see  Piatt  v.  Sprigg,  2  Vern.  304. 

(/)  It  seems  in  consequence  of  some  (J.)  Sutton  «.  Stone,  2  Atk.  101. 

doubt  as  to  the  regularity  of  the  bank-  (0  Reynoldson  v.  Perkins,    Ambl. 

riptcy.  684  t  see  Handcock  «.  Shaen,  Colles' 

(j)  Wood  e.  Surf,  19  Beav.  661.  P.  C.  122. 

(;0  Lloyd  ».  Johnes,  9  Ves.  ST.  '  (,«)  Chappell  «.  Bees,  1  De  G.,  M.  & 

(i)  GifEard  v.  Hort,  1  Sch.  &  Lef.  G.  393;  Gore  v.  Stacpoole,  1  Dow,  31. 
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first  estate  of  inheritance,  that  interest  be  determined,  the 
owner  of  the  next  estate  of  inheritance,  and  of  the  interests 
prior  to  his,  must  be  joined. 

And  so  must  owners  of  new  interests  acquired  by  the  deter- 
mination of  a  contingency,  and  which  are  not  subject  to  de- 
struction by  a  prior  vested  estate  of  inheritance  (n). 
•  If  the  tenant  for  life  be  made  a  party  with  the  tenant  in  tail, 
and  the  latter  release  after  the  taking  of  the  accounts,  and  the 
passing  of  the  time  fixed  for  redemption,  a  judgment  of  fore- 
closure, made  absolute  against  the  tenant  for  life  only,  will  still 
bind  the  contingent  remainders ;  the  release  under  such  circum- 
stances being  equal  to  an  absolute  judgment  (o). 

The  pi'esence  of  an  infant  tenant  in  tail  will  bind  the  inherit- 
ance as  well  as  if  he  were  adult  (  p). 

But  a  judgment  against  the  tenant  for  life  only,  where  the 
tenant  in  tail,  being  out  of  the  jurisdiction,  is  not  made  a  party, 
will  not  bind  him;  though  it  seems  such  a  judgment  may  be 
had,  if  the  plaintiff  will  take  the  risk  of  being  compelled  to 
account  again  (y). 

1435.  Where  there  are  trustees  to  preserve  contingent  re- 
mainders, however  many  contingent  limitations  there  may  be,  it 
is  sufficient  to  bring  the  trustees  before  the  court,  together  with 
him  in  whom  the  first  remainder  of  the  inheritance  is  vested; 
and  all  that  come  after  will  be  bound  by  the  decree,  though  not 
in  esse  I  unless  there  be  fraud  and  collusion  between  the  trustees 
and  the  first  owner  of  the  inheritance  (r). 

1436.  If  there  be  a  mortgage  for  a  term,  with  a  trust  for 
sale  of  the  fee,  the  trustees,  having  a  legal  interest  in  the  estate, 
are  properly  joined  in  the  mortgagee's  suit  for  a  sale  (s).  But 
if  the  trustees  have  merely  the  equity  of  redemption  upon  trust 
to  sell  and  pay  off  the  prior  mortgage  debt,  and  hold  the  surplus 
for  the  mortgagor,  and  the  deed  be  without  consideration,  the 

(«)  Lord  Red.  174.  (f )  Hopkins  «.  Hopkins,  1  Atk.  590; 

(o)  Keynoldson    o.   Perkins,  Ambl.  Cholmondeley  1).  Clinton,  2  Jac.  &  W. 

664.  l3St  Pow.  Mort.  976,  n.  (y) ;  and  Lord 

(>)  lbid>  Red.  174. 

(2)  Kshwick  f.  Lowe,  1  Cox,-411.  («)  Kcrrick  v.  SafEery,  7  Sim.  317.    . 
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trustees  are  not  necessfnry  parties  to  a  suit  by  the  mortgagee; 
because  this  is  only  a  private  arrangement  made  by  the  mort- 
gagor for  his  own  convenience,  and .  the  trustees  are  but  agents, 
claiming  by  an  instrument  which  may  at  any  time  be  cancelled, 
and  under  which  the  mortgagee  takes  no  interest  (t). 

The  trustees  of  persons  entitled  beneficially  under  a  settle- 
ment of  a  lease  are  not  necessary  parties  to  a  suit  for  redemp- 
tion, where  the  settlor,  after  the  assignment  to  the  trustees,  has 
■renewed  in  his  own  name,  and  has  thereby  acquired  the  whole 
legal  estate  (m). 

1437.  Where  the  mortgagor  and  mortgagee  of  leaseholds 
concur  in  assigning  part  of  the  estate  for  the  residue  of  the- 
term  at  a  rent,  and,  apparently,  with  the  intention  of  making 
only  an  underlease,  the  assignee  is  not  a  proper  party  to  a 
suit  for  foreclosure  iii  respect  of  the  equity  of  redemption  (x)', 
and  it  was  doubted  if  he  were  so  in  respect  of  the  rent 
reserved. 

1438.  Partners  of  the  mortgagor,  who  have  a  right  of  pre- 
emption over  his  mortgaged  share,  are  necessary  parties  to  a 
suit  to  foreclose  the  security  (y), 

1489.  The  first  {z),  or  any  subsequent  (a)  mortgagee  or 
incumbrancer,  whether  of  a  legal  (b),  or  equitable  (c)  estate, 
who  files  a  bill  for  foreclosure  or  s^le  (d),  must  make  every  in- 
cumbrancer, whose  security  is  subsequent  to  his  own,  a  party  to 
his  suit;  in  order  that  their  successive  rights  of  redemption 
may  be  preserved.  And  if  two  estates  be  mortgaged,  and  the 
mortgagor  afterwards  mortgage  the  equity  of  redemption  of  one 
of  them  to  a  second  mortgagee,  j|.nd  sell  that  of  the  other  to  a 

(«)  Slade'i).  Eigg,  3  Hare,  35j  Gar-  '  (a;)  Adams  v.  Paynter,  1  Coll.  530; 

rard  v.  Lauderdale,  8  Sim,  1.  fyiee  v.  Webb,  6  Beav.  652. 

(M)  Malone  v.  Geraghty,  3  D.  &  War.  (a)  Johnson  v.  Holdsworth,  1  Sim  , 

248— 261i  1  H.  L.  C.  81.  N.  S.  109. 

(a!)  Edwards  v.  Jones,  1  Coll.  247.  (_h)  Adams  v.  Paynter,  snpra. 

(y)  Eedmayne  D.Forster,  L.  R.,  2  (c)  Tylee  v.  Webb,  supra. 

^-  *6^-  W  Burgess  v.  Sturges,  14  Beav.  440; 

Ormsby  v.  Thorpe,  2  Mol.  503. 
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Ihird  person,  the  original  mortgagee  in  foreclosing  must  bring 
forward  both  the  second  mortgagee  and  the  purchaser ;  for  he 
cannot  foreclose  either  of  the  estates  alone,  each  being  equally 
liable  to  the  debt.  Nor  wiU  an  allegation  without  proof,  that 
such  a  purchaser  is  an  assignee  for  valuable  consideration,  with- 
out notice  of  the  mortgage,  bind  the  second  mortgagee,  or 
deprive  him  of  his  right  to  insist  upon  the  presence  of  the 
purchaser  (e).  But  it  seems  it  would  be  otherwise  if  the  alle- 
gation were  admitted  or  proved. 

In  the  case  of  a  statutory  mortgage  of  tolls,  which  passes 
only  a  share  of  the  tolls,  bearing  the  same  proportion  to  the 
whole  thereof  as  the  money  advanced  by  the  mortgagee  bears 
to  the  whole  of  the  money  borrowed,  all  the  mortgagees, 
whether  prior  or  subsequent, '  are  necessary  parties,  inasmuch 
as  one  cannot  sue  for  payment  of  the  amount  due  to  him, 
without  diminishing  the  fund  out  of  which  the  others  are 
intended  to  be  paid ;  and  he  who  takes  possession  must  apply 
the  tolls  in  payment  of  the  interest  of  all  the  mortgages  pari 
passu  {/)• 

1440.  The  rule  thfit  subsequent  incumbrancers  are  necessary 
parties  applies  to  judgment  creditors  and  aU  other  creditors  who 
are  entitled  to  redeeip  (1843).  This  was  long  since  said  by 
Lord  Alvanley  to  be  the  general  practice  {ff),  but  he  refiised  to 
treat  it  as  indispensable,  and  it  seems  not  to  have  been  always 
followed  in  earlier  cases.  On  the  one  hand,  the  joining  of  all 
subsequent  incumbrancers  may  cause  great  expense  to  them, 
and  both  expense  and  inconvenience  to  the  plaintiff,  by  giving 
a  dishonest  mortgagor  the  power  of  shielding  off  foreclosure  by 
multiplying  incumbrances.  On  the  other,  a  subsequent  incum- 
brancer, who  has  not  been  made  a  party  to  the  suit,  may  render 
it  useless  by  commencing  a  new  suit  on  his  own  account.  Every 
incumbrancer,  too,  has  a  right  to  be  present  at  the  taking  of  the 

(e)  Payne  v.  Compton,  S  T.  &  C.  4  Ves.  314;  and  see  Qreswold  t.  Mar- 

457.  sham,  2  Ch.  Ca.  170t  Bird  v.  Gandy, 

(/)  Mellish  V.  Brooks,  3  Benv.  22;  7  Vin.  Abr.  45,  pi.  20;  2  Eq.  Ca.  Abr. 

Watts  V.  Lord  Eglinton,  15  L.  J.,  N.  S.,  251;  Briscoe  v.  Kenricli,  1  L.  J.,  N.  S., 

Ch.  412.  Cli.  116. 

(ff)  Bishop  of  Winchester  f.  Beavor, 
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accounts,  lest  by  mistake  or  collusion  (A)  between  the  plaintiff 
and  the  mortgagor,  his  interests  may  suffer.  The  hardship  has 
been  thought  to  be  great  upon  the  prior  mortgagee,  on  the 
ground  that  he  ought  not  to  be  entangled  with  questions 
between  subsequent  mortgagees  (i) ;  and  it  has  been  argued 
in  his  favour,  that  he  lent  his  money  upon  the  expectation,  that 
he  might  either  recover  the  money  or  obtain  possession  of  the 
estate  by  a  suit  with  the  mortgagor  alone  (A),  The  argument 
seems  to  suggest  its  own  answer ;  for  the  lender,  when  he  takes 
his  security,  knows  that  his  debtorv's  necessities  may  lead  him  to 
encumber  the  equity  of  redemption  ;  and  this  is  simply  a  part 
of  the  mortgagee's  risk.  The  debtor  is  under  no  obligation  to 
keep  his  equity  intact  for  the  mortgagee's  benefit,  and  the  rights 
of  those  to  whom  it  is  assigned  are  entitled  to  as  much  attention 
as  his  own,  ^     , 

It  was  accordingly  held  in  an  Irish  case  (Z),  to  be  at  least  the 
right,  if  not  the  absolute  duty,  of  the  plaintiff  to  bring  all  sub- 
sequent judgment  creditors  before  the  court ;  and  it  is  also 
clear,  that  by  the  practice  in  England  such  creditors  must  be 
joined  {m).  But  the  application  of  the  rule  has  been  much 
narrowed  by  the  operation  of  the  statute  27  &  28  Vict,  c.  112, 
s,  1,  under  which  no  creditor  under  a  judgment,  entered  lip 
after  the  passing  of  the  act,  will  be  a  necessary  party  unless  he 
have  perfected  his  judgment  by  pxeciition  (n)  (154,  1243). 

And  creditors  by  judgment  in  a  register  county,  where  the 
judgment  is  not  registered  under  the  local  act,  are  not  necessary 
parties  ;  for  the  statute  1  &  2  Vict,  c.  110,  does  not  make  such 
a  judgment  a  charge  upon  the  land ;  its  effect  being  only  to 
make  every  judgment  an  equita,ble  charge  upon  land  which 
before  the  statute  might  have  been  taken  under  an  elegit  (o), 

(A)  See  Graves  v.  Wright,  cited  1  been  different.    (Johns  v.  French,  1 

Dru.  &  War.  193.  Hog.  450;  Gordon  u.  Horsfall,  5  Moore, 

(i)  Titlcy  V.  Davies,  15  Vm.  Abr.  393.)    As  to  the  modern  practice  there, 

**7,  o.  19.  see  Joyce  v.  Joyce,  10  Ir.  Eq.  E.  130. 

(*)  Calvert,  187.        ,                        ,  («)  Earl  of  Cork  v.  Enssell,  L.  R., 

{I)  Rolleston  v.  Morton,  1  Dm.  &  ]3  Eq.  210;  Bailey's  Trusts,  Ee,  cited 

War.  171.  there;  notwithstanding  Mildred  i\Aus- 

(m)  EoUestdn  v.  Morton,  supra;  and  tin,  L.  E.,  8  Eq.  220. 

Adams  v.  Paynter,  1  Coll.  530;  Harri-  („)  Johnson  v.  Holdsworth,  1  Sim. 

son  V.  Pennell,  4  Jnr.,  N.  S.  682.    The  N.  S.  106. 
earlier  practice  in  Ireland  seems  to  have 
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And  by  virtue  of  an  unregistered  judgment  debt,  lands  cannot 
be  so  taken  in  a  register  county  (1097). 

As  the  reasons  of  this  rule  as  to  the  joining  of  subsequent 
incumbrancers  were  held  to  apply  in  principle  to  creditors  by 
judgment,  who  by  force  of  the  Statute  of  Westminster  had  but  a 
general  charge  upon  the  lands  of  the  debtor  (p),  it  follows  that 
all  creditors  who  have  a  general  charge  upon  their  debtors' 
lands  fall  within  its  provisions. 

Judgment  creditors  of  the  owner  of  an  estate  are  not  neces- 
sary parties  to  a  suit  for  enforcing  a  personal  equity  against  the 
purchaser  of  an  interest  in  the  estate,  though  the  success  of  the 
plaintiff  may  improve  their  security  {q). 

1441.  If  pending  the  suit,  the  plaintiff  receive  notice  of  a 
subsequent  incumbrance,  he  must  make  the  owner  thereof  a 
party  to  bind  his  rights  ;  and  where  notice  was  given  before 
decree,  the  judgment  creditor  had  liberty  to  surcharge  and 
falsify.  But,  where  the  general  rule  cannot  be  acted  upon, 
for  want  of  notice  to  the  plaintiff  of  the  subsequent  Incum- 
brances, it  may  be  stated,  but  (from  the  imperfect  character  of 
the  early  reports)  with  caution — 

I.  That  if  the  plaintiff  obtain  his  judgment  without  having 
received  notice,  the  judgment  will  bind  the  subsequent  incum- 
brancer, as  to  the  accounts.  If  taken  bona  fide,  but  not  his  right 
of  redemption  (r). 

II.  Except  in  case  of  collusion  or  other  fraud,  which  will 
give  the  subsequent  Incumbrancer  a  right  to  open  the  accounts 
also,  upon  his  stating  particular  errors  (1483) ;  but  not  to 
unravel  them  upon  general  charges  of  fraud  and  collusion.  If 
the  fraud  and  collusion  be  denied  (s).  And  the  fraudulent  or 
vexatious  conduct  of  the  mortgagor.  If  he  should  create  subse- 


(p)  3  &  4  Vict.  c.  105,  s.  22,  in  Ire-  2  Vern.  601.    But  Morret  ».  Westeme, 

land ;  and  1  &  2  Vict.  c.  110,  s.  13,  in  id.  663,  seems  contra  as  to  accounts. 

England.  In  Greswold  ii.  Marsham,  2  Ch.  Ca. 

(y)  Ford  v.  Tennant,  3  De  G.,  F.  &  170,  a  judgment  creditor  was  held  to 

J.  695.  be  bound,  because  he  had  not  given 

(r)  Cockes  ».  Sherman,  Freem.  Ch.  notice  of  his  incumbrance. 

14;  and  semble  in  Lomax  v.  Hide,  3  («)  Needier  «.  Deeble,  1  Ch.  Ca.  299; 

Vern.  185j  and  Godfrey  v.  Chadwell,  Cockes  x\  Sherman,  2  Freem.  14. 
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quent  incumbrances  with  the  view  of  shielding  himself  from 
foreclosure,  will  excuse  the  mortgagee  from  making  the  owners 
of  such  securities  parties  to  the  suit  (t). 

1443,  But  where  creditors  interested  under  a  bond  made  to 
a  trustee  for  the  creditors,  and  upon  which  judgment  had  been 
fentered  up,  sued  the  trustee  for  an  account  under  the  deed,  and 
at  the  same  time  prayed  for  leave  to  redeem  a  mortgage  prior, 
and  to  postpone  one  subsequent  to  the  judgment  (u),  the  bill 
was  dismissed  with  costs  against  the  subsequent  mortgagee  as 
an  unnecessary  party,  the  judgment  having  a  legal  priority. 
Considering  the  subsequent  decisions,  and  the  right  of  the  first 
mortgagee  to  have  the  accounts  taken  against  him  once  for  all, 
it  is  not  probable  that  this  case  would  now  be  followed.  It 
seems  that  postponement  only  was  the  object  of  joining  the 
subsequent  mortgagee,  but  the  principle  to  be  attended  to 
is,  that  the  suit  made  it  necessary  for  the  first  mortgagee  to 
account. 

Of  the  Devisee  and  Heir  of  the  Mortgagor. 

1443.  The  devisee,  whether  in  trust  {x)  or  beneficially,  of 
the  mortgagor  is  a  necessary  party  in  respect  of  so  much  of 
the  equity  of  redemption  as  has  been  devised  to  him ;  and  the 
heir(y),  in  respect  of  what  he  takes  by  descent.  But  if  the 
whole  equity  be  devised,  the  heir  having  no  interest  is  not  a 
proper  party,  either  to  a  suit  by  the  devisee  to  redeem  {£)  or 
by  the  mortgagee  to  foreclose  (a).  Nor  should  he  be  made  a 
party  to  a  suit  by  a  devisee  of  the  grantor  in  a  fraudulent 
conveyance,  to  set  it  aside  (ft),  because  the  equity  of  setting 
aside  such  a  deed  wiU  pass  by  devise.     But  it  may  happen 

(i)  Yates  v.  Hambly,  2  Atk.  237;  estate  to  a  purchaser  in  completion  of 

and  see  Smith  ».  Chichester,  2  Dm.  &  the  mortgagor's  contract,  although  the 

"War.  404.  mortgagee  is  able  to  convey  the  legal 

(v,^  Shepherd  i>.  Gwinnet,  3  Sw.  151,  estate.    (Daly  v.  Nalder,  11  Jur.,  N.  S. 

n.  (1791).  921.) 

(aj)  Coles  B.  Forrest,  10  Beav.  552.  (2;)  Lewis  v.  Nangle,  2  Ves.  430. 

(2^)  Farmer  v.  Curtis,  2  Sim.  466;  (asj  2  Ch.  Ca.  32. 

Pell  ■!).  Brown,  2  Bro.  C.  C.  276.    And  (J)  Uppington  v.  BuUen,  2  Dm.  & 

the  heir  of  the  mortgagor  must  join  War.  184. 
with  the  mortgagee  in  conveying  the 
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that  both  should  be  parties.  As  if  one,  claiming  to  be  devisee 
of  a  mortgaged  estate,  seek  as  well  to  establish  the  will  (c)  as 
to  redeem ;  or  if  his  title  as  devisee  be  doubtful  (d) ;  then  the 
interest  of  the  heir  in  disputing  the  will  makes  him  a  necessary 
party. 

If  the  heir  and  devisee,  by  reason  of  a  doubt  arising  upon 
the  will,  both  claim,  one  of  them  only  should  be  plaintiff;  for 
their  claims  are  inconsistent.  And  the  mere  allegation  without 
proof  of  an  agreement  between  them  to  divide  the  estate  will 
not  alter  this;  because  the  existence  and  legality  of  such  a 
contract  cannot  be  assumed,  and  the  parties  must  therefore 
be  treated  as  if  none  such  were  in  existence  (e).  The  mis- 
joinder, however,  wiU  not  now  defeat  the  action. 

And  so  if  the  mortgaged  estate  be  devised  subject  to  a 
rent-charge,  and  the  rent-charge  descend  to  the  heir,  he  must 
be  a  party  with  the  devisee  to  the  mortgagee's  suit  for  fore- 
closure (/). 

1444.  To  a  suit  to  redeem  by  persons  entitled  under  a 
wiU  to  a  charge  upon  the  equity  of  redemption,  the  trustees 
of  the  wiU  are  proper  parties  {ff) :  because  they  may  have  a 
claim  upon  the  estate.  But  in  a  case  where  the  possessor 
of  the  legal  estate,  and  aU  the  persons  beneficially  entitled, 
were  before  the  court,  and  the  interest  of  none  of  the  parties 
to  the  record  required  the  presence  of  the  heir  at  law  of  the 
surviving  trustee,  he  was  held  to  be  so  far  a  formal  party, 
that,  the  objection  for  want  of  parties  not  having  been  takeu 
till  the  hearing  {h),  a  decree  was  made  in  his  absence  saving 
his  rights. 

1445.  And  legatees  whose  legacies  are  charged  by  the  will 
of  the  mortgagor  upon  the  mortgaged  estate  have  an  interest 
in  the  redemption,  and  are  therefore  necessary  parties  (i)  to 
a  suit  in  which  that  right  is  brought  into  question. 

(e)  Lewis  v.  Nangle,  2  Ves.  480.  (/)  Calvert,  245. 

((?)  Barl  of  Macclesfield  ».  Fitton,  (g)  Faulkner  v.  Daniel,  3  Hare,  213. 

1  Vem.  168.  W  Cons.  Ord.  XXin.  r.  11. 

(e)  Cholmondeley  v.  Clinton,  2  J.  &  (i)  Batchelor  v.  Middleton,  6  Hare, 

W.  135;  but  see  15  &  16  Vict.  c.  86,  78. 
s.  49. 
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Of  the  Personal  Representative  of  the  Mortgagor. 

1446.  The  personal  representative  of  the  mortgagor  is  not 
generally  a  necessary  party  to  a  suit  for  foreclosure  simply, 
or  for  redemption  of  a  mortgage  in  fee,  for  he  is  neither  in- 
terested in  the  accounts,  nor  entitled  to  redeem.  And  the 
possibility  that  the  debt  may  have  been  paid  is  not  a  ground 
for  making  him  a  party  to  a  simple  foreclosure  suit.'  It  is  for 
the  heir  to  prove  any  payment  by  the  mortgagor  or  his  executor 
of  which  he  claims  the  benefit,  and  the  plaintiff  is  not  bound  to 
meddle  with  the  personal  estate,  from  which  his  remedy  against 
the  equity  of  redemption  is  quite  distinct.  But  if  it  be  alleged 
in  a  redemption  suit  'that  the  mortgagee  has  been  in  possession 
and  is  overpaid,  the  personal  representative  of  the  mortgagor 
must  be  joined  {h). 

And  so  in  a  suit  to  enforce  an  equitable  mortgage,  it  is  not 
proper  to  bring  forward  the  personal  representatives  of  a  de- 
ceased tenant  for  life  of  the  mortgaged  estate,  merely  because 
the  defendants  may  have  a  right  to  reimburse  themselves  out 
of  his  assets,  to  the  amount  of  arrears  of  interest  accrued 
during  his  tenancy  (Z)  (1558)  ;  the  plaintiffs  not  being  bound 
to  meddle  with  ^ny  adjustment  of  accounts  between  the  persons 
interested  in  the  equity  of  redemption. 

If  the  executors  raise  money  for  payment  of  debts  by  way 
of  ftirther  charge  upon  an  estate  already  in  mortgage  (m),  the 
devisee  seeking  redemption  on  payment  of  the  original  mort-. 
gage  only,  need  not  make  the  executors  parties  in  the  first 
instance,  if  his  claim  does  not  recognize  their  interest,  but 
leaves  it  to  be  brought  forward  in  the  defence. 

1447.  The  personal  representative  of  the  mortgagor  is  a 
proper  party  to  a  suit  to  foreclose  a  mortgage  of  a  subsisting 
term  or  other  chattel  interest  (w).  But  not  in  a  suit  for  deter- 
mining the  vahdity  of  the  mortgage  as  between  the  mortgagee 

(Ji)  Duncombe  v.  Hansley,  3  P.  W.  (ot.)  Greenwood  v.  Rothwell,  7  Beav. 

333,  n. ;  Grace  v.  Lord  Mountmorris,  279. 

2  Dru.  &  War.  432 ;  Baker  v.  Wetton,  (re)  Wilton  v.  Jones,  2  Y.  &  C.  C.  C. 

9  Jur.  98.  244. 

(t)  Wynne  v.  Styan,  2  Ph.  306. 
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and  persons  claiming  under  a  voluntary  settlement  by  the 
mortgagor  (o).  And,  having  no  right  of  redemption  in  a  term 
created  out  of  the  inheritance,  for  the  purpose  of  making  it  a 
mortgage  security,  his  presence  is  unnecessary  upon  foreclosure 
of  such  a  term  (  p). 

Where  the  representation  to  the  mortgagor's  estate  is  only 
by  administration  pendente  lite,  a  judgment  of  foreclosure 
against  the  administrator  only  will  not  bind  the  persons  bene- 
ficially interested  (§')■ 

1448.  If  the  object  be  to  obtain  a  sale  either  under  a  mort- 
gage by  way  of  trust  (r)  for  sale,  or  on  the  suit  of  an  unpaid 
vendor  of  real  estate  (*)  or  otherwise,  or  if  the  mortgagee  pray 
for  payment  of  any  deficiency  out  of  the  personal  estate  of 
the  mortgagor  (t),  the  personal  representatives  of  the  latter  are 
necessary  parties,  because  they  are  interested  in  the  produce 
of  the  sale,  and  in  the  taking  of  the  accoimts. 

So  where  the  suit  is  by  the  transferee  of  a  mortgage  of  a 
lease  for  lives,  and  seeks  a  renewal  of  the  lease,  the  fine  and 
expenses  of  which  may  be  chargeable  on  the  estate  of  the 
mortgagor  under  his  covenant  (m). 

1449.  Also  if  it  appear  by  the  pleadings  that  the  tenant  for 
life  has  been  in  possession  of  the  rents  and  profits,  and  has  kept 
down  the  interest  and  made  payments  on  account  of  the  prin- 
cipal («■),  his  personal  representative  is  a  proper  party  to  the 
suit  as  having  an  interest  in  seeing  that  the  accounts  are 
properly  taken,  and  a  possible  right  to  stand  to  some  extent 
as  a  creditor. 

And  so  of  the  personal  representative  of  a  deceased  sub- 

(o)  Bostock  V.  Shaw,  15  L.  J.,  N.  S.,  (s)  Cave  v.  Cork,  2  Y.  &  C.  C.  C. 

Ch.  257.  130. 

0»)  Bradshaw  v.  Outram,  13  Ves.  (t)  Daniel  v.  Skipwith,  2  Bro.  C.  C. 

234 ;  Bampfield  v.  Vaughan,  Rep.  t.  154. 

Knch,  104.  (j«)  Gregeon  v.  Hindlej,  7  Jnr.  248. 

(j)  Ellis  V.  Deane,  Beat.  5.  (a)  Cholmondeley  ■».  Clinton,  2  J.  & 

(r)  Christophers  v.  Sparke,  2  Jac.  &  W.  134;  Fanlkner  v.  Daniel,  3  Hare, 

W.  229.  207. 

M.      VOL.  II.  3  M 


898  PARTIES — THE  MOETGAGOR'S 

sequent  incumbrancer,  as  of  an  annuitant  under  the  will  oi 
the  mortgagor,  whose  annuity  was  in  arrear  (y). 

1450.  When  persons,  who  claim  under  the  will  of  the  mort- 
gagor, charges  on  the  equity  of  redemption,  are  entitled  to 
have  the  real  estate  exonerated  out  of  the  personalty  {z) 
(1114,  1 136),  they  may  require  the  presence  of  the  testator's 
personal  representatives ;  but  in  a  case  in  which  the  mortgagor 
had  been  dead  many  years  before  the  filing  of  the  bill,  and 
the  mortgaged  estate  long  treated  as  his  only  available  pro- 
perty, an  objection  on  account  of  the  absence  of  the  personal 
representatives  taken  for  the  first  time  at  the  hearing  was 
not  allowed,  but  a  decree  was  made  saving  the  rights  of  the 
representative  (a)  in  his  absence. 

And  so  to  a  suit  for  sale  by  the  surviving  partner  of  a  firm, 
where  a  deceased  partner  and  another,  being  joint  owners  of 
an  estate,  had  deposited  the  title  deeds  with  the  firm  as  a 
security  for  a  debt,  against  the  surviving  owner  and  the  heir 
of  the  deceased  partner  (b),  the  personal  representative  of  the 
latter  was  held  to  be  a  necessary  party  to  avoid  circuity  of 
suit;  the  personal  estate  being  then  liable  for  the  debt  in 
exoneration  of  the  descended  realty. 

1451.  If  the  equity  of  redemption  have  been  dealt  vnth 
by  the  mortgagor  in  his  lifetime,  so  as  to  be  converted  into 
personalty,  his  personal  and  not  his  real  representative  will 
be  the  proper  plaintiff  in  a  redemption  suit  (c)  (813). 

1453.  "Where  a  person  died,  having  created  an  equitable 
mortgage,  with  an  agreement  to  execute  a  legal  mortgage, 
and  his  administratrix  renewed  the  lease,  and  gave  the  original 
mortgagee  a  legal  secm-ity  with  a  power  of  sale,  she  was 
held(rf)  a  necessary  party  in  a  suit  to  compel  specific  per- 
formance of  a  contract  for  sale  under  the  power. 

(3^)  Hnnt  V.  I-ownes,  9  Ves.  70.  (J)  Scliolefield  v.  Heafield,  7  Sim. 

(2)  Faulkner  v.  Daniel,  3  Hare,  213,  667;  but  see  17  &  18  Vict.  c.  113. 

see  17  &  18  Vict.  c.  113.  (<,)  Griffiths  v.  Eicketts,  7  Hare,  305. 

(a), Cons.  Ord.  XXIII.  r.  11.  (^)  Sanders  v.  Richards,  2  Coll.  B68. 
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1463.  An  administrator  acting  under  letters  of  adminis- 
tration, limited  to  substantiate  proceedings  in  the  suit,  and 
granted  by  the  proper  court,  sufficiently  represents  the  intes- 
tate (e)  for  the  purpose  of  binding  the  account  (_/"),  or  if  the 
purposes  of  the  suit  do  not  require  a  general  or  more  extensive 
representation  {g). 

1464.  If  the  heir  or  person  claiming  under  the  mortgagor 
an  interest  in  the  equity  of  redemption  be  out  of  the  juris- 
diction and  cannot  be  served,  or  his  residence  or  existence  be 
unknovra,  the  cause  must  stand  over  until  the  defect  arising 
from  the  want  of  parties  can  be  remedied  (A),  unless  the  suit 
be  of  such  a  kind  that  the  plaintiff  can  in  his  absence  have 
proper  and  sufficient  relief  As  where  the  heir  of  the  mort- 
gagor of  a  term  of  years  being  absent,  the  owner  of  the  legal 
interest  of  the  first  mortgagee  of  the  term,  who  had  also  con- 
tracted to  purchase  the  equity  of  redemption,  was  declared  to 
be  a  trustee  of  the  legal  interest  for  the  second  mortgagee  (z). 
And  a  decree  may  be  made  against  the  trustees  and  some  of 
the  devisees  of  the  proceeds  of  the  sale  of  the  mortgaged  estate 
where  the  others  are  out  of  the  jurisdiction  {j). 

If  no  heir  can  be  found,  the  Attorney-General  should  be 
made  a  party  (k),  and  his  absence  cannot  be  remedied  by  his 
appearance  by  counsel  at  the  hearing  (?).  The  Court  wiU  not 
direct  an  inquiry  (under  Cons.  Ord.  XX.)  in  a  foreclosure 
suit  as  to  who  is  the  heir  at  law  of  the  owner  of  the  equity 
of  redemption  ;  the  object  of  the  order  being  to  facilitate  the 
hearing  as  against  the  parties  to  the  suit,  and  not  to  strike 
them  off  the  record  {m). 


(e)  Faulkner  r.  Daniel,  3  Hare,  208;  (i)  Howes  v.  Wadham,   Ridg.  Ca. 

Davis  1^.  Chanter,  2  Ph.  546.  temp.  Hard.  201. 

(/)  Maclean  v,  Dawson,  27  Beav.  0')  Euncorn  «.  Nicholson,  5  L.  J. 

369.  (Ch.)  N.  S.  203. 

{g)  As  in  Clongh  v.  Dixon,  10  Sim.  (*)  Leahy  v.  Dancer,  3  Mol.  108. 

564;  Groves  v.  Lane,  16  Jar.  854.  Q)  Catley  v.  Simpson,  10  Jnr.,  N.  S. 

{h)  Fell  V.  Brown,  2  Bro.  C.  C.  276;  993. 

Anderson  v.  Stather,  2  Coll.  209;  Far-  (to)  Warner  «.  Moore,  10  L.  J.  (Ch.) 

mer  v.  Curtis,  2  Sim.  466.  N.  S.  371. 
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Of  the  Persons  claiming  Interests  in  the  Security  and  Debt. 
Of  the  Mortgagee. 

1455.  Generally  no  suit  can  properly  be  brought  against 
the  mortgagee  in  respect  of  the  mortgaged  estate,  unless  there 
be  an  oflfer  to  redeem  him,  made  by  a  person  entitled  to  do  so. 
And  if  there  be  no  such  offer  the  mortgagee  may  demur  (n) 
(1170). 

Therefore  one  who  has  agreed  to  purchase  an  equity  of 
redemption,  having  no  right  to  redeem  until  the  completion 
of  the  purchase  (for  he  who  claims  a  right  to  redeem  must  first 
have  acquired  the  mortgagor's  title  to  a  re-conveyance  (o)  ),  or 
having  agreed  to  purchase  an  interest  in  a  property  which  is 
afterwards  mortgaged  (j»),  cannot  make  the  mortgagee,  either 
of  a  legal  {q)  or  equitable  (r)  interest,  a  party  to  a  suit  to  com- 
pel specific  performance  of  a  contract  in  which  he  has  no  con- 
cern, or  the  performance  of  which  will  not  affect  his  security  or 
interfere  with  his  remedies.  And  on  a  bill  (s)  by  an  alleged 
lessee  against  the  lessor  for  discovery  of  the  lease'  (which  the 
defendant  pleaded  was  invalid),  and  containing  a  prayer,  that 
the  lessor  might  redeem  a  mortgage  made  by  him,  the  mort- 
gagee of  this  mortgage  was  held,  on  demurrer,  not  to  be  a  ne- 
cessary party ;  probably,  because  the  plaintiff's  right  to  meddle 
with  him  depended  upon  the  very  question  at  issue  in  the  suit, 
viz.  the  validity  of  the  lease. 

But  if  the  mortgagor's  title  be  impeached  by  the  suit,  the 
mortgagee,  having  a  great  interest  in  supporting  it,  and  being 
often  in  possession  of  the  deeds,  ought  to  be  joined  {t). 

1456.  If  the  mortgagee  admit  his  interest,  he  may  be  joined, 
without  any  offer  to  redeem,  in  a  suit  to  carry  out  the  trusts  of 
a  deed  to  which  he  was  not  a  party,  and  by  means  of  which  it 
is  intended  to  exonerate  the  mortgaged  estate  fi:om  the  debt  by 

(»)  Tasker  v.  Small,  3  Myl.  &  Cr.  63 ;  {p)  Long  r.  Bowring,  27  Beav.  585. 

Dalton  11.  Hayter,  7  Beav.  319 ;  Inman  (j)  Tasker  v.  Small,  supra. 

v.  Wearing,  3  De  G.  &  S.  729.  (r)  Hall  v.  Laver,  3  Y.  &  C.  191. 

(«)  Eranklyn  i>.  Fern,  Barn.  Ch.  30  («)  Hitchius  «.  Lander,  Coop.  Kep. 

—32;  Bickley  v.  Dorrington,  and  Monk  34. 

i>.  Pomfret,  cited  there.  ^t•^  Copia  v.  Middleton,  2  Mad.  423. 
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payment  thereof  out  of  other  estates  (m).  If,  however,  he  claims 
no  interest  in  such  a  suit,  he  must  be  carefiil  to  disclaim,  and 
not  to  demur  thereto,  where  the  pleadings  contain  not  merely  a 
general  allegation  that  the  defendant  is  interested  (which  is  not 
enough  to  prevent  a  demurrer)  (x),  but  an  express  denial  that 
he  has  any  interest  in  the  estates,  followed  by  an  allegation  that 
he  claims  an  interest  the  nature  of  which  he  ought  to  set  forth ; 
for  by  demurring  he  would  admit  the  charge  that  he  claims  an 
interest,  which  makes  his  presence  necessary, 

1457.  Where  a  mortgagee  has  assigned  the  whole  benefit  of 
his  security,  having  previously  been  in  possession,  and  the  mort- 
gagor seeks  an  account  of  an  overplus  alleged  to  have  been 
received,  the  mortgagee,  notwithstanding  his  assignment,  must 
be  joined  with  the  assignee,  that  he  may  account  for  what  he 
received  in  his  time  (y),  But  if  the  mortgagor  seek  only  an 
account  of  what  is  due  to  the  assignee,  for  the  purpose  of  re- 
demption, then,  and  it  seems  whether  the  mortgagor  have  or 
have  not  been  a  party  to  or  had  notice  of  the  assignment,  the 
mortgagee  who  has  assigned  need  not  be  a  party  (z).  In  the 
latter  case  (a),  because  the  assignee,  having  agreed  to  stand  in 
the  place  of  the  original  mortgagee,  is  bound  by  all  the  equities 

{»)  Dalton  V.  Hayter,  7  Beav.  313.  the  shelter  afforded  by  the  title  of  the 

(a)  Plumbe  v.  Plumbe,  4  Y.  &   C.  other.    The  case  thus  put  is  doubted 

346.  by  Mr.  Calvert,  and  in  fact  bears  in- 

(y)  Anon.,    2    Bq.   Ca,  Abr.   694,  ternal  evidence  of  error;  for  it  is  stated 

Duchy ;  Freem.  Ch.  Hep.  Ca.  66  :  said  that  the  very  representatives  were  par- 

in  Powell,  953,  note  (m),  to  be  over-  ties  in  respect  of  whose  absence  the 

ruled  by  Chambers  v.  Goldwin,  9  Ves.  objection  was  taken.    The  report  in 

269.     But  lord  Eldon's  observations  Barn.  Ch.  358,  shows,  that,  although 

did  not  extend  to  the  case  put  here,  the  question   of   notice   really  arose 

of  a  mortgagee  in  possession,  and  an  the  representatives  were  ordered  to  be 

account  sought  of  the  overplus  received.  joined,  on  the  ground  that  they  had 

Upon  the  principle  of  the  case  cited,  been  in  possession,  and  that  an  ac- 

was  decided  Lowther   v.   Carlton,  in  count  was  sought   of   mesne  profits, 

which,  according  to  the  report  in  2  The  case  is  also  reported,  but  not  on 

Atk.  139,  it  was  held,  that  if  there  the  question  of  parties,  in  Ca.  t.  Talb. 

have  been  several  transfers  of  a  mort-  187. 

gaged  estate,  a  puisng  assignee  who  (z)  Freem.  Ch.  Eep.  Ca.  66. 

had  notice  of  the  mortgage  may  call  (a)  Hill  v.  Adams,  2  Atk.  89  j  Nor- 

for  the  presence  of  the  mesne  assignee,  rish  v.  Marshall,  5  Mad.  475;  Chambers 

who  had  no  notice,  or  of  his  represen-  o.  Goldwin,  9  Ves.  269. 
tatives,  that  he  may  avail  himself  of 
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subsisting  between  Mm  and  the  mortgagor,  and  cannot  after- 
wards object  to  accounts  which  he  has  ftkeady  taken  on  the 
credit  of  the  assignor ;  and  it  seems  upon  principle,  in  the 
former  also,  because  the  assignor's  accounts  have  been  admitted 
by  both  parties  (6). 

If  only  part  of  the  security  have  been  assigned  to  a  derivative 
morlgagee,  for  a  less  sum  than  the  original  debt,  then  upon  a 
suit  for  redemption  or  foreclosure,  the  original  mortgagee  must 
be  a  party ;  for  he  claims  an  interest,  viz.  a  right  to  redeem  the 
assignee,  and  prevent  another  account  (c).  Yet  if  in  such  a 
case  the  objection  of  the  absence  of  the  original  mortgagee  be 
not,  taken  until  the  hearing,  the  cause  will  be  suffered  to  proceed 
without  him,  if,  being  a  witness,  he  have  sworn  that  he  is  fiilly 
satisfied  and  retains  no  interest  (tf). 

1458.  Where  there  are  several  tenants  in  common  or  joint 
tenants  of  the  mortgage  money,  all  must  be  parties  (e). 

145^.  The  second  or  other  puisn€  incumbrancers  may  fore- 
close those  subsequent,  without  joining  those  prior  to  them- 
selves (/) ;  for  the  latter  can  suffer  no  damage.  The  subse- 
'quent  mortgagees,  it  is  true,  are  left  without  the  opportunity 
of  redeeming  all  who  are  prior  to  themselves  in  the  same  suit ; 
which,  however  inconvenient,  is  not  thought  to  be  unjust  to- 

(J)  Freeman's  Ch.  Eep.  Ca.  66,  a.;  the  assignee  being  clearly  bound  as  to 

■Car«.  Bonlter.id.Ca.  290.    In  the  case  that.     It  seems  that  demnrrers  were 

of  Barker  v.  Kellet,  Freem.  Ch.  Eep.  formerly  allowed  in  part.     See  Lord 

Ca.  146,  it  is  said,  that  to  a  redemption  Eed.  214.    Iq  an  Irish  case,  in  which 

'bill  by  the  heir  of  the  mortgagor  against  the  mortgagor  was  only  a  witness  to 

the  assignee  of  the  mortgage,  seeking  the  assignment,  it  was  said  that  there 

alsoiliscovery  of  wtat  had  been  paid  on  ought  to  be  a  charge  that  he  knew  and 

the  assignment,  a  denmrrer  to  the  dis-  agreed  to  its  contents.     (Jamieson  v. 

Tcorery,  and  because  Uie  assignor  was  English,  2  Mol.  337.) 

not  a  party,  was  allowed;  for  that  he  (c)  Norriah  v.  Marshall,  5  Mad.  475; 

ShonH  not  fliscoyer  what  he  paid,  and  Hobart  v.  Abbe*,  2  P.  Wms.  642. 

that  if  plaintiff  would  redeem  he  should  {d)  Norrish  v.  Marshall,  supra, 

pay  what  was  due  on  the  original  mort-  (e)  Vickers  «.  Cowell,  1  Beav.  529. 

gage.    The  reason  does  not  justify  the  (/)  Rose  «.  Page,  2  Sim.  471;  Bris- 

demurrer  for  want  of  parties,  for  the  coe  v.  Kenrick,  1  L.  J.,  N.  S.,  Ch.  116; 

•assignor's   presence  could  not  be  re-  Bichards  v.  Cooper,  B  Beav.  304;  and 

quired  by  the  aSagnee,  if  the  price  of  see  3  Hare,  38. 
redemption  was  to  be  the  original  debt, 
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wards  those  who,  lending  money  upon  incumbered  estates,  have 
a  full  knowledge  of  the  state  of  the  security. 

Nor  are  the  owners  of  prior  incumbrances  necessary  parties 
to  suits  for  sale  {g)  of  the  estate  by  subsequent  creditors,  the 
sale  being  made  subject  to  those  incumbrances.  And  a  judg- 
ment creditor  may  proceed  against  a  receiver  and  owner  of 
estates  (A),  for  satisfaction  out  of  surplus  rents  by  a  former 
decree  directed  to  be  paid  to  the  owner,  without  making  prior 
incumbrancers  parties. 

It  seems,  however,  that  subsequent  mortgagees,  suing  for  an 
accoimt  and  declaration  of  priority  in  their  favour,  have  a  right 
to  the  presence  of  a  prior  mortgagee,  if  the  rights  of  the  parties 
cannot  be  settled  in  his  absence,  though  if  the  objection  be  not 
taken  till  the  hearing,  his  rights  wOl  be  saved  by  the  judgment 
under  Cons.  Ord.  XXIII.  (11)  (0- 

1460.  And  an  exception,  the  consequence  of  the  nature  of 
the  relief,  may  arise  where  a  mortgagee  can  be  redeemed  as  to 
part  only  of  his  security,  which,  it  has  been  held,  may  be  done 
by  a  remainderman,  as  against  the  second  mortgagee  of  a  charge 
on  the  estate,  made  by  a  former  tenant  for  life  under  a  power, 
and  by  him  mortgaged  with  other  property,  on  payment  of  so 
much  only  of  the  amount  of  the  charge  as,  the  amount  of  the 
principal  of  the  first  mortgage  being  deducted,  was  comprised 
in  the  second  mortgagee's  security.  In  such  a  case  it  was 
held  {k),  that  the  prior  mortgagee  of  the  charge,  as  well  as  the 
personal  representatives  of  the  mortgagor,  must  be  parties ;  the 
former  as  being  interested  in  the  amount  comprised  in  the 
second  mortgagee's  security,  and  the  latter  in  ascertaining 
whether  the  mortgagor  had  paid  off  any  and  what  part  of  the 
charge  in  his  lifetime. 

1461.  If  a  receiver  be  prayed  of  the  general  proceeds  of  the 
estate,  this  being  an  interference  with  the  interests  of  prior 

(jg)  Delabere  v.  Norwood,  3  Sw.  144,  (i)  Feltham  v.  Clark,  1  De  G.  &  S. 

n.  J  Pai-ker  v.  FuUer,  1  R.  &  M.  656.  307. 

(h)  Lewis  V.  Lord  Zonche,  2  Sim.  {k)  Lord  Kensington  v.  Bouyerie,  16 

386.  Beav.194;  l»id.  39. 
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incumbrancers,  will  make  their  presence  necessary  (Z).  And  the 
prior  iacumbrancers  must  be  parties,  if  they  have  joined  with 
the  mortgagor  in  appointing  a  receiver,  who  covenants  to  keep 
down  the  incumbrances,  and  to  pay  the  surplus  to  the  mort- 
gagor, to  a  suit  against  the  receiver  by  subsequent  incum- 
brancers, for  an  account  and  injunction  against  payment  of  the 
surplus  to  the  mortgagor;  because  the  receiver  is  agent  for, 
and  stands  in  a  fiduciary  relation  to,  aU  the  incumbrancers  (m). 

Of  the  Assignees  and  Devisees  of  the  Security  and  Debt. 

1462.  The  person  in  whom  the  legal  interest  in  the  secu- 
rity becomes  vested,  whether  it  be  by  liie  original  mortgage  (m), 
by  assignment  (o),  or  by  devise  {p),  and  though  he  be  only  a 
trustee  for  the  persons  entitled  to  the  mortgage  money,  is  a 
necessary  party  to  a  suit  for  redemption  (y),  or  foreclosure  (r). 
To  the  one  that  a  reconveyance  may  be  obtained,  to  the  other 
for  the  same  reason  if  the  defendant  should  redeem ;  and  in 
case  of  a  judgment  for  foreclosure,  because  the  legal  interest  is 
to  be  protected  by  the  judgment  (1 708). 

And  if  the  mortgagee  have  made  an  absolute  conveyance 
with  several  limitations  and  remainders  over,  especially  where 
the  title  to  redemption  depends  upon  equitable  circumstances 
^as  if  the  mortgage  be  of  long  standing  (s)  ),  the  first  tenants 
in  tail  at  least  must  be  brought  before  the  court. 

The  purchaser  from  a  mortgagee  under  his  power  of  sale  is 
not  a  necessary  party  to  a  biU  by  the  mortgagor  against  the 
mortgagee  to  recover  the  surplijs  purchase-moneyj  and  offer- 
ing to  confirm  the  sale  {t). 

1463.  The  rule  also  applies  to  trustees  for  the  mortgagee 
in  respect  of  their  power  to  give  discharges  for  the  mortgage 
debt ;  and  it  renders  necessary  the  presence  of  a  trustee,  who, 

(2)  Gibbon  v.  Strathmore,  V.-C.  E.,  Kelly,  2  Siu.  &  G.  264. 

cited  Calvert,  16.  (j)  Wetherell  v.  ColUns,  snpra. 

(m)  Ford  v.  Rackham,  17  Beav.  485.  (r)  Bartle  v.  Wilkin,  8   Sim.  238; 

(«)  Wood  V.  Williams,  4  Mad.  186.  Smith  ».  Chichester,  2  Dru.  &  War. 

(e)  Wetherell  v.  Collins,  3  Mad.  255.  404. 

ip)  Wood  e.  Williams,  snpra;  We-  («)  Yates  v.  Hambly,  2  Atk.  237. 

therell  v.  Collins,  supra  j   Hichens  v.  («)  Minn  v.  Stant,  15  Beav.  49. 
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having  signified  his  resignation  only  by  a  memorandum  en- 
dorsed on  the  trust  deed,  has  not  been  fully  discharged  from 
the  trust  by  the  appointment  of  a  successor  (m). 

The  trustee  of  the  legal  interest  in  the  security  having  no 
adverse  rights  may  properly  be,  and  to  save  expense  to  the 
mortgagor  ought  [x)  to  be,  a  co-plaintiff;  though  it  has  been 
thought  a  sufficient  reason  (y)  for  making  him  a  defendant, 
that  he  might  have  refused  tp  be  a  plaintiff. 

1464.  Persons  with  whom  the  mortgagee  has  dealt  wrong- 
fully for  the  produce  of  the  mortgaged  estate  are  proper 
parties  to  a  redemption  suit,  as  being  in  possession  of  the  value 
of  the  converted  part  of  the  estate,  though  they  no  longer  hold 
the  property  in  specie  (?). 

Of  the  Heir  of  the  Mortgagee, 

1466.  If  the  legal  interest  should  descend,  the  heir  of  the 
mortgagee  must  be  a  party ;  and  if  the  suit  be  for  foreclosure, 
the  mortgagee's ,  executor,  upon  reviving,  must  join  the  heir. 
And  this  is  by  the  same  reason  which  makes  a  trustee  of  the 
legal  interest  a  necessary  party ;  for  the  heir  is  a  trustee  for  the 
executor  (a). 

The  rule,  however,  of  course  does  not  extend,  as  the  reason 
does  not  apply,  to  an  heir  who  has  not  the  legal  interest :  so 
that  the  heir  of  a  subsequent  mortgagee  need  not  be  joined  in 
a  foreclosure  suit  by  the  prior  mortgagee  (by  But  to  a  suit 
by  the  transferee  of  a  mortgage  of  leaseholds  for  lives  to 
compel  a  renewal,  the  heir  of  the  original  mortgagee  was 
held  to  be  a  necessary  party,  because  the  new  lease  would  not 
be  granted  without  his  consent  (c). 

If  the  legal  interest  have  been  devised  by  the  mortgagee, 
the  heir  is  not  a  necessary  party  (rf). 

(«)  Adams  v.  Paynter,  1  CoU.  530.  (J)  Whitla  i'.  Halliday,  4  Dm.  & 

(«!)  Smith  V.  Chichester,  2  Dra.  &  War.  267. 
War.  404.  (o)  Gregson  v.  Hindley,  7  Jur.  248. 

(y)  Browne  «.  Lockhart,  10  Sim.  426.  {d)  How  v.  Vignres,  1  Eep.  in  Ch. 

(z)  Hood  «.  Easton,  2  Jur.,  N.  S.  32.    In  Skipp  v.  Wyatt,  1  Cox,  353, 

729;  see  id.  917;  2  Gif.  692.  the  heir  was  made  a  party  by  the  de- 

(fi)  Scott  V.  Nicol,  3  Russ.  476.  visee  to  establish  the  will  against  him. 
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Where  the  heir  at  law  could  not  be  found  the  suit  stood 
over  (e),  that  the  Attomey-Greneral  might  be  made  a  party  to 
represent  the  legal  interest  (1454). 

Of  the  Personal  Representative  of  the  Mortgagee.  '""^  ^^ 
1466,  The  mortgage  debt  being  part  of  the  mortgagee's 
personal  estate,  the  security  belongs,  jn  equity,  to  his  personal 
representatives ;  for  whom,  upon  the  death  of  the  mortgagee 
after  forfeiture,  the  heir,  though  in  by  descent,  is  only  a 
trustee  (/).  Having,  therefore,  a  right  to  receive  the  money 
upon  redemption  and  to  hold  the  estate  upon  foreclosure  ( g), 
their  presence  becomes  necessary  in  suits  of  both  kinds.  But 
with  this  exception,  that  in  a  suit  to  redeem  a  Welsh  mortgage 
of  long  standing,  the  court  excuses  (A)  their  absence,  leaving 
the  parties  to  controvert  the  matter  between  themselves.  And 
this  practice  is  evidently  not  from  any  want  of  interest  in  the 
personal  representatives,  but  out  of  indulgence  to  the  plaintiff, 
who  might  otherwise,  after  many  years,  find  redemption 
impossible  (11,  1196). 

If  tenants  in  common  be  entitled  to  the  mortgage  money 
the  personal  representatives  of  those  who  die  must  be 
joined  (i).  It  is  the  same,  though  the  persons  entitled  are  in 
fact  jointly  interested  as  trustees,  if  there  be  nothing  in  the 
deed  to  show  that  the  representatives  of  the  deceased  mort- 
gagee are  not  entitled  (for  which  the  fact  that  the  debt 
appears  by  the  deed  to  be  trust  money  is  not  sufficient)  (A) ; 
because  the  right  to  money  advanced  by  several  persons 
jointly  does  not  survive  in  equity. 

So  the  personal  representatives  of  the  original  mortgagee 
must  be  parties  to  the  suit  of  his  submortgagee  to  foreclose 

and  the  plaintiff  was  ordered  to  pay  53,  n.;   and  see  Casberd  i>.  A.-G.,  6 

the  heir's   costs,  which   it  was    said  Price,  411. 

should  not  be  thrown  on  the  estate,  be-  (/)  Ellis  v.  Guavas,  2  Ch.  Ca.  60; 

cause  they  arose  from  the  mortgagee's  Wynn  v.  Littleton,  id.  51. 
act  in  disposing  of  the  property.    As  a  (g)  Freak  v.  Hearsey,  1  Ch.  Ca.  61. 

general  rule,  however,  it  is  clear  that  (Ji)  Per  Lord  Hardwicke,  Longuet  v. 

the  estate  is  liable  to  costs  arising  out  Scawen,  1  Ves.  406. 
of  the  lawful  and   reasonable  dispo-  (i)  Vickers  v.  Cowell,  1  Beav.  529. 

sitions  of  the  mortgagee  (1635).  (A)  Id. 

(e)  Smith  v.  Bicknell,  3  Ves.  &  B. 
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the  original  mortgagor  (Z),  ia  respect  of  their  right  to  redeem 
the  submortgagee. 

And  the  personal  representative  of  an  unpaid  vendor  of 
real  estate  (m)  is  a  necessary  party  to  a  suit  by  the  trustees  of 
his  personal  estate  for  foreclosure ;  and  if  one  of  the  trustees, 
being  also  the  sole  executor,  die,  the  suit  will  abate  as  if  he 
had  been  executor  only,  and  not  trustee;  consequently  his 
executors  also  must  be  made  parties. 

Although  the  absence  of  the  mortgagee's  personal  repre- 
sentative do  not  appear  tUl  the  hearing,  the  suit  wOl  not  be 
permitted  to  proceed  without  him  (n).  And,  where  in  his 
absence  the  heir  of  the  mortgagee  obtained  a  decree  for  fore- 
closure, the  estate  was  decreed  (o)  to  the  personal  representa- 
tive upon  his  filing  a  bill  for  that  purpose;  though  it  was 
said  by  Lord  Chancellor  Jefferies  {p),  that  in  such  a  case  the 
heir  might  well  say  to  the  executor  or  administrator, — "  I  will 
pay  you  the  money  and  take  the  benefit  of  the  foreclosure  to 
tnyseUj"  in  case  the  land  were  worth  more  than  the  money. 

Of  the  Persons  heneficially  interested,  either  in  the  Equity  of 
Redemption  or  in  the  Security  and  Debt. 
1467.  In  all  suits  concerning  real  or  personal  estate  which 
is  vested  In  trustees  under  a  wiU,  settlement  or  otherwise,  such 
trustees  shall  represent  the  persons  beneficially  interested  under 
the  trust,  iu  the  same  manner  and  to  the  same  extent  as  the 
executors  or  administrators  in  suits  concerning  personal  estate 
represent  the  persons  beneficially  interested  in  such  personal 
estate;  and,  in  such  cases,  it  is  not  necessary  to  make  the 
persons  beneficially  interested  under  the  trusts  parties  to  the 
suit,  but  the  court  may,  upon  consideration  of  the  matter  on 
the  hearing,  if  it  shall  so  think  fit,  order  such  persons,  or  any 
of  them,  to  be  made  parties  {q).  Before  the  passing  of  this 
statute,  and  the  date  of  an  order  of  court,  which  directed  (r) 

(Q  Hobart  ®.  Abbott,  2  P.  Wins.  (o)  Gobe  v.  Carlisle,  cited  2  Vem. 

642.  67. 

(m)  Care  «.  Cork,  2  Y.  &  C.  C.  C.  (^)  Clerkson  v.  Bowyer,  2  Vem.  67. 

130.  (?)  15  &  16  Vict.  c.  86, 6.  42,  rule  9. 

(ra)  Meeker  v.  TantoB,  2  Ch.  Ca.  29.  (r)  30th  Order,  August,  1841. 
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that  devisees  in  Ij-uat  of  real  estates,  having  power  to  sell  and 
give  discharges  for  purchase-monies,  rents  and  profits,  should 
represent  the  cestuis  que  trust  to  the  same  extent  as  they  are 
represented  by  executors  or  administrators  in  suits  concerning 
personalty,  it  was  a  general  rule,  that  all  persons  beneficially 
interested  in  the  equity  of  redemption  or  in  the  mortgage 
money  should  be  nfiade  parties  to  suits  affecting  their  interests. 
The  extent  to  which  the  interests  of  cestuis  que  trust  may  be 
represented  by  executors  and  administrators  in  suits  concern- 
ing personalty  is,  therefore,  subject  to  the  discretion  of  the 
court,  declared  by  the  statute  to  be  the  standard  by  which  the 
representative  powers  of  trustees  of  real  or  personal  estate, 
however  the  trust  may  have  been  created,  is  to  be  measured ; 
and  with  regard  to  mortgages,  it  wiU  be  remembered,  that  the 
executor  or  administrator  is  the  proper  person  to  sue  (1859) 
and  be  sued  (1447)  in  respect  of  securities  on  chattel  interests, 
without  the  persons  beneficially  entitled  (s), 

1468.  The  effect  of  the  statutory  rule  upon  suits  between 
mortgagor  and  mortgagee,  relating  to  securities  upon  real 
estate,  appears  to  be,  that  the  cestuis  que  trust  will  be  well 
represented  by  the  trustees,  where  the  latter  have  complete 
power  over  the  estate,  or  have  under  their  control  funds  appli- 
cable to  the  purpose  of  redemption :  and  the  individual  rights 
of  redemption,  which  before  the  statute  belonged  to  such  cestuis 
que  trust,  will,  to  the  extent  to  which  they  are  so  represented, 
be  taken  away. 

Thus,  in  a  suit  for  fgreclosure  (f)  against  the  absolute  devi- 
sees of  the  equity  of  redemption  in  one  moiety  of  the  estate, 
and  against  the  devisees  in  trust  of  the  other  moiety,  being 
also  the  executors  of  the  mortgagor,  the  cestuis  que  trust  of 
the  second  moiety  were  held  not  to  be  necessary  parties; 
because  all  the  persons,  who  had  control  over  the  property 
out  of  which  the  debt  was  to  be  paid,  were  present. 

And  on  the  sa^^e  principle  a  decree  may  be  made  for  sale 
of  a  mortgaged  estate  in  the  absence  of  the  cestuis  que  trust  of 

(«)  Wilton  V.  Jones,  2  Y.  &  C.  C.  C.  («)  Sale  «.  Kitson,  17  Jnr.  171  j  3  De 

2*4.  G.,  M.  &  G.  119. 
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the  equity  of  redemption,  where  the  devisees  in  trust  are  also 
executors  of  the  mortgagor  («). 

The  right  of  redemption  of  the  cestuis  que  trust  of  a  puisne 
mortgage  {x)  wUl  in  like  manner  be  bound  if  the  trustees  being 
themselves  mortgagees,  or  taking  the  mortgage  as  executors, 
be  alone  made  parties  to  the  suit. 

If,  however,  the  devisees  in  trust  of  the  estate  be  not  execu- 
tors of  the  mortgagor,  it  seems  that  the  old  rule  will  remain  in 
force  (y). 

1469.  And  it  is  to  be  observed,  that  there  is  a  distinction 
between  cases  arising  under  wills  and  those  under  settlements, 
viz.  that  in  the  latter  the  trustees  of  the  persons  entitled  to 
redeem  have  not  generally  the  control  over  any  other  than 
the  settlement  fond,  and  may  therefore  be  without  the  means 
of  redeeming ;  in  such  cases  the  court  will  not  permit  adult 
cestuis  que  trust  to  be  foreclosed  {z),  without  an  opportunity 
of  redeeming,  but  will  require  (a)  either  that  they  be  made 
parties,  or  that  an  affidavit  be  produced  to  the  effect  that  they 
have  had  notice  of  the  proceedings,  and  do  not  object  to  the 
proposed  decree.  The  same  principle  applies  to  the  case  of  a 
will  where,  the  surviving  trustees  of  the  will  having  disclaimed, 
the  mortgagor's  estate  is  represented  only  by  an  infant  heir  {b). 
And  where  the  equity  of  redemption  is  settled  in  trust  for  the 
mortgagor  for  life,  with  remainder  to  his  children,  and  the 
children  of  such  as  should  die,  it  seems  that  the  mortgagor's 
infant  grandchildren,  whose  parents  are  dead,  as  well  as  the 
representative  of  a  deceased  child,  who  has  been  a  defendant, 
ought  to  be  joined  in  a  foreclosure  suit  (c).     But  if,  instead  of 

(«)  Hanman  v.  Riley,  9  Hare,  App.  ceipts,  which  it  was  held  only  made  the 

xl, ;  Marriott  v.  Kirkham,  3  Gif .  536 ;  concnrrence  of  the  cestuis  que  trust 

see  Shaw  v.  Hardingham,  2  W.  R.  657.  unnecessary  in  case  of  a  sale. 

(b)  Goldsmid  v.  Stonehewer,  9  Hare,  (a)  Tuder  v.  Morris,  1  Sm.  &  Gif. 

App.  xxxix;  17  Jnr.  199.  503. 

(y)  See  Coles  v.  Forrest,  10  Beav.  (J)  Young  ■».  Ward,  10  Hare,  Iviii ; 

657.  and  see  Chamberlain  v.  Thacker,  13 

(«)  Goldsmid  v.  Stonehewer,  supra.  Jnr.  785  j  14  id.  190. 
So  the  case  of  Calverley  v.  Phelp,  6  (c)  Siffifcen  v.  Davis,  Kay,  xxi.    The 
Mad.  229,  before  the  act,  though  there  obserTations  of  Wood,  V.-C,  only  re- 
was  a  power  for  the  parties  to  give  re-  ferred  directly  to  the  representative  of 
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the  usual  decree  in  sucli  a  suit,  a  sale  be  directed,  and  the 
money  be  ordered  into  court  (such  proceeding  being  shown  to 
be  beneficial  to  the  infant),  the  presence  of  these  parties  vrill 
be  unnecessary  (of). 

The  distinction  above  referred  to  appears  to  take  out  of  the 
operation  of  the  statute,  as  regards  adult  cestuis  que  trust, 
all  cases  arising  under  wUls,  where  the  devisees  in  trust,  not 
being  also  executors,  have  no  fond  applicable  to  the  purposes 
of  redemption  (e). 

Arid  even  in  the  case  of  a  settlement,  if  the  cestuis  que  trust 
be  infants,  or  if  their  shares  have  been  again  settled,  inasmuch 
as  the  infants  and  the  trustees  of  the  sub-settlements  cannot 
be  expected  to  be  in  a  position  to  redeem,  they  wiU  be  well 
represented  by  the  trustees  of  the  original  settlement.  And 
so  win  the  cestuis  que  trust  upder  a  creditor's  deed,  by  the 
terms  of  which  the  trustees  have  no  power  over  the  mortgaged 
estate  (/). 

Where  amongst  the  subsequent  incxmibrances  on  an  estate, 
the  subject  of  a  foreclosure  suit  by  the  first  mortgagee,  there 
were  eight  mortgages  made  on  the  same  day,  in  respect  whereof 
only  one  right  of  redemption  was  given  (1686),  and  one  of  the 
eight  mortgagees  died,  to  whose  estate  there  was  a  difficulty  in 
getting  representation,  the  suit  was  ordered  to  proceed  without 
a  representative  ( ^). 

Where  the  mortgagor  sues  for  redemption,  and  there  is  but 
a  single  mortgage  which  has  passed  by  the  will  of,  or  by 
assignment  Jfrom,  the  mortgagee,  the  cestuis  que  trust  under 

the  deceased  defendant;  but  his  allusion  come  within  the  distinction :  Anderson 

to  the  rule  in  Goldsmid  v.  Stonehewer  v.  Stather,  2  Coll.  209;  Wilton  i).  Jones, 

seems  to  involye  the  point  respecting  2  Y.  &  C.  C.  C.  244;  Coles  v.  Forrest, 

the  infants,  which  was  also  debated,  10  Beav.   657  ;    Drew  v.  Harman,  5 

(<«)  SifEkeu  «.  Davis,  supra.  Price,  319;  Whistler  v.  WebbjEanb. 

(e)  This  position  seems  to  be  sup-  53 ;  Henley  v.  Stone,  8  Bear.  855. 

ported  by  a  decision  of  Stuart,  V.-C,  (/)  Goldsmid®.  Stonehewer, 9 Hare, 

in  which,  he  refused  to  allow  a  devisee  App.  xxxix ;    Morley  v.  Morley,  25 

of  an  equity  of  redemption  of  freehold  Beav.  253. 

to  represent  the   persons   beneficially  (^)  Long  v.  Storie,  23  L.  J.  (Ch.) 

interested:  Cropper  v.  Mellersh,  1  Jnr.,  N.  S.  200.    According  to  the  report  in 

N.  S.  299.    But  see  Wilkins  v.  Beeves,  Kay  (App.  xiii),  a  creditor  was  ap- 

24  Ii.  J.  337.     The  following  cases,  pointed  representative  for  the  purpose 

decided  before  the  statute,  appear  to  of  the  suit. 
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the  will  or  settlement  will  probably  be  no  longer  necessary 
parties  with  their  trustees  (A). 

1470.  Where  one  of  several  cestuis  que  trust  of  mortgage 
money  sues  for  foreclosure,  the  others  must  also  be  made 
parties,  a  practice  which  is  founded  upon  the  principle,  that 
for  preventing  a  multiplicity  of  suits  there  shall  be  no  fore- 
closure or  redemption,  unless  the  parties  entitled  to  the  whole 
mortgage  money  are  before  the  court  (i).  A  later  case  in 
which  one  of  several  persons  entitled  to  distinct  shares  of 
money  laid  out  by  trustees  in  a  single  sum,  having  sued  for 
an  account,  and  foreclosure  of  a  proportion  of  the  security, 
without  joining  the  other  persons  entitled,  a  decree  was  made 
according  to  the  prayer  (A),  has  caused  some  perplexity;  and 
the  cases  have  been  thought  to  be  distinguishable  (I)  by  the 
circumstance  that  in  the  case  of  Lowe  v.  Morgan,  the  cestuis 
que  trust  were  joint  tenants  of  the  money  laid  out  in  their 
trustees'  names,  but  in  the  case  of  Montgomerie  v.  Bath,  the 
mortgagees  were  tenants  in  severalty  or  in  common;  and  it 
has  been  concluded,  that  one  joint  tenant  of  money  so  laid  out 
cannot  foreclose  without  the  concuiTence  of  the  other  joint 
tenants,  but  that  a  tenant  in  severalty  or  in  common,  having 
money  on  the  same  mortgage  and  in  the  name  of  the  same 
trustee  as  another  person,  may  foreclose  without  making  that 
other  person  a  party. 

But  this  distinction  strikes  at  the  design  of  the  practice  to 
avoid  a  multiplicity  of  suits ;  to  which  the  borrower  of  money 
belonging  to  tenants  in  common  must  be  exposed,  if  any  one 
of  them  can  sue  him  alone.  The  learned  editor  of  Mr.  Powell's 
work  attempts  to  avoid  this  objection  by  the  argument  that 
there  is  a  diiFerence  between  splitting  one'  mortgage  into  dif- 
ferent sums  belonging  to  several  persons,  and  the  case  where 
several  persons  lend  distinct  sums  on  the  same  security ;  for,  in 
the  latter  case,  the  mortgagor  knows  at  the  time  of  borrowing 
the  money  how  many  suits  can  be  brought  against  him.     But 

(A)  See  Wetherell  v.  Collins,  3  Mad.  368. 
256;  Oaboum  ®.  Fallows,  1  Russ.  &  M,  (It)  Montgomerie    o.  Bath,  3  Ves. 

7«i  6L.  J.,  Ch.  29.  660. 

(i)  Lowe  V.  Morgan,  1  Bro.  C.  C.  (I)  Powell,  Mort.  964,  n.  (c). 
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it  does  not  appear  by  the  report  of  Montgomerie  v.  Bath,  that 
the  mortgagor  knew  in  what  right  the  money  belonged  to  the 
lenders.  On  the  contrary,  the  security  was  made,  and  the 
debt  was  made  payable  to  the  trustees  alone,  and  the  trust 
was  declared  by  a  subsequent  deed  poll ;  and  it  is  submitted 
with  deference,  that  whfether  the  money  be  a  single  sum 
advanced  by  joint  tenants  in  the  name  of"  the  trustee,  or 
composed  of  distinct  sums  to  which  different  persons  are  en- 
titled in  severalty  (wj),  it  is  equally  the  practice  not  to  disclose 
the  trust  on  the  face  of  the  mortgage,  but  to  make  the  trustee 
alone  the  mortgagee,  and  the  person  entitled  to  receive  the 
money.  The  fact  is,  that  the  decision  in  question,  although 
the  Reg.  Lib.  is  said  not  to  show(w)  that  it  was  made  by 
consent,  is  distinctly  stated  by  the  reporter  to  have  been  made 
without  opposition  at  the  hearing ;  and  there  will,  consequently, 
be  little  difficulty  in  following  Mr.  Belt's  opinion  (o)  of  its  in- 
correctness ;  especially  as  the  doctrine  of  Lowe  v.  Morgan  has 
been  since  judicially  confirmed  (  p). 

1471.  The  presence  of  the  persons  beneficially  interested 
under  a  will  is  not  necessary  in  a  suit  by  the  executor  and 
trustee  to  recover  money  lent  by  him  on  mortgage,  under  a 
power  of  investment  contained  in  tlie  will,  even  though  the  will 
contain  no  .power  to  give  discharges  for  the  mortgage  monies ; 
because  that  power  is  implied  by  the  nature  of  the  trust  (5'). 

1472.  The  court  will  not  permit  the  representatives  of  a 
deceased  trustee  of  a  mortgage,  or  even  the  surviving  trustees 
(at  least  where  the  original  number  has  been  much  reduced), 
to  redeem  without  the  presence  of  some  of  the  cestuis  que  trust, 
lest  the  trustees  should  misapply  the  mortgage  money.  But 
the  mortgagee  would  be  safe  upon  such  a  redemption  without 
the  cestuis  que  trust  (r). 

(m)  See  Jones  v.  Pugh,  12  Sim.  470;  (2)  Wood  v.  Harman,  5  Mad.  368; 

1  Ph.  96.  and  see  Locke  v.  Lomas,  6  De  G.  &  S. 

(»)  1  Sim.  &  S.  425.  326;  16  Jur.  814.    See  23  &  24  Vict. 

(o)  1  Bro.   C.   C.   368,  Mr.  Belt's  c.  145,  s.  29. 

note.  (r)  Stansfield  v.  Hobson,  15  Beav. 

{p)  Palmer  v.  Earl  of  Carlisle,  1  189. 
Sim.  &  S.  423. 
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1473.  If  several  of  a  body  of  trustees,  where  the  cestuis 
que  trust  are  many  and  fluctuating,  commence  a  suit  against 
the  rest  of  the  trustees,  and  a  purchaser  claiming  an  absolute 
title  under  a  power  of  sale  in  a  mortgage,  and  offering  to 
confirm  the  sale,  but  claiming  the  benefit  of  it  as  against  the 
mortgagee  («),  so  many  at  least  of  the  cestuis  que  trust  for  the 
time  being,  as  had  not  consented  to  the  suit,  ought,  under 
the  practice  fonnerly  pursued,  to  have  been  made  parties,  their 
interests  being  inconsistent  with  those  of  the  rest.  But  part  of 
the  consenting  cistuis  que  trust  could,  under  the  sanction  of  a 
majority  of  the  whole  body,  represent  the  rest  of  the  con- 
senting parties,  where  the  majority  had  a  right  to  give  a, 
sanction  to  the  transaction  in  question.  It  does  not  seem 
likely  that,  in  such  cases,  the  presence  of  any  less  number  of 
the  cestuis  que  trust  would  be  sufiicient  under  the  present 
practice. 

1474.  Before  the  passing  of  the  statute  now  under  con- 
sideration, it  was  necessary  to  join  scheduled  creditors  under 
a  deed  of  assignment  for  the  benefit  of  creditors  where  they 
have  executed  the  deed  {t) ;  but  where  the  trustees  have  no 
interest  distinct  from  such  creditors,  nor  any  duty  but  to  get 
in  and  distribute  the  property,  it  is  probable  that  the  presence 
of  the  creditors  will  not  now  be  required ;  for  it  seems,  that 
such  creditors  have  not  in  themselves  any  right  of  redemption 
apart  from  the  trustees  (m).  Where,  besides  redemption,  a 
declaration  is  sought  as  to  the  priorities  of  the  plaintiff,  and 
the  other  incumbrancers  {x),  it  is  not  easy  to  see  how  scheduled 
creditors  (the  doubt  as  to  the  amount  of  whose  interests 
imphes  a  contest  between  each  of  them  and  every  other 
claimant  on  the  estate),  can  be  adequately  represented  by  the 
trustees. 

A  smaU  number  of  scheduled  creditors  may,  however,  re- 
present the  rest  {y)  in  the  suit,  if  it  be  shown  that  there  is  a 

(«)  See  Minn  v.  Stant,  12  Bear.  190;  5  De  6.  &  S.  618. 

15  Id.  49.  (u)  Tronghton  v.  Binkes,  6  Ves.  573. 

(t)  Newton  v.  Earl  of  Egmont,  4  (a;)  Newton    v.  Earl   of   Egmont, 

Sim.  574;  6  Id.  130;   Cocker  J»..Eg-  supra, 

mont,  6  Id.  311 ;  Thomas  v.  Dunning,  (y)  Holland  v.  Baker,  3  HarCj  68. 

M.     VOL.  II.  3  N 


914  PARTIES— SCHEDULED  CEEDITORS 

good  reason  for  omitting  the  entire  body,  and  that  a  proper 
choice  has  been  made.  It  seems  essential  to  such  a  choice, 
that  no  representing  creditor  should  have  any  interest  in  the 
matter,  conflicting  with  the  interests  of  those  whom  he  repre- 
sents ;  as,  for  instance,  an  interest  in  the  equity  of  redemp- 
tion, in  addition  to  his  right  as  a  creditor  under  the  deed  ol 

trust. 

Scheduled  creditors,  who  are  not  parties  to  the  deed  of 
trust,  need  not  be  parties  to  the  suit  {z). 

1475,  Cestuis  que  trust,  who  have  neither  been  parties  nor 
privies  to  a  mortgage  security,  by  which  the  fiind  was  invested 
in  breach  of  trust,  and  who  have  not  adopted  the  transaction, 
are  not  necessary  parties  to  a  foreclosure  suit  by  the  trustees  {a). 
If,  in  such  a  case,  the  cestuis  que  trust  have  adopted  the 
transaction,  it  seems  that  they  should  be  co-plaintiiFs  if  made 
parties  to  the  suit,  which,  however,  would  probably  be  now 
unnecessary  {])). 

The  equitable  tenant  in  tail  (c)  was  and  wiU  probably  still  be 
a  necessary  party  with  the  trustees  of  the  legal  estate,  who  have 
power  to  sell  and  give  discharges  for  the  purchase-money, 
where  the  object  of  the  bUl  is  to  sell  the  settled  estate. 

The  persons  beneficially  interested  under  a  wiU  are  not 
necessary  parties  (d)  to  a  suit  by  an  executor  against  his  co- 
executor,  to  realize  a  mortgage  debt  due  from  the  latter  to  hisi 
testator.  And  it  seems  (e),  that  cestuis  que  trust  under  a  will 
may  be  represented  by  the  personal  representative,  in  a  suit  by 
an  equitable  mortgagee  of  the  testator,  to  whom  the  represen- 
tative has  given  a  legal  mortgage  and  power  of  sale,  to  enforce 
specific  performance  of  a  sale  imder  the  power. 

A  person  who  claims  to  be  interested  in  part  of  a  debt, 

it)  Powell  -0.  Wright,  7  Bear.  444.  2  Buss.  &  M.  451. 
See  also  as  ta  joining  scheduled  ere-  (a)  Allen  v.  Knight,  5  Hare,  280. 

ditors,  Gore  v.  Harris,  15  Jur.  761;  and  (J)  Ibid. 

see  Smart  »/ Bradstock,  7  Beav.  600;  (o)  Berkley  v.  Lord  Eeay,  2  Hare, 

Doody    V.  Higgins,    9  Hare,  xxxii;  306. 

Walwyn  v.  Coutts,  3  Mer.  707;  Gar-,         {d)  Peake  «.  Ledger,  8  Hare,  313. 
rard  v.  Lord  Lauderdale,  8  Sim.  1;  (e)  Sanders  «.  Richards,  2  Coll.  SiBS. 
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eecured  by  a  mortgage  to  another  person,  is  sufliciently  repre- 
sented by  the  latter  in  a  suit  to  set  aside  the  security,  and 
ought  not  to  be  made  a  party  to  it  {/), 

If  the  trustee  in  whose  name  money  is  lent  on  mortgage 
be  a  solicitor,  an  ordinary  part  of  whose  duty  it  is  to  lay  out 
nioney  for  his  clients,  he  is  not  bound  (^)  to  discover  the  names 
of  his  cestuis  que  trust,  or  to  produce  docimients  relating  to 
the  transactions,  if  he  cannot  do  it  without  a  breach  of  pro- 
fessional confidence,  notwithstanding  any  inconvenience  which 
may  arise  to  the  plaintiff  from  want  of  the  information.  For 
the  liability  to  make  the  discovery  may  ruin  the  business  of  the 
solicitor ;  and  the  debtor  would  have  an  unfair  hold  upon  his 
creditor,  if  the  latter  should  happen  to  be  a  person  who  had 
forfeited  his  legal  rights. 

Of  Assignees,  pendente  Lite,  of  the  Mortgagor  and 
Mortgagee. 

1476.  It  is  a  rule  which  has  been  long  recognized  both 
in  Courts  of  Law  and  Equity,  and  which  arises  out  of  the 
maxim  "pendente  lite  nihil  innovetur,"  that  he  who  purchases 
an  interest  in  litigated  property  pending  the  suit,  acquires 
for  the  purposes  of  the  suit  no  right  distinct  from  that  of 
his  assignor  (li).  And  this  rule  being  grounded  upon  the 
reason  (i),  that  any  person  interested  in  the  subject-matter  of 
a  cause,  might  otherwise  harass  the  other  parties  to  the  suit  by 
making  occasions  for  the  addition  of  new  parties,  is  limited  in 
its  action  to  the  particular  suit  pending  which  the  assignment  is 
made,  and  does  not  prevent  the  assignees  from  enforcing  theit 
rights  in  any  other  suit. 

If,  therefore,  pending  a  suit  for  redemption,  the  equity  of 
redemption  be  assigned  by  the  mortgagor,  the  assignee  will 


(/)  Emmet  e.  Tottenham,  10  Jar.,  Pulvertoft,  2  V.  &  B.  200 ;  Bishop  of 

N.  S.  1090.  Winchester  v.  Paine,  11  Ves.  201.    See 

ig)  Jones  v.  Pugh,  1  Ph.  96;  6  Jnr.  Trye  v.  Earl  of  Aldborough,  1  Ir.  Ch. 

613  J   Harvey  ».  Clayton,  2  Swanst.  E.  666. 
221,  n.  (i)  Metcalfe  v.  Pulvertoft,  snpra. 

(h)  Co.  Litt.   102  b;   Metcalfe  v. 

3n2 
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be  bound  (k).  And  ^  fortiori  In  a  foreclosure  suit,  where  the 
mortgagee  is  an  active  party  {I). 

The  rule  applies  equally  to  assignments  by  the  plaintiff  and 
the  defendant;  and  as  well  to  those  which  affect  the  whole 
equitable  estate  or  interest  in  question  in  the  suit,  as  those 
by  which  one  of  several  parties  assigns  his  or  her  separate 
interest  (m), 

Nor  is  the  death  of  the  assignor  after  the  assignment 
material.  For  the  assignee  cannot  acquire  by  the  death  of 
the  assignor  any  better  title  than  he  had  before,  but  will  be 
as  much  bound  by  the  judgment  against  the  representative 
as  he  would  have  been  if  it  had  been  against  the  assignor 
himself  (w). 

The  rule  in  question  has  been  stated,  with  a  reservation,  by 
Lord  Kedesdale,  who  says  (o),  "  if  the  suit  proceeds  without 
disclosure  of  the  fact;"  and  in  some  cases  (p)  it  has  been  con- 
sidered that  the  assignee  was  a  necessary  party  (although  in 
one  case  he  consented  to  appear  and  be  bound),  on  the  ground 
that  the  suit  could  not  be  prosecuted  when  the  subject  of  it  had 
been  transferred  to  one  who  was  not  a  party.  It  is  submitted 
that  the  cases  cited  (q)  by  Lord  Redesdale  are  no  authority  for 
the  restriction  which  he  places  upon  the  rule ;  and  it  does  not 
appear  by  the  reports  that  any  of  the  authorities  (with  the 
single  exception  of  the  case  of  Hades  v.  Harris)  upon  which 
the  rule  in  question  is  founded,  or  the  rule  itself,  were  submitted 

(i)  Garth  v.  Ward,  2  Atk.  176.  (p)    Johnson  ®.  Thomas,  11  Bear. 

(I)  Bishop  of  Winchester  v.  Paine,  601 ;    Solomon  v.  Solomon,  13  Sim. 

supra.  517.    And  see  S.  C.  7  Jnr.  806,  and 

(wj)  Eades  v.  Harris,  1  Y.  &  C.  C.  C.  note. 
234.  (y)  Metcalfe  «.  Pulvertoft,  2  V.  & 

(»)  Bishop  of  Winchester  v.  Paine,  B.  200 ;   Daly  v.  Kelly,  4  Dow.  417. 

11  Ves.  197.    But  this  seems  to  be  Lord  Eldon    in   this  case  says,  that 

doubted  by  Lord  St.  Leonards,  who  "where  there  is  an  alienation  pending 

distrusts  the  case  cited  as  a  precedent,  the  suit,  though  that  would  not  pre- 

and  intimates  that  the  question  will  judice  the  plaintiff,    yet  the  alienee 

probably  turn  upon  the  laches  of  the  must  be  brought  before  the  court;" 

plaintiff  in  reviving  the  suit.  (V.  &  P.  but  he  spoke  on  the  assumption  that 

1045,  ed.  11;   768,  ed.  14;   see  Drew  the  alienee  had  the  legal  estate,  which 

v.  Earl  of  Norbury,  3  J.  &  L.  282.)  depends  on  a  different  principle. 

(o)  Mitf.  PI.  73. 
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to  the  learned  judges  by  whom  the  cases  under  consideration 
were  decided.  Considering  the  language  used  by  Sir  William 
Grant  and  Sir  T.  Plumer,  it  is  difficult  to  understand  the  force 
of  Lord  Langdale's  reasoning  in  the  case  of  Johnson  v.  Thomas. 
It  is  distinctly  laid  down  that  equity  takes  no  notice  of  an 
assignment  pendente  lite,  for  the  purposes  of  that  suit.  "  As 
to  the  litigating  parties,"  says  Sir  William  Grant,  "it. is  as  if 
no  such  title  existed."  For  all  the  purposes  of  the  suit  the 
mortgagor  remains  the  substantial  plaintiff,  his  assignment 
pending  the  suit,  and  quoad  the  other  parties  to  it,  being 
ineffectual.  The  mortgagee  can  sustain  no  injury ;  for  the 
assignee  has  no  interest  or  right  of  redemption  against  him; 
neither  are  the  mortgagor's  rights  less  liable  to  the  .decree 
in  case  it  be  against  him,  than  if  there  had  been  no  assign^- 
ment  (r). 

1477.  But  where  a  legal  interest  passes  by  the  assignment, 
the  assignee's  presence  becomes  necessary;  because  although 
the  legal  interest  will  be  bound  in  his  hands,  so  as  to  make 
him  a  trustee  for  the  person  entitled  under  the  decree,  yet 
unless  he  be  joined,  he  cannot  be  compelled  to  reconvey  («). 

Neither  does  the  rule  apply  to  a  person  who,  like  the  assignee 
in  insolvency  of  the  mortgagor  (t),  being  no  voluntary  pur- 
chaser, but  appointed  in  an  adverse  proceeding  against  him,  is 
not  bound  by  a  decree  in  a  suit  carried  on  in  his  absence. 

1478.  It  shoi4d  be  observed,  that  the  doctrine  as  to  binding 

(r)  Coles  1),  FoiTest,  10  Beav.  552;  decree  was  held  not  to  bind  assignees, 

and  see  Higgins  v.  Shaw,  2  Dm.  &  pendente  lite,  who  were  not  parties. 

War.  362;  Landon  v.  Morris,  5  Sira,  The  grounds   of    the   decree   do  not 

247,269;  Wood  ti.  Surr,  19  Beav.  651;  appear,  but  there  were  questions  of 


V.  Batwell,  4  Dru.  &  War.  68,  over-payment  and  collusion,  and  the 

80;  M'Leod  v.  Annesley,  16  Beav.  607.  foreclosure  decree  had  not  been  made 

In  the  last  case  it  was  also  intimated,  absolute. 

that  an  incumbrancer  pendente  lite  of  (s)  Bishop  of  Winchester  v.  Paine, 

an  equitable  interest  may  be  bound  in  11  Ves.  199;  Barry  v.  Wrey,  3  Buss, 

a  suit  relating  to  the  trusts  of  a  deed  465.    In  Coles  v.  Forrest,  10  Beav.  552, 

by  rule  4  of  15  &  16  Vict.  c.  86,  s.  42  ;  the  legal  interest  appears  to  have  been 

which  enables  one  of  several  oestuis  assigned;  and  see  Higgins  v.  Shaw,  2 

que  trust  to  have  a  decree  without  Dm.  &  War.  362  ;  Massy  v.  Batwell,  4 

serving  the  others.      In  the  case  of  Dm.  &  War.  80. 

Quairell  w.  Beckford,  1  Mad.  269,  a  (<)  Wood  v.  Snrr,  19  Beav.  551. 
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incumbrancers  pendente  lite,  may  have  been  affected  by  the 
statute  2  &  3  Vict.  c.  11.  It  is  evident,  that  where  there  was 
no  actual  notice,  the  rule  arose  out  of  the  doctrine  that  lia  pen- 
dens bound  all  the  world  (m).  Hence  Sir  WiUiam  Grant  re- 
marks upon  the  hardship  of  the  rule,  upon  persons  who  purchase 
without  actual  notice  (a:).  But  by  the  statute  above  mentioned, 
no  lis  pendens  binds  unless  the  suit  be  registered  (961);  and 
unless  the  doctrine  be  held  to  stand  independent  of  notice,  it 
seems  to  follow  that  where  there  is  no  actual  notice,  the  pur- 
chaser pendente  lite,  not  being  party  to  the  suit,  will  not  be 
bound,  unless  it  be  duly  registered  (y), 

1479.  Under  the  present  law  an  assignment  pendente  lite 
does  not  create  an  abatement,  and  the  action  may  be  continued 
by  or  against  the  person  to  or  upon  whom  the  estate  or  title 
has  come  or  devolved  {z).  And  assignees  pendente  lite,  who, 
after  decree,  and  as  well  after  as  before  certificate  of  the  sums 
due  in  foreclosure  suits,  were  brought  before  the  couii;  by 
orders  of  revivor  and  supplement  under  the  Equity  Improve- 
ment Act(o!),  will  now  be  joined  by  order  under  the  Judicature 
Act. 

It  is  not  proper  for  the  assignee  to  commence  a  new  suit 
against  the  parties  to  the  former  suit,  other  than  the  assignor, 
after  a  judgment  to  account,  A  suit  by  an  assignee  of  a  sub- 
sequent mortgage,  against  the  parties  to  the  former  suit,  pray- 
ing the  benefit  of  that  suit,  and  the  redemption  of  prior  and 
foreclosure  of  subsequent  mortgagees,  was,  as  against  all  but 
the  assignor,  dismissed  with  costs  (J). 

As  the  assignee  pendente  lite  stands  in  the  place  of  his 
assignor,  he  cannot  raise  an  objection  for  want  of  parties, 
which  could  not  have  been  raised  by  the  assignor  (e). 

(?0  TothiU,  46;  Worsley  v.  Earl  of  (1),  (3)j    and  see  the  other  snb-seor 

Scarborough,  3  Atk.  392.  tions. 

(a))   H  Ves.   197  j    see  Landon  v.  (a)  16  85  16  Vict.  c.  86,  B.  52s  Ing- 

Morris,  6  Sim.  247.  ham  v.  Waskett,  L.  R.,  11  Eq.  283; 

(j^)  Note  that  in  the  case  Of  Wood  Bibby  v.  Naylof,  L.  E.,  17  Eq.  14; 

ti.  Surr,  19  Beay.  551,  there  was  actual  James  v.  Harding,  24  L.  J.,  Ch.  749. 
notice.  (J)  Booth  v.  Creswicke,  8  Sim.  352  j 

(is)  Judicature  Act,  1875,  Ord.  L.  8  Jur.  323. 

(c)  Wood  V.  Sin-r,  19  Beav.  551. 
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1480.  Where,  in  a  suit  for  account  and  payment  out  of  mort- 
gaged estates,  discovery  is  sought  of  incumbrances  prior  to  the 
plaintiff's,  the  defendant  cannot  take  an  objection  on  account  of 
the  absence  of  prior  incumbrancers  (rf)  ;  because  the  subject  of 
the  objection  is  the  very  discovery  sought  by  the  bill  for  the 
purpose  of  making  those  persons  parties. 

(d)  Eawlins  v.  Dalton,  3  Y.  &  C.  447. 
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CHAPTER  XI. 
OF  TAKING  THE  ACCOUNTS, 

Pabt  1. Of  Accounts  generally  between  the  MorT' 

GAGOR  ANP  Mortgagee, 
Part  2. — Or  Accounts  of  Interest, 
Part  3. — Of  Accounts  of  Costs, 


Part  1, 

1481.  Who  is  hound  iy  Aocofwats. 

1486.  Of  Accounts  against  the  Mortgagor,  and  of  the  Rents  and 

Profits, 
1496.  Of  Accounts  against  the  Mortgagee  and  his  Assignees. 
1603.  Of  Acoounti  against  the  Mortgagee  in  Possession. 
1524.   Of  the  Manner  of  Charging  the  Mortgagee  in  Possession,  and  of 

Allowances  to  the  Mortgagee. 
1540.  OftaHng  the  Account  with  Rests. 
1548.  Of  Carrying  on  the  Accounts. 

1481.  An  accojint,  whether  taken  out  of  or  in  court, 
between  the  mortgagee  and  the  mortgagor,  or  persons  standing 
in  his  place,  binds  subsequent  incumbrancers,  though  they  were 
not  privy  to  the  taking  of  it,  unless  there  be  fraud  or  collusion ; 
and  particjjlar  errors  must  be  shown,  for  to  a  merely  general 
charge  that  the  account  was  taken  by  fraud  and  collusion,  a 
simple  denial  wUl  be  sufficient  (a). 

And  an  account  taken  in  court  between  the  mortgagee  and 
the  tenant  for  life  of  the  estate,  wiU  bind  the  person  entitled  to 
the  vested  remainder,  though  he  were  no  party  to  the  suit ;  as 
well  as  a  contingent  remainderman^  though  not  in  esse  when 

{a)  Shennan  v.  Cox,  3  Eep.  in  Ch.  Wrixon  v.  Vize,  2  Drn.  &  War.  192 ; 
85;  Needier  v.  Deeble,  1  Ch.  Ca.  299  ;  notwithstanding  Dick  v.  Butler,  1  Mol. 
Knight  v.  Bampfeild,  1  Vern,  179  ;      42;  Williams  v.  Day,  2  Ch.  Ca.  32. 
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the  accounts  were  taken  (6)  (1484) ;  but  accounts  taken  in 
the  absence  of  the  tenant  for  life,  and  of  every  other  person 
interested  in  their  correctness,  will  not  bind  the  remainder- 
man (c).  Upon  the  same  principle  the  mortgagor,  or  a  person 
claiming  under  him,  is  not  bound  by  accounts  taken  in  his 
absence  between  the  mortgagee  and  the  assignee ;  and  what- 
ever the  latter  >may  have  paid,  he  can  claim  under  his  assign-: 
ment  no  more  than  is  really  due  as  between  the  mortgagor 
and  the  mortgagee,  and  is  subject  to  have  the  accounts  taken 
from  beginning  to  end,  though  he  had  no  notice  by  endorse- 
ments on  the  deeds,  or  otherwise,  that  part  of  the  debt  had 
been  discharged  (d)  (1515),  But  it  seems,  that  if  redemption 
be  sought  after  a  great  length  of  time,  or  the  dismissal  of  a 
former  bill  to  redeem,  or  several  assignments,  the  account  will 
not  be  taken  (e)  against  an  assignee  in  possession,  but  from  the 
time  of  his  purchase  ;  prior  to  which  the  profits  will  be  set 
against  the  interest. 

Where  an  insolvent  is  party  to  the  suit  he  is  bound  by 
the  accounts,  though  the  person  who  represents  his  estate  be 
absent  (/).  Where  the  tenant  for  life  is  a  party  to  the  suit, 
and  the  accounts  have  been  fairly  taken,  the  remainderman 
being  bound,  will  only  be  allowed  to  surcharge  and  falsify  (ff). 
And  an  infant  heir  will  be  bound  by  an  account  taken  in  a 
suit  in  which  his  ancestor  was  plaintiflf;  but  leave  will  also  be 
given  him  to  surcharge  and  falsify  (A).  But  it  seems  that,  in 
the  case  of  married  women,  the  court  will  not  dispense  with  the 
taking  of  an  account,  and  the  substitution,  by  consent,  of  an 
affidavit  verifying  the  amount  due  (i). 

(i)  Allen  V.  Papworth,  J  Ves.  163  ;  to  the  contents  of  the  deed.    (Jamieson 

Belt's  Snp.  91 ;  see  2  Dru.  &  War.  205.  v.  English,  2  Mol.  337.) 

(c)  Wrixon  v.  Vize,  2  Dru.  &  War.  (e)  Pearson    v.  Pnlley,   1   Ch.  Ca. 
192;  Dick  V.  Butler,  1  Mol.  42.  102. 

(d)  Porter  v.  Hubbart,  3  Ch.  E.  78;  (/)  Byrne  v.  Lord  Carew,  13  Ir.  Eq. 
Matthews   v.  Walwyn,   4  Ves.   118;  E.  1. 

Chambers  v.  Goldwin,    9  Ves.   254  ;  (g)  Wrixon  v.  Vize,  2  Dru.  &  War. 

Mangles  v.  Dixon,  3  H.  L.  C.  737;  192. 

Earl  Macclesfield  v.  Fitton,  1  Vern.  169.  (A)  Badham  v.  Odell,  i  Bro.  P.  C. 

If  the  mortgagor  were  a  witness,  but  349. 

not  a  party  to  the  assignment,  the  bill  (i)  Harrison  v.  Kennedy,  10  Hare,  li. 

should  charge  that  he  knew  and  agi'eed 
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The  transferee  of  a  mortgage  will  be  bound  by  a  statement 
in  the  deed  as  to  the  amount  due  on  the  security,  notwith- 
standing a  special  receipt  clause  to  the  effect  that  part  of 
the  sum  is  for  costs,  the  amount  of  which  is  to  be  afterwards 
adjusted  (A). 

Su!reties  are  bound  by  the  accounts  of  a  receiver  appointed 
by  the  court,  where  the  accounts  ate  regularly  passed  according 
to  the  course  of  the  court  (Z)  (693). 

1482.  The  accounts  taken  in  a  suit  by  a  subsequent 
incumbrancer  against  the  mortgagor  and  the  prior  incum- 
brancer, bind  the  mortgagor  as  to  the  amount  of  the  debt 
due  to  the  prior  incumbrancer,  so  long  as  the  judgment  remains 
unimpeached  (m). 

But  accounts  taken  in  a  suit  are  not  binding  upon  the 
co-defendants  to  the  suit,  as  between  themselves,  except  so 
far  as  the  relief  sought  by  the  plaintiff  required  that  such 
accounts  should  be  taken  as  between  those  defendants.  In 
the  case,  therefore,  of  a  simple  suit  to  redeem  against  several 
incumbrancers,  it  being  unnecessary  for  the  purposes  of  the 
judgment  to  take  the  accounts  between  the  co-defendants  the 
subsequent  incumbrancers,  any  accounts  so  taken  will  not  be 
binding  as  between  them  (b);  nor  will  the  court  in  such  a  suit 
suffer  one  defendant  to  interrogate  another  as  to  his  claims, 
where  the  discovery  is  unnecessary  for  the  purposes  of  the 
decree,  though  it  might  be  otherwise  useful  to  the  party 
seeking  it ;  it  being  a  principle  that,  except  for  the  purposes 
of  the  suit,  no  party  to  a  suit  may  examine  another  (o). 

1483.  The  accounts  also,  whether  they  be  taken  in  the 
presence  or '  absence  of  .the  interested  parties,  are  not  abso- 


(A)  In  re  Forsyth,  lljnr.,  N.  S.  213;  bury,  3  Hare,  627. 

S.  C.  id.  615.  (o)  See  the  Jndicatnre  Act,  1873, 

(0  Mead  v.  Lord   Orrery,  3  Atk.  s.  24  (3).    But  the  powers  there  given 

24*.  will  donbtless  be  so  exercised,  that  the 

(m)  Parquharson  v.-  Seton,  6  Euss.  plaintiff  is  not  delayed  by  the  raising 

*^-  of  questions  between  co-defendants  and 

(»)  Cottingham  r.  Earl  of  Shrews-  others, 
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lutely  binding ;  they  may  be  opened  for  fraud  or  surcharged 
and  falsified  for  error  (/?),  either  of  law  or  fact. 

The  relative  situation  of  the  parties,  the  manner  in  which 
the  settlement  of  accounts  took  place,  or  the  nature  of  the 
error  proved,  may  amount  to  such  fraud  as  will  determine  the 
court  to  open  a  settled  account  (§');  and  this  has  been  done 
after  more  than  twenty  years  and  the  death  of  the  person 
guilty  of  the  fraud.  But  liberty  to  surcharge  and  falsify  is 
giren  where  there  are  only  mistakes  and  omissions  in  the 
stated  accounts  (r) ;  and  it  depends  upon  the  principle,  that 
one  error  having  been  proved  others  may  be  found.  In  either 
case  the  party  seeking  relief  must  prove  fraud  or  particular 
en-ors,  and  his  pifoof  must  be  founded  upon  specific  charges 
or  statements  in  the  bill  (s). 

But  where  the  relation  of  solicitor  and  client  subsists  between 
the  mortgagor  and  mortgagee,  it  has  been  held  in  Ireland  that 
the  accounts  will  be  opened  between  them  merely  on  a  general 
allegation  of  error,  if  sufi&cient  cause  be  shown ;  this  doctrine, 
which  indeed  is  somewhat  ambiguous,  has  not  been  supported 
by  the  Court  of  Chancery  in  England :  yet  in  that  court  the 
account  would  have  been  opened  on  slighter  evidence  than 
where  the  relation  of  attorney  and  client  did  not  exist;  although 
it  is  understood  that  where  fraud,  or  error  amounting  to  evi- 
dence of  fraud,  in  the  bill  of  costs,  which  forms  the  subject  of 
the  security,  are  relied  on,  there  must  be  averment  and  proof 
of  the  specific  items  relied  on  as  fraudulent  or  erroneous  {t). 


(jP)  Vernon  v.  Vawdry,  2  Atk.  119 
Chambers  v.  Goldwin,  9  Ves.  265 
Drew  V.  Power,   1  Sch.  &  Lef.  192 


192;  Clmmbers  v.  Goldwin,  9  Ves. 
266;  Taylor  v.  Haylin,  2  Bro.  C.  C. 
310;  Parkinson  v.  Hanbury,  L.  R.,  2 


Needier  v.  Deeble,  1  Oh.  Ca.  299;  Tay-  E.  &  I.  App.  1.    Note,  however,  that 

lor  V.  Haylin,  2  Bro.  C.  C.  810.    As  this  liberty  has  been  given  to  a  judg- 

to  counter-claim  to  open  accounts,  see  ment  creditor  seeking  to  open  a  fore- 

JEyre  v.  Hughes,  L.  E.,  2  Ch.   Div.  closure  to  which  he  was  not  a  party, 

148.  where,  before    dea-ee,  the  mortgagee 

(f)  Boberts  v.  Kuffin,  2  Atk.  112.  had  notice  of  the  judgment.    (Bird  v. 

(r)    Vernon    v.    Vawdry,     supra  ;  Gaudy,  7  Vin.  Abr.  45,  pi.  20 ;  2  Eq. 

Roberts   i>.  KufBn,  supra  ;  Davies  v.  Ca.  Abr.  251.) 

Spurling,  Tam.  1995  AUfrey  v.  All-  (<)  Lewes  v.  Morgan,    Morgan    v. 

hey,   1  Mac.  &   G.   87 ;   Coleman  v.  Lewes,  Morgan  v.  Evans;  3  Y.  &  3. 

Mellersh,  2  id.  309.  2.TO,  394  ;  5  Price,  42;  3  Anst.  769: 

(«)  Drew  V.  Power,  1  Sch.  &  Lef.  4  Dow,  29;  8  Bligh,  N.  B.  777;  »  CI. 
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1484.  Particular  statements  of  error  are  also  only  necessary 
where  the  object  of  the  suit  is  to  impeach  a  settled  account, 
and  not  where  an  account  is  prayed  and  no  settled  account  is 
proved ;  though  the  pleading  suggests  the  existence  of  a  settled 
account.  In  such  a  case  liberty  will  be  given  to  surcharge  and 
falsify,  if  upon  inquiry  any  settled  account  be  found  to  exist, 
whether  specific  errors  have  been  charged  or  not  (u). 

An  error  in  the  accounts  not  detected  in,  but  corrected  and 
satisfied  before  the  commencement  of  the  suit,  is  no  ground  for 
a  decree  to  surcharge  and  falsify  the  accounts  {v);  on  the  other 
hand,  a  person  whose  account  is  impeached,  cannot  (x)  deprive 
his  opponent  of  the  benefit  arising  from  the  existence  Of  errors 
in  the  account,  or  alter  his  rights,  by  giving  him  notice  in  the 
progress  of  the  suit,  as  he  from  time  to  time  discovers  errors, 
that  he  is  willing  to  correct  them. 

1485,  In  touching  settled  accounts  the  court  looks  at  the 
principle  involved,  and  not  at  the  amount  of  the  error,  and 
will  grant  relief,  however  small  may  be  the  sum  in  question. 
Relief  has  thus  been  give^  upon  an  error  of  only  a  few 
shillings  {y). 

The  principle  of  purging  an  accpunt,  admitted  to  contain  an 
error,  by  setting  off  against  it  an  error  alleged  to  have  been 
made  in  another  account,  in  favour  of  the  person  prejudiced  by 
the  first,  is  inadmissible  {z). 

It  appears  not  to  have  been  decided  whether,  where  there 
are  several  distinct  accounts,  in  some  only  of  which  errors  are 
alleged  and  proved,  all  become  liable  to  be  surcharged  and 
falsified  (a). 

&  F.  159;  Lawless  v.  Mansfield,  1  Dru.  1  E.  «s  M.  64. 

&  Wur.  557 ;  Matthews  v.  Wallwyn,  (a;)  Lawless  *.  Mansfield,  1  Dm.  & 

4  Ves.  118j  Morgan  v.  Biggins,  1  Gif.  War.  667. 

270;  Waters  v.  Taylor,  2  My.  &  C.  (y)  Lewes  v.  Morgan,  6  Price,  86; 

526  ;   Blagrave  v.  Eonth,  2  K.  &  J.  Lawless  i>.  Mansfield,  1  Dm.  &  War. 

509,  and  on  appeal,  3  Jnr.,  N.  S.  399;  616. 

8  De  6.,  M  &  G.  620.  (^)  Lawless  v.  Mansfield,  supra. 

(m)  Kinsman  v.  Barker,  14  Ves.  679;  (a)  Ibid.;  and  see  Chambers^.  Gold- 
Lawless  V.  Mansfield,  1  Dm.  &  War.  win,  where,  however,  the  commission 
657.  complained  of  extended  to  all  the  ac^ 

(b)  Dayies  v.  Spurting,  Tarn.  199;  counts.    (9  Ves.  264.) 
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If  a  settled  account  Ibe  proved,  as  set  up  by  the  answer, 
and  no  error  be  shown  by  the  plaintiff,  the  bill  will  be  dis- 
missed {b). 

The  reservation  in  an  account  of  "errors  excepted"  does 
not  prevent  it  from  being  considered  as  settled;  and  such  an 
account  will  be  taken  to  be  settled,  where  the  balance  is 
carried  over  to  a  new  account  (c). 

It  seems  that  where  a  plaintiff  prays  for  an  account  he  need 
not  (d)  in  general  offer  to  pay  the  balance,  if  it  be  found  against 
him;  for  the  prayer  for  an  account  is  equivalent  to  such  an 
offer,  and  on  further  consideration  the  court  will  decree  that  he 
pay  such  balance  (1 170). 

Of  Accounts  against  the  Mortgagor,  and  of  the  Rents  and 

Profits. 

1486.  The  mortgagee  is  entitled  to  an  immediate  account  (e) 
of  his  principal,  interest  and  costs,  and  to  have  a  day  fixed  for 
payment  or  foreclosure ;  and  a  suit  in  which  relief  was  sought  on 
other  matters,  in  which  he  was  not  interested,  and  the  con- 
sideration of  which  would  delay  the  taking  of  the  accounts, 
was  formerly  demurrable  for  multifariousness  (1176). 

The  production  of  the  security  is  generally  prima  facie 
evidence  of  the  existence  of  the  debt  (_/),  and  if  payment  be 
acknowledged  in  the  usual  manner  by  the  deed,  and  sworn  to 
by  the  mortgagee,  he  need  not  prove  the  payment  of  the  con- 
sideration money  by  other  evidence,  even  against  a  purchaser 
of  the  estate,  especially  after  some  time  has  elapsed  ( g).  But 
where  there  are  manifest  signs  of  fraud  there  must  be  proof  of 

(J)  Endo  V.  Caleham,  Younge,  306;  L.  J.,  Blackford  v.  Davis,  L.  R.,  4  Ch. 

Drew  V.  Power,  1  Sch.  &  Lef.  192;  304. 

Lawless  v.  Mansfield,  supra.  (/)  Piddock  v.  Brown,  3  P.  Wms. 

(c)  Johnson  v.  Curtis,  3  Bro.  C.  C.  289. 

266.  (y)  Holt    V.    Mill,    2    Vem.    279; 

(<i)  Colombian  Government ».  Kotha-  Hampton  «.  Spencer,  id.  288.    In  God- 

chUd,  1  Sim.  103;  Knebell  v.  White,  dard  v.  Complin,  1  Ch.  Ca.  119,  the 

2  Y.  &  C.  20;  and  see  Parker  v.  Al-  court    thought     such    evidence    good 

cock,  Younge,  361.  against  a  jointress,  ten  years  having 

(e)  Pearse  ».   Hewitt,  7  Sim.  471.  passed ;  but  the  plaintiff  insisting  that 

All  monies  for  which  the  deed  is  ex-  it  was  not  enough,  there  was  further 

pressly  declared  to  be  a  security  may  evidence, 
be  claimed  as  principal.    Per  Giffard, 
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actual  payment  (A).  An  account  stated  for  tte  purposes  of  a 
security  in  respect  of  whicli  the  debtor  is  entitled  to  the  pro- 
tection of  the  court,  such  as  a  post  obit  security,  is  not  conclusive 
against  him  {{).  And  where  there  is  an  uncertainty  as  to  the 
amount  of  principal  due,  either  because  it  is  shown  that  the 
sura  mentioned  in  the  security  was  not  advanced,  but  that  only 
a  running  security  was  intended  to  be  made  (A)  ;  or  by  reason 
of  the  making  of  fiirther  advances  (?),  an  inquiry  may  be 
directed  to  ascertain  the  amount  lent,  under  or  on  the  credit 
of  the  mortgage  security,  and  if  there  be  no  evidence  of  the 
amount  really  lent,  the  mortgagor  will  be  charged  to  the  extent 
of  his  own  admissions  only  {m)  (699). 

1487.  Entries  in  the  books  of  a  deceased  person,  who  was 
the  solicitor  of  the  mortgagor,  at  the  date  of  the  mortgage,  to 
the  effect  that  he  had  received  the  money  and  had  paid  it  over 
to  the  mortgagor,  are  admissible  (n)  as  evidence  of  payment 
of  the  mortgage  money:  even  though  the  result  of  taking 
those  items  into  account  between  the  mortgagor  and  the  soli- 
citor was  to  leave  the  latter  to  a  slight  amount  the  creditor 
of  his  client ;  the  entry  being  considered  upon  the  whole  to 
be  against  the  solicitor's 'interest. 

1488.  In  the  case  of  a  mortgage,  given  to  a  solicitor  by 
his  client  to  secure  the  amount  of  a  bill  of  costs,  the  court 
will  assume,  after  several  years  have  elapsed,  that  the  business 
charged  for  was  actually  done ;  but  the  peculiar  jealousy  with 
which  it  watches  such  transactions  wiU  cause  it  to  direct  an 
inquiry  as  to  the  fairness  of  the  charges,  although  at  the  time 
of  executing  the  security  the  client  had  assented  to  the  bill  (o), 

(A)  Piddock  V.  Brown,  3  P.  Wms.  (to)  Melland  v.  Gray,  supra. 

289;   see  as  to  proving  consideration  (»)  Clark  v.  Wilmot,  1  Y.  &  C.  C. 

for  a  bond  debt,  Whitaker  v.  Wright,  C.  53;  2  id.  259,  note.    The  same  laid 

2  Hare,  310.  down  by  Holt,  C.  J.,  of  a  scrivener's 

(i)  Tottenham  v.  Green,  32  L.  J.,  book,  but  not  in  favour  of  the  scrivener 

N.  S.,  Ch.  201.  himself.    So  of  the  book  of  the  bnrear 

(li)  Melland  v.  Gray,  2  Y.  &  C.  C.  of  a  college.    (Smartle  ».  WUliams, 

C.  199;  see  S.  C.  5  Jur.  1004.  Comberbach,  249.) 

(I)  Gordon  u.  Graham,  7  Vin.  Abr.  (o)  Wragg  v.  Denham,  2  Y.  &  C. 

62,  pi.  3.  117, 
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And  where  money  has  been  lent  by  the  attorney  to  the  client, 
the  security  is  not  conclusive  proof  of  the  actual  advance, 
which  must  be  proved  by  other  evidence  {p). 

1489.  An  account  of  profits  received  pendente  lite  will  not 
be  directed  by  the  court  in  favour  of  judgment  creditors  (5) 
against  the  original  debtor  and  owner  of  the  estate,  upon 
getting  aside  a  firaudulent  conveyance;  the  principle  with  re- 
spect to  such  creditors  being  merely  to  remove  the  obstruction 
from  their  way,  so  as  to  leave  the  estate  free  for  them. 

1490.  The  rents  and  profits  received  by  the  heir,  being 
part  of  the  assets  of  the  ancestor,  against  which  the  judgment 
creditors  could  have  had  judgment  at  law,  they  are  entitled 
to  an  account  of  them  against  the  heir  in  equity  (r). 

1491.  The  right  of  the  legal  mortgagee  is  to  take  posses- 
sion (715)  ;  and  so  long  as  he  abstains  from  doing'  so,  neither 
the  mortgagor,  remaining  in  possession  («),  nor  his  assignees  in 
bankruptcy,  nor  a  person  holding  under  a  mere  voluntary  trust 
for.  the  mortgagor,  and  whose  possession  may  therefore  be  con- 
sidered to  be  that  of  the  mortgagor  {t),  is  bound  to  account  to 
the  mortgagee  for  the  rents  (1510).  And  this  rule  applies 
not  only  to  the  case  of  a  mortgage  in  fee,  but  also  to  a  security 
upon  a  term  (m),  or  an  estate  for  lives  (a:) ;  precluding  any 
account,  though  the  term  have  expired,  or  the  lives  dropped ; 
and  as  well  to  the  owner  of  an  estate  in  possession,  keeping 
down  the  interest  of  charges  on  the  estate  ( y)  as  to  an  ordi- 
nary mortgagor  (611).     And  the  mortgagee  of  a  rent-charge, 

(p)  Lewes  v.  Morgan,  3  Y.  &  J.  394  j  ings  Co.,  snpra;  CaJwell,  Exp.,  1  Mol, 

6  Price,  42;  8  Bligh,  8U;  Lawless  v.  259. 

Mansfield,  1  Dru.  &  War.  557;  Gres-  (t)  Hele  v.  Lord  Bexley,  20  Beav. 

ley  r.  Moulsey,  8  Jur.,  N.  S.  320.  127;   Flight  v.  Camac,  4  W.  E.  654, 

(j)  Higgins  V.  York  Buildings  Co.,  L.  C;  25  L.  J.,  N.  S.,  Ch.  654. 

2  Atk.  107;  and  see  10  Hare,  43.  («)  Gresley  v.  Adderley,  1  Sw.  573. 

(r)  Higgins  v.  York  Buildings  Co.,  (a;)  Coleman  v.  Duke  of  St.  Albans, 


supra. 


3  Ves.  25. 


(s)  Drummond  «.  Doke  of  St.  Al-  (y)  Earl  of  Clarendon  v.  Barbam, 

bans,   5  Ves.  438 ;   Wilson,  Exp.,  2       1  Y.  &  C.  C.  C.  688. 
Ves.  &  B.  252;  Higgins  v.  York  Build- 


928  RIGHT  OF  MORTGAGEE 

during  the  life  of  a  tenant  for  life,  and  who  has  not  entered 
into  possession,  is  not  an  assign  of  the  mortgagor  within  the 
Apportionment  Act,  and  cannot  have  payment  of  the  arrears 
of  his  rent-charge  out  of  the  apportioned  part  of  the  rents  to 
the  death  of  the  tenant  for  life  (z). 

Nor  wiU  the  mortgagee  out  of  possession  be  entitled  to  the 
rents  paid  by  the  tenants  to  the  receiver  in  the  cause,  even  after 
notice  given  them  by  the  mortgagee ;  it  being  first  necessary  to 
apply  to  the  court  to  discharge  the  receiver  (611);  Nor  to 
growing  crops  which  have  been  removed  by  the  mortgagor 
between  the  time  of  demand  and  recovery  of  possession,  unless 
he  can  claim  them  as  emblements,  under  an  express  contract  of 
tenancy;  but  he  has  a  right  to  all  crops  growing  on  the. premises 
when  he  takes  possession  (a). 

The  mortgagor,  on  the  other  hand,  can  have  no  allowance  for 
expenditure  on  the  estate  (b)  (455). 

1492.  The  legal  mortgagee  who  gives  notice  to  the  tenant 
holding  under  a  lease  made  before  or  contemporaneously  with 
the  mortgage,  to  pay  him  the  rentj  becomes  entitled  without 
attornment  by  the  tenant  to  the  rent  due  at  the  date  of  the 
notice,  as  well  as  to  that  which  accrues  afterwards  (c)  (717, 
736),  ,But  the  mortgagee  cannot  by  such  a  notice  to  a  tenant 
whose  tenancy  commenced  after  the  mortgage,  where  there  is 
no  attornment  by  the  tenant,  prevent  the  mortgagor  or  his 
assignee  from  recovering  the  rent  from  the  tenant,  or  cause  him 
to  hold  of  the  mortgagee.  And  the  attornment  of  the  tenant 
will  not  set  up  the  mortgagee's  title  by  relation  to  the  time  of 
the  notice  {d)  (736). 

In  bankruptcy,  the  legal  mortgagee  takes  the  rents  (e)  from 
the  time  at'  which  he  enters  or  gives  notice  to  the  tenant ;  or  if 

\ 

,  (if)  Marquis  of  Anglesey's  Estate,  (,d)  Evans  v.  Elliott,  9  A.  &  E.  342;. 

Re,  L.  R.,  17  Eq.  283.  Hickman  v.  MacWn,  4  H.  &  N.  716. 

(a)  Temple,  Exp.,  1  Gl.  &  J.  216.  (e)  I/iving,  Exp.,  1  Deac.  1;  2  Mont.: 

,.  (J)  Norris  v.  Caledonian  Insurance  &  A.  223;  Barnes,  Exp.,  8  id.  497;  3 

Co.,  17  W.  R.  954.  Dea.  223.    Payments  under  licence  to 

,  (c)  Moss  V.  Gallimore,  1  Dougl.  279;  dig  brick  earth,  held  to  belong  to  the 

see  4  Anne,  c.  16,  s.  9,  10.  mortgagee  as  rent  in  arrear.    (Hankey, 

Exp.,  Mont.  &  Mac.  247.) 
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he  neither  enters  nor  gives  notice,  then  from  the  time  of  sale 
only,  the  order  for  sale  not  being  equivalent  to  notice. 

But  as  the  equitable  mortgagee  cannot  generally  take  posses- 
sion, his  right  to  the  rent  does  not  arise  by  notice  to  the  tenant, 
and  is  not  recognized  tiU  the  time  of  the  application  upon  which 
the  order  for  sale  is  made.  From  that  time  he  is  entitled  to  the 
Tent(f),  even  though  an  inquiry  as  to  the  dates  of  his  securities' 
form  part  of  the  order  (ff).  And  if  by  any  means  he  should  get 
into  lawful  possession,  he  will  be  entitled,  as  a  legal  mortgagee 
under  like  circumstances,  to  the  rents  from  the  date  of  his  pos- 
session (A),  and  he  will  not  be  made  to  refund  them  upon  the 
granting  of  the  order  (i). 

From  the  time  of  the  receiver's  discharge,  or  of  the  applica- 
tion for  it,  the  mortgagee  may  be  considered  to  be  in  possession, 
and  to  be  entitled  to  the  rents  (A).  And  when  a  sequestration 
has  been  issued  for  contempt,  the  rents  received  by  the  seques- 
trators will  be  ordered  to  be  paid  to  mortgagees  coming  in  to 
be  examined  pro  interesse  suo,  and  showing  their  title ;  because 
the  sequestrators  are  officers  of  the  court,  and  hold  for  the 
persons  rightfully  entitled,  and  not  for  the  plaintiff  (Z)  (657). 

li,  however,  the  mortgagee  be  dispossessed  by  the  morlgagor's 
collusion  with  the  tenants,  and  his  persuasion  to  attorn  to  him, 
he  ought  to  account  for  the  rents  upon  coming  to  redeem  (m), 
and  the  court  will  restrain  him  from  committing  waste  (w),  if 
necessary,  though  no  injunction  be  prayed  by  the  bill. 

1493.  An  execution  creditor  is  not  entitled  to  rent  which 
became  due  after  the  delivery  of  the  writ  of  elegit,  but  before 
inquisition  (o). 

(/)  Barrel!,  Exp.,  3  Mont.  &  A.  (i)  Williams,  Exp.,  13  W.  B.  564. 

439j    Carlon,  Exp.,  id.  328;    2  Dea.  (J)  Thomas  v.  Brigstocke,  i  Buss. 

332;   Scott,  Exp.,  3  Mont.  &,  A.  592;  64. 

3  Deac.  304 ;  Biguold,  Exp.,  2  Mont.  (0  Walker  v.  Bell,  2  Mad.  21 ;  and 
&  A.  16.  see  cases  cited  there ;  Tatham  v,  Parker, 

(g)  Thorpe,  Exp.,  3  Mont.   &   A.  1  Jur.,  N.  S.  992;  1  Sm.  &  Gif.  506. 

441;  3  Deac.  86;  Bignold,  Exp.,  2  Gl.  See  Mmiagh  v.  Tisdall,  2  Ir.  Eq.  B. 

&  J.  273;    Smith,  Exp.,  3  M.  D.  &  41. 
De  G.  680;  13  L.  J.,  N.  S.,  Bank.  21.  (m)  Mead  v.  Lord  Orreiy,  3  Atk. 

(h)  Bignold,    Exp.,    Postle,  Be,  4  235. 
Dea.  &  Ch.  259;  2  Mont.  &  A.  214;  («)  Goodman  v.  Kine,  8  Bear.  379. 

4  L.  J.,  N.  S.,  Bank.  58.  ,     (o)  Sharp  v.  Key,  8  M.  &  W.  379. 
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1494.  The  receiver  is  entitled  to  rents  in  arrear  at  the  time 
of  his  appointment ;  but  as  to  the  produce  of  crops  shipped  to 
the  consignees  of  the  mortgagor,  but  not  converted  prior  to  the 
appointment  of  a  receiver  on  behalf  of  the  mortgagee  (p),  the 
mortgagor  is  not  obliged  to  give  any  account  of  it. 

•  1495.  The  assignee  of  the  security  wiU  be  bound  to  allow 
payments  made  by  the  mortgagor  to  the  original  mortgagee, 
after,  but  without  notice  of  the  assignment  (q) ;  but  not  pay- 
ments of  principal  made  to  his  solicitors,  if  the  solicitors  had 
no  special  authority  to  receive  such  payments  (r). 

If  payments  be  made  by  a  receiver  to  a  mortgagee  in  excess 
of  the  interest  to  which  he  is  entitled  under  his  security,  as 
against  a  subsequent  incumbrancer,  they  wiU  not  be  set  against 
his  principal,  but  will  be  treated  as  monies  paid  to  the  wrong 
person,  and  to  be  recovered  by  another  proceeding  («). 

If  money  be  paid  by  a  surety  in  discharge  of  a  security  which 
afterwards  proves  to  be  sufficient,  the  surety  is  entitled  to  be 
reimbursed  (t). 

Of  Accounts  against  the  Mortgagee  and  his  Assignees. 

1496.  As  a  general  rule,  the  bona  fide  purchaser  of  an 
incumbrance,  for  less  than  is  due  upon  it,  or  than  it  is  worth, 
whether  he  be  a  creditor  of  the  mortgagor  (m)  or  a  stranger  («), 
is  entitled,  both  against  the  mortgagor  or  his  heir  (a:)  and  other 
incumbrancers  (y),  to  be  paid  all  that  is  due  on  the  purchased 
security  (1575)  :   and  there  is  no  right  against  him  for  an 

(^)  Codrington    v.    Johnstone,    1  (r)  Withington  «.  Tate,  L.  U.,  4  Ch. 

Beav.  620  j  8  L.  J.,  N.  S.,  Ch.  282.  288. 

As  to  the  right  of  prior  mortgagees  («)  Law  ®.  Glenn,  L.  E.,  2  Ch.  634. 

and  judgment  creditors  who  have  ex-  (<)  Sawyer  v.  Goodwin,  L.  E.,  1  Ch. 

tended  a  receiver  obtained  by  a  puisne  Div.  351. 

incumbrancer  under  the  mortgage  and  (?«)  Morret  v.  Faske,  2  Atk.  54;  Darcy 

receiver  acts  in  Ireland,  to  rent  in  ar-  v.  Hall,  1  Vem.  49. 

rear,  see  Davoren   ®.  Collins,  2    Jo.  («)  Davis  ».  Barrett,  14  Beav.  642; 

807 ;    Coleman  v.  Mason,  4    Ir.  Eq.  Anon.,  1  Salk.  154. 

E.  421;   Boyd  v.  Burke,  8  id.   660;  {x)  Phillips  v.   Vanghan,   1  Vem. 

Moore   B.    Marquis   Donegal,    11    id.  336 ;    Asoough  v.  Johnson,  2  Vem. 

412:  66. 

(y)  Williams  v.  Sorrell,  4  Ves.  389.  (y)  Morret  v.  Paske,  2  Atk.  54. 
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account  of  what  he  has  paid  for  his  purchase  (z).  So  if  the 
reversioner  in  fee,  not  being  the  original  mortgagor  of  an  estate 
which  is  subject  to  several  charges,  purchase  the  first  for  less 
than  is  due  upon  it,  he  may  hold  it  for  all  that  is  due,  and  the 
puisne  incumbrancers  shall  have  no  account  against  him,  nor 
any  equity  to  make  the  purchased  security  stand  only  for  the 
price  which  he  paid  for  it  (a).  This  rule,  which  in  several 
earlier  cases  {b)  was  somewhat  differently  stated,  depends  upon 
the  principle  (c),  that  the  assignee  stands  in  the  place  of  his 
assignor ;  and  as  the  latter  might  have  assigned  to  him  gratis, 
it  is  but  just  that  the  measure  of  the  allowance  should  be  what 
was  due,  and  not  what  was  paid.  The  assignee  taking  the 
hazard,  should  also  have  the  benefit  of  the  bargain,  of  which 
neither  the  mortgagor,  nor  any  subsequent  incumbrancer,  can 
have  any  equity  to  deprive  him. 

1497.  The  rule  is,  however,  difierent,  if  the  purchaser  of 
the  incumbrance  be  a  person,  in  whom  the  estate  charged  with 
the  incumbrance  has  become  vested,  subject  also  to  other  lia- 
bilities of  the  former  owner ;  as  the  heir  at  law,  or  executor 
of  the  latter  («?) :  or  if  he  be  a  person  standing  in  any  con- 
fidential relation  with  the  mortgagor,  by  reason  of  which  his 

(z)  It  was  otherwise  by  the  civil  law  transferee  to  be  entered  into  where  the 
as  altered  by  the  lea;  Anastasiana,  purchase  was  fairly  made,  and  had  been 
under  which  an  assignee  for  valuable  recognized  judicially  in  the  presence  of 
consideration  of  a  debt  or  other  chose  the  mortgagor ;  holding  that  the  Anas- 
in  action,  whether  secured  by  mortgage  tasian  law,  or  any  analogous  rale,  can- 
or  otherwise,  could  not  recover  against  not  justly  be  applied  to  cases  free  from 
the  debtor  or  his  estate,  for  more  than  the  taint  of  unfairness,  nor  unless  it  be 
the  consideration  which  he  paid  to  the  clearly  shown  to  be  applicable.  (Col- 
assignor,  with  legal  interest  from  the  qnh.  R.  C.  L.  §  1758;  3  Bnrge,  Com. 
time  of  payment.  This  law,  including  550;  lilacrae  v.  Goodman,  5  Mo.  P.  C. 
the  right  to  compel  the  cessionary  to  315. 

swear  to  the  amount  paid,  by  which  (a)  Davis  v.  Barrett,  14  Beav.  542. 

after  tender  he  is  bound,  is  said  to  pre-  {h)  See  Phillips  v.  Vaughan,  1  Vem. 

vail  in  Holland,  and  as  part  of  the  836;  Long  v.  Clopton,  1  Vem.  464,  n. ; 

Eoman  Dutch  law  is  in  force  in  the  Williams  v.  Springfield,  id.  476. 

colony  of  British  Guiana.  But  it  seems  (c)  Anon.,  1   Salic.  154;    and  see 

not  to  be  applicable  where  the  purchase  Dobson  v.  Land,  14  Jur.  290;  8  Hare, 

was  made  by  a  puisn^  incumbrancer.  216. 

And  in  the  colony  the  privy  council  has  (d)  Braithwaite  v.  Braithwaite,    1 

refused  to  allow  the  question  of  the  Vem.  335;   Morret  v.  Paske,  2  Atk. 

amount  of  the  consideration  paid  by  a  54. 

3o2 
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interest  and  Ms  duty  are  in  conflict;  unless  (as  is  laid  down  in 
Vernon  (e)  )  the  purchaser  have  bought  to  protect  an  incum- 
brance to  which  he  himself  is  entitled.  Such  is  the  position  of 
a  guardian  (/),  trustee  {g),  counsel  (A)  or  agent  (J) ;  the  tenant 
for  life  also,  according  to  Lord  St.  Leonards,  if  he  buys  a 
mortgage  on  the  inheritance  for  less  than  is  due,  does  so  for 
the  benefit  of  the  estate  (J) ;  and  subject  to  the  same  equity 
is  the  surety  (A)  of  the  mortgagor :  who,  being  Hable  upon  a 
contract  of  indemnity  with  his  principal,  is  under  an  obligation, 
if  he  can  make  terms  with  the  creditor,  to  treat  the  settlement 
as  a  payment  of  the  debt,  and  to  give  his  principal  the  benefit 
of  the  arrangement.  To  all  these  persons,  therefore,  no  more 
will  be  allowed  in  account,  than  they  have  paid  for  the  incum- 
brance, with  interest  at  the  legal  or  current  rates  if  that  be  less 
than  the  interest  reserved  (T). 

1498.  This  equity  continues  to  operate,  although  the  actual 
employment,  or  circumstances,  which  produced  the  relation  of 
trustee  and  cestui  que  trust,  have  ceased  to  exist ;  so  that  the 
purchaser  of  an  incumbrance,  who  has  stood  towards  those 
interested  in  the  estate  in  the  relation  of  trustee,  although 
he  no  longer  does  so,  wiU  be  allowed  no  more  than  he  has 
paid,  unless  he  have  entered  into  a  fair  contract  with  the 
persons  interested,  that  he  may  become  the  purchaser ;  or  can 
show,  that  there  was  no  fraud  or  concealment,  nor  any  ad- 
vantage taken  of  information  acquired  in  the  character  of 
trustee  (m). 

1499.  A  mortgagee,  after  payment  of  his  mortgage  debt, 

(e)  Darcy  v.  Hall,  1  Vem.  48.  (J)  See  Hill  v.  Browne,  Dr.  426;  6 

(/)  Powell  V.  Glover,  3  P.  Wms.  Ir.  Eq.  E.  403. 

251,  note.  (A)  Reed  v.  Noma,  2  My.  &  Cr.  361 ; 

{g)  Morret  v.    Paske,    supra  ;    see  Eushforth,  Exp.,  10  Ves.  420;  Batcher 

also  Baskett  v.  Cafe,  4  De  G.  &  S.  o.  Churehill,  14  Ves.  567. 

388.  (l)  Carter  v.  Palmer,  8  CI.  &  Fin. 

{h)  Carter  v.  Palmer,  8  CI.  &  Kn.  657. 

657.  (m)  Carter  «.  Palmer,  8  CI.  &  Pin. 

(i)  Hobday  v.  Peters,  28  Beav.  349 ;  857;  James,  Exp.,  8  Ves.  262 ;  Coles 

6  Jur.,  N.  S.  794;   Morret  v.  Paske,  v.  Trecothick,  9  Ves.  247. 
supra. ' 
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■has  been  said  (n)  to  he  a  trustee  within  this  rule,  but  hardly 
seems  to  be  within  the  principle;  unless,  perhaps,  it  be  a 
mortgagee  in  possession,  holding  over  after  payment.  But 
though  the  purchase  be  made  by  a  person,  who,  under  ordinary 
circumstances,  would  be  allowed  no  more  than  he  paid :  yet  if 
it  were  made  under  the  advice  of  a  puisn6  incumbrancer,  who 
did  not  disclose  the  fact  that  he,  and  not  the  purchaser,  would 
reap  the  benefit  of  it,  the  fuU  sum  due  will  be  allowed  to  the 
assignee  (o). 

1 500.  Where  it  was  alleged  by  the  mortgagor  in  his  bill, 
that  the  assignment  was  made  to  the  solicitor  of  the  assignor, 
under  an  arrangement  between  the  plaintiff  and  the  assignor 
of  the  mortgage,  so  that  the  solicitor  became  a  trustee  for  the 
mortgagor,  and  the  estate  redeemable  at  the  price  paid  by  the 
solicitor,  though  he  had  afterwards  assigned  in  consideration 
of  the  whole  principal  money  secured  by  the  deed ;  the  court, 
in  the  abseftce  of  sufficient  evidience  on  the  point,  ga,ve(p) 
the  mortgagor  the  option  of  taking  an  inquiry  into  the  truth 
of  the  circumstances  under  which  the  assignment  was  alleged 
to  have  been  made. 

If,  upon  a  sale  of  the  mortgaged  estate  by  the  mortgagee, 
under  his  power  of  sale  or  otherwise,  or  by  the  mortgagor,  with 
the  mortgagee's  consent,  it  be  agreed  that  the  purchase-money 
shall  be  received  by  the  latter,  in  part  reduction  of  the  debt ; 
or  if  it  appear  fi'om  the  nature  of  the  transaction  that  the 
money  was  paid  to  tfie  mortgagee  in  respect  of  the  mortgage, 
the  payment  will  be  taken  (y)  as  agaiast  the  mortgagee  to  have 
been  so  made,  and  not  to  have  been  made  on  a  general  account, 
between  him  and  the  mortgagor.     And  if  the  mortgagee  have 

(»)  Baldwyn  v.  Banister,  3  P.  Wms.  the  dower,  and  which  was  allowed  him. 

251,  n. ;  but  see  Dobson  v.  Land,  14  It  appears,  therefore,  that  the  point  did 

Jur.  288;  8  Hare,  216.    According  to  not  arise. 

the  report  of  Baldwyn  v.  Banister,  the  (o)  Bayly  v.  Wilkins,  a  J.   &   L. 

heir  of  the  mortgagor  was  to  have  ,the  630. 

benefit  of  the  purchase  by  the  moi-t-  (p)  Batchelor  v.  Middleton,  6  Hare, 

gagee  of  the  dower  of  the  mortgagor's  75. 

widow ;    but,  according    to  the  Eeg.  (?)  Young  o.  English,  7  Beay.  lOj 

Lib.  A.  1717,  609,  the  mortgagee  only  Johnson  ».  Booms,  2  Y.  &  C.  C.  C. 

claimed  the  sum  which  he  had  paid  for  268. 
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adopted  the  mortgagor's  contract  for  sale,  the  mortgagee  as 
between  himself  and  the  purchaser  stands  in  the  mortgagor's 
place,  and  must  bear  the  loss  occasioned  by  the  insolvency 
of  a  person  to  whom  the  deposit  has  been  paid  (r).  But  as 
between  the  mortgagee  and  the  mortgagor,  if  the  former  have 
consented  to  the  sale  upon  the  terms  that  he  shall  be  paid  out 
of  the  purchase-money,  although  his  execution  of  the  convey- 
ance and  signature  of  the  receipt  will  discharge  the  purchaser, 
it  win  not  discharge  the  mortgagor,  if  the  money  be  mis- 
appropriated by  his  agent  without  the  mortgagee's  default, 
though  the  agent  may  have  also  acted  for  the  mortgagee  («). 

Interest  paid  on  money  which  is  afterwards  found  not  to  be 
included  in  the  mortgage  will  not  be  taken  to  have  been  paid 
on  account  of  the  principal  {t). 

1601.  Creditors  who  sell  the  securities  in  their  handsj  and 
purchase  themselves,  must  take  them  at  the  market  price  of 
the  day;  and  cannot  credit  the  debtor  with  less  than  that  price, 
on  the  speculation  that  if  the  securities  had  come  together  into 
the  market,  the  price  would  have  fallen  (m). 

1 608.  It  has  been  laid  down,  that  in  a  suit  for  an  account, 
evidence  as  to  the  state  of  the  accounts  ought  not  to  be  allowed 
at  the  hearing,  because  of  the  inconvenience  of  taking  an 
account  in  part,  which  ought  to  be  taken  altogether  on  a 
subsequent  proceeding  (x).  But  it  has  been  pointed  out  that 
such  evidence,  though  inadmissible  to  prove  at  the  hearing  the 
particulars  of  the  account,  may  be  material  to  show  the  right 
to  an  account  where  the  defendant  has  not  i?i  terms  conceded 
it ;  fop  the  right  is  then  matter  of  evidence  {y). 

The  court  may  decide,  at  the  hearing  on  the  certificate  and 
merits,  how  the  account  ought  to  be  taken  {z). 

[r)  Eowe  v.  May,  18  Beav.  613.  evidence  at  the  hearing  that  an  annni- 

(s)  Barrow  «.  White,  2  J.  &  H.  680.  tant  was  not  overpaid.     (Knebell  v. 

{t)  Blandy  v.  Kimber,  25  Beav.  537.  White,  2  Y.  &  C.  20.) 

(M)  Stubbs  u  Lister,  1  Y.  &  C.  C.  (j^)  Tomlin  t).  TomUn,  1  Hare,  236, 

C.  81.  245. 

(x)  Walker  f.  Woodward,  1  Russ.  (z)  Bume  v.  Robinson,  1  Dm.  & 

107;  Law  v.  Hunter,  id.  100.    And  War.  688;  Skirrett  v.  Athy,  1  Ba.  & 

Alderson,  B.,  seems  to  have  been  in-  Be.  433. 

clined,  upon  these  authorities,  to  reject 
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In  a  question  as  to  accounts  which  had  been  kept  by  a 
creditor  in  the  position  of  a  trustee,  but  which  were  always 
open  to  the  inspection  of  the  debtor,  the  books  were  ad- 
mitted as  primS,  facie  evidence  of  the  amount  of  all  monies 
received  and  paid  by  the  creditor,  with  liberty  to  surcharge 
and  falsijfy  (a). 

Of  Accounts  against  the  Mortgagee  in  Possession. 

1603.  The  mortgagee  who  takes  possession  of  the  mort- 
gaged estate  is  required  to  be  diligent  in  realizing  the  amount 
due  on  the  mortgage,  that  the  estate  may  be  restored  {b). 
He  is  liable  (c)  to  account  for  the  rents  and  other  profits 
during  his  possession  (and  in  taking  such  an  account  the 
Statute  of  Limitations  is  no  bar  {d) ),  unless  he  can  enter  into 
possession  under  such  an  agreement  with  the  mortgagor,  for 
possession  at  a  fixed  rent,  as  the  court  will  uphold  (350). 

1604.  The  pawnee  of  a  chattel  is  also  bound  to  render  a 
due  account  of  all  the  income  and  profits  derived  from  the 
pledge  (755),  where  such  an  account  is  within  the  scope  of 
the  bailment,  as  in  the  case  of  profits  arising  from  the  labour 
of  cattle  pledged ;  being,  however,  entitled  to  deduct  all 
necessary  costs  and  expenses.  But  it  is  considered  that  the 
pawnee  is  only  liable  for  such  profits  as  he  might  have,  but 
has  not  made,  when  he  has  neglected  an  implied  obligation 
to  employ  the  pledge  at  a  profit,  as  in  the  case  of  a  ferry-boat 
or  a  coach,  the  employment  of  which,  in  the  ordinary  mode 
of  hire,  was  contemplated  by  the  parties  (e).  There  appears, 
however,  to  be  a  distinction  as  to  benefits  incidentally  arising 
to  the  pawnee  firom   the  possession  of  the  pledge,  and  not 

(a)  Ogden  v.  Battams,  1  Jur.,  N.  S.  And  he  is  bound,  if  required  fty  the 

79] ,  interrogatories  in  a  redemption  suit,  to 

(i)  Per  Turner,  L.  J.,  Lord  Ken-  set  out  in  his  answer  such  particulars 

sington  v.  Bonverie,  7  De  G.,  M.  &  G.  as  will  sufficiently  show  the  state  of 

157  i   1  Jur.,  N.  S.  581.    As  to  the  the  account.    (Elmer  v.  Creasy,  L.  R., 

different  nature  of  the  possession  of  a  9  Ch.  69.) 

person  who  holds  under  a  receivership  {d)  Hood  v.  Easton,  2  Jur.,  N.  S. 

deed,  see  S.  C.  729. 

(c)  Gould  V.  Tanered,  2  Atk.  634;  (I)  Story,  Bailments,  §  343. 
Langton  v.  Wait*,  L.  R.,  4  Ch.  402. 
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acquired  by  its  employment  for  profit,  where  the  pawnee  is 
put  to  expense  in  keeping  it ;  for  we  have  already  seen  that 
if  the  pledge  be  a  cow  or  a  horse,  the  pledgee  may  take  the 
milk  of  the  one,  and  may  ride  the  other,  by  way  of  recom- 
pense (755). 

1505.  A  person  in  possession  of  an  estate  under  a  deed 
which  is  in  effect  a  mortgage,  accounts  as  a  mortgagee, 
though  the  deed  under  which  he  holds  is  in  terms  a  deed 
of  trust  (/). 

1506.  The  representatives  of  an  incumbrancer  (being  also 
the  trustee),  under  a  deed  by  virtue  of  which  he  was  to  be  in 
possession,  and  to  apply  the  rents  in  payment  of  the  interest 
and  principal  of  the  mortgage  debt  during  a  certain  period, 
and  then  to  sell  and  pay  off  the  residue  and  hold  the  surplus 
upon  the  trusts  of  the  deed,  are  only  liable  to  account  (in  a  suit 
by  them  for  an  account  and  sale  and  payment  of  the  mortgage 
debt)  as  mortgagees  in  possession  during  actual  possession,  and 
not  for  rents  which  the  trustee  might  have  received  if  he  had 
taken  possession  earlier,  though  after  accepting  the  trust  he 
had  for  many  years  suffered  the  settlor  to  receive  the  rents; 
but  it  seems  that  upon  a  cross  suit  by  the  cestuis  que  trust 
of  the  settlement  to  have  the  benefit  of  the  trusts,  the  trustee's 
estate  might  have  been  made  liable  to  the  earlier  rents  also  {g). 

1507.  A  mortgagee  is  not  held  to  have  taken  possession 
merely  because  he  has  insured  the  property,  or  has  asked  for 
without  obtaining  the  rent,  if  there  be  no  evidence  of  an  act 
amounting  to  attornment  (Ji). 

1 508.  It  is  in  the  discretion  of  the  court  to  grant  an  inquiry 
as  to  the  fact  of  possession,  though  it  is  usual  to  grant  it  upon 
the  suggestion  in  the  pleadings.  The  inquiry  wiU  be,  whether 
the  mortgagee  have  been  in  possession  of  the  rents  and  profits 

(/)  Chambers  «.  Goldwin,  5  Ves.      L.  J.,  N.  S.,  Ch.  262. 
«34;  9  id.  254.  Qi)  Ward  v.  Carttar,  35  Beav.  171 ; 

(y)  Beare  v.  Prior,  6  Beav.  183;  12      L.  E.,  1  Eq.  29. 
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as  mortgagee,  and  if  he  have,  the  account  is  directed  to  be  taken 
against  him  as  such,  including  -wUful  default  (z) ;  and  admission 
of  possession,  though  contrary  to  the  fact,  has  been  held  to 
make  him  liable  to  account  on  that  footing  (A), 

1 509.  The  mortgagee  who  gives  notice  to  the  tenant  not  to 
pay  rent  to  the  mortgagor,  and  yet  does  not  take  possession, 
must  answer  for  any  loss  arising  from  his  neglect  (J).  He  is, 
however,  not  bound  upon  taking  possession  to  enter  upon  the 
whole  of  the  mortgaged  property ;  and  if  he  suffer  the  mort- 
gagor to  receive  the  rent  of  part,  he  will  not  be  charged  con- 
structively, as  if  in  possession  of  the  whole  (m). 

1510.  He  is  subject  to  account  to  those  who  are  interested 
in  the  equity  of  redemption,  and  he  cannot  by  any  dealing 
with  the  estate  discharge  himself  of  this  liability  (n).  After 
receiving  notice  of  a  puisn6  mortgage,  the  mortgagee  in  pos- 
session becomes  liable  to  account  to  the  puisn6  incumbrancer 
for  so  much  of  the  surplus  rent  as  he  has  paid  to  the  mort- 
gagor or  his  representatives ;  but  so  long  as  the  mortgagee  in 
possession  is  without  notice,  the  puisn6  mortgagee  cannot  call 
upon  him  or  the  mortgagor  for  an  account  of  the  bygone 
rents  (o)  (1491). 

The  suit  of  the  puisn6  incumbrancer,  brought  to  enforce  his 
claim  (the  prior  incumbrancer  being  made  a  party),  amounts 
to  an  equitable  possession  of  the  rents,  and  binds  (/>)  the 
surplus  rents  in  the  hands  of  the  prior  incumbrancer  until  the 
dismissal  of  the  suit,  though  it  be  not  prosecuted.  And  the 
mortgagee  must  account  for  whatever  he  may  receive  after 
the  order  to  account  {q),  though  the  practice  is  to  direct  the 

(i)  Dobaon  v.  Lee,  1  T.  &  C.  C.  C.  (re)  Hinde  v.  Blake,  11  L.  J.,  N.  S., 

7U.    But  no  special  direction  as  to  Ch.  26. 

wilful  default  seems  necessary,  for  ac-  (o)  Haddocks  v.  Wren,  3  Eep.  in  Ch. 

counts  are  so  taken  against  the  mort-  109;  Berney  v.  Sewell,  1  Jac.  &  W. 

gagee  in  possession  by  the  course  of  647;  Parker  v.  Calcraft,  6  Mad.  11; 

the  court  (1524)-  Archdeacon  «.  Bowes,  13  Price,  353, 

(i)  Parker  v.  Watkins,  Johns.  133.  368. 

{I)  Heales  v.  M'Murray,  23  Bear.  (p)  Parker  v.  Calcraft,  6  Mad.  11. 

401.  (q)  Bnlstrode    v.  Bradley,  3   Atk. 

(»»)  Soar  V.  Dalby,  15  Beav.  156.  582. 
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account  without  future  words.  But,  it  is  said,  lie  is  not  bound 
to  account  to  a  puisn6  incumbrancer  for  the  profits  received 
after  foreclosure,  though  he  had  notice  of  his  claim  before 
decree  (r). 

1511.  As  to  surplus  rents  which  the  mortgagee  has  paid 
over  to  or  allowed  the  mortgagor  to  receive,  before  any  other 
creditor  commenced  proceedings  or  gave  notice  of  his  claim, 
the  mortgagee  will  be  allowed  them  in  account  as  matter  of 
just  allowance,  or  may  have  leave  to  set  off  any  just  demand ; 
and  no  creditor  can  recover  the  rents  so  paid  over  or  received 
in  any  subsequent  proceeding  («). 

A  mortgagee  in  possession  is  chargeable  with  surplus  rents, 
which,  instead  of  applying  in  discharge  of  principal  and 
interest,  he  has  allowed  to  be  received  by  a  married  woman, 
the  owner  of  the  estate,  for  her  maintenance,  without  her 
husband's  permission;  but  if  there  be  reasonable  ground  to 
suppose  that  on  application  to  the  court,  such  payments 
would  have  been  ordered  or  sanctioned,  the  mortgagee  will 
not  be  charged  with  costs,  of  which  none  will  be  given  on 
either  side ;  although,  by  disallowing  the  payments,  the 
balance  of  the  account  be  turned  in  the  mortgagor's 
favour  (i). 

Where  a  mortgagee  by  mistake  included  in  a  lease  of  the 
mortgaged  estate  land  which  was  not  mortgaged  to  him,  but 
to  another  incumbrancer,  who  concurred  in  the  lease,  the  latter 
was  held  to  be  entitled  to  have  the  rents  apportioned,  and  to  an 
account  of  a  proportion  of  the  back  rents  (m). 

1512.  If  the  incumbrances  be  such,  that  they  cannot  be 
made  effectual  without  execution  (as  in  the  case  of  a  charge 
upon  an  ecclesiastical  benefice,  which  must  be  perfected  by 
sequestration  (773) ),  a  subsequent  execution  creditor  is  en- 
titled to  an  account  against  an  earlier,  although  there  be 

(r)  Bird  «.  Gandy,  7  Vin.  Abr;  45,  (i)  Clark  v.  Cook,  3  De  G.  &  S. 

pi.  20;2Eq.  Ca.  Abr.  251.  833. 

(»)  Archdeacon  v.  Bowes,  13  Price,  («)  Harryman  v.  Collins,    18  Jur. 

363,  368;  Holton  v.  Lloyd,  1  Mol.  30.  501  j  18  Beav.  11. 
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incumbrancers  prior  to  both  who  have  not  taken  out  execu- 
tion ;  for  their  incumbrances,  if  not  proved  in  the  cause,  are 
not  recognized  by  the  court ;  and  the  owners  of  them,  being 
unable  to  take  the  surplus  themselves,  are  not  suflFered  to 
keep  it  against  others  who  have  been  more  diligent  {x). 

1513.  Where  a  prior  judgment  creditor,  entitled  to  pos- 
session under  writs  of  eleffit,  agrees  with  others  in  possession 
as  to  the  discharge  of  his  debt,  the  accounts  will  not  be  so 
taken  as  to  benefit  another  puisn6  incumbrancer,  and  affect 
the  rights  of  the  prior  judgment  creditor  under  the  agree- 
ment, on  the  ground  that  the  latter,  by  a  subsequent  transac- 
tion, has  precluded  himself  from  getting  any  further  benefit 
from  his  writs  (  y). 

1514.  If  the  guardian  of  an  infant  take  a^i  assignment  of 
a  mortgage  on  the  infant's  estate,  he  must  thenceforth  account 
as  mortgagee  in  possession  (z)  (though  the  original  mortgagee 
had  not  entered),  and  not  as  guardian,  for  the  rents  and  profits 
which  have  been,  or  might  have  been,  received  by  him  since 
the  assignment.  But  a  solicitor  who  pays  off  the  mortgage 
debt  of  his  client  will  be  treated  as  his  agent,  and  not  as 
mortgagee  in  possession,  though  he  receive  the  rents  (a). 

1516.  As  the  assignee  of  a  mortgage  claiming  under  an 
assignment,  made  without  the  privity  of  the  mortgagor  to  the 
account,  will  receive  from  the  mortgagor  so  much  only  as  is 
due  on  the  security,  without  reference  to  what  was  paid  on 
the  assignment,  so  the  mortgagor,  upon  an  assignment  so 
made,  loses  none  of  his  right  to  an  account  of  past  receipts 
from  the  mortgagee  (b)  who  has  been  in  possession,  th,ough 
the  latter  may  have  accounted  with  the  assignee  (1481); 
nor  does  the  mortgagee  get  rid  of  his  liability  to  future 
accounts,  but  may  be   decreed  to  account,  both  before  and 

(oj)  Cnddington».Withy,2  Svt.  17J:.  (o)  Ward  o.  Carttar,  L.  R.,   1  Eq. 

(y)  Helei). Lord  Bexley,  17 Beav.  14.  29;  35  Beav.  171. 

(i)  Bishop  V.  Sharp,  2  Vera.  469;  (4)  Venables  v.  Foyle,  1  Ch.  Ca.  2; 

per  Sir  N.  Wright.  1  Eq.  Ca.  Abr.  328. 
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after  the  assignment :  whicli  seems  to  have  been  put  upon  the 
reason  that  the  mortgagee  must  be  responsible  for  the  person 
:to  whom  he  assigns  the  mortgagor's  estate.  It  has  been 
doubted,  whether,  if  the  mortgagor  hide  so  that  he  cannot 
be  served  with  process  in  a  foreclosure  suit,  the  mortgagee 
should  be  answerable  after  assignment  (c). 

'  1616.  Where  the  creditor  is  in  possession  of  the  debtor's 
estate,  as  receiver  under  his  power  of  attorney,  and  after- 
wards becomes  mortgagee  of,  the  same  estate,  he  wiU.  not 
necessarily  be  charged  as  a  mortgagee  from  the  time  of  his 
becoming  so:  but  must  stiU  account  (<f),  and  be  entitled  to 
allowance  as  a  receiver,  during  the  subsistence  of  the  trusts 
for  which  the  power  was  executed. 

1517.  The  tenant  for  life  being  bound  to  keep  down  the 
interest  upon  mortgages  (e)  (1558),  the  accounts  will  be 
taken  as  againit  his  assignee  on  the  footing,  that  as  such 
assignee  he  was  bound  to  keep  down  the  interest  of  the  in- 
cumbrances affecting  the  inheritance,  which  were  vested  in 
him,  out  of  such  rents  as  he  had  received  (/)  :  but  during  the 
life  estate  the  assignee  is  not  liable  to  account  as  a  mortgagee 
in  possession  (^). 

1518.  An  account  of  profits  wiU  be  directed  back  in 
favour  of  the  owner  of  an  estate,  from  whom  a  fraudulent 
conveyance  has  been  obtained,  such  account  however  being 
liable  to  be  limited  to  the  time  of  filing  the  bill  if  the  owner 
have  not  been  diligent  in  asserting  his  right  (/i). 

1519.  It  has  been  held  in  Ireland  (i),  that  the  elegit  cre- 

(c)  Venables  ».  Foyle,  1  Ch.  Ca.  2 ;  those  in  reminder. 

1  Eq.  Ca.  Abr.  328.  {g)  Whitbread  v.  Smith,  3  De  G., 

((«)  Lord  Trimleston  v.  Hamill,   I  Mac.  &  G.  727. 

Ba.  &  Be.  377.  (A)  Mulhallen  v.  Marnm,  3  Drn.  & 

(e)  Blake  v.  Foster,  2  Ba.  &  Be.  387.  War.  317. 

(/)  Incorporated  Society  v.  Richards,  (i)  M'Donnell  v.  Walshe,  2  Drn.  & 

1  Dm.  &  War.  2.58.    In  this  case  the  War.    252  ;    see    Shaw    v.  Mnrtagh, 

assignee  was  holding  over  adversely  to  Hayes,  586, 
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ditor  In  possession  is  not  bound  to  account  as  a  mortgagee  in 
possession  at  the  suit  of  a  judgment  creditor,  who  has  not 
sued  out  an  elegit  and  has  given  no  notice  of  his  claim  to  the 
creditor  in  possession ;  but  that  he  shall  only  account  from  the 
commencement  of  the  suit.  But  where  the  debtor,  or  his 
representative  (being  persons  in  privity  with  the  estate),  seeks 
an  account  from  the  elegit  creditor,  the  latter  shall  account  (A) 
for  all  that  he  might  have  received  without  wilful  default. 

So,  in  England,  where  an  elegit  creditor  came  under  1  &  2 
Vict.  c.  110,  s.  13,  for  a  sale  of  the  estate,  he  was  compelled 
to  submit  to  account  as  a  mortgagee  in  possession  (Z),  as  the 
price  of  the  relief  sought  (w),  although  Lord  Hardwicke's 
remark,  that  equity  would  oblige  the  judgment  creditor  (n)  to 
account  for  the  whole  that  he  had  received,  was  cited  as  a 
proof  that  no  further  account  could  be  had  against  him ;  and 
although  the  general  liability  of  the  judgment  creditor  to 
account  as  a  mortgagee  in  possession  was  doubted  by  Sir 
Anthony  Hart  (o). 

•  To  avoid  circuity  a  judgment  creditor,  who  gets  into  posses- 
sion as  assignee  of  a  term  of  which  he  is  a  trustee  for  the  debtor, 
and  not  under  an  elegit,  may  set  off  the  rents  and  profits  which 
he  has  received,  against  the  amount  due  to  him  in  respect  of 
his  judgment  debt;  but  he  will  be  charged  as  mortgagee  in 
possession  (jo). 

Where  a  judgment  creditor  in  possession  has  obtained  assign- 
ments of  several  judgments,  the  rents  are  to  be  applied,  first  in 
discharge  of  the  interest,  and  then  of  the  principal  of  the  judg- 
ment debt,  in  respect  of  which  he  took  possession,  and  then  in 
discharge  of  the  principal  and  interest  of  the  several  judgments 

(Ji)  O'Brien  v.  Mahon,  2  Dru.  &  his  nse,  in  respect  of  the  rents  and 

War.  306.  profits  of  the  lands,  whereof  possession 

{I)  Bull  V.  Fanlkner,  1  De  G.  &  S.  had  been  delivered  to  him  by  the  she- 

686;  17  L.  J.,  N.  S.,  Ch.  23.  riff  [or  from  and  out  of  the  real  and 

(m.)  Account  of  the  'sum  due  to  the  personal    property  of    the   judgment 

plaintiff    for    principal,  interest    and  debtor],  or  -which,  without  his  wilful 

costs,  on  his  judgment  debt  [or,  where  default,  might  have  been  received. 

the  judgment  creditor  is  an  assignee,  («)  Godfrey  v.  Watson,  3  Atk.  517. 

on  foot  of  the  judgment  obtained  by  (o)  Holton  v.  Lloyd,  1  Mol.  30. 

A.  against  B.],  and  of  all  sums  re-  (.p)  Hele  v.  Lord  Bexley,  17  Beav. 

ceived  by  him,  or  by  his  on'-er,  or  for  14. 
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in  succession,  and  not  of  the  interest  on  all  the  judgments,  before 
payment  of  the  principal  of  any  of  them  (q). 

1520.  An  equitable  mortgagee,  by  deposit,  may  have  an 
account  against  the  Crown  of  rents  and  profits  received  under 
an  extent  (r)  (850).  The  inquiry  will  be,  who  has  received 
the  rents  and  profits  of  the  estate  since  the  same  was  seized  into 
the  hands  of  her  Majesty,  under  the  writ  of  extent  against  A.  B., 
and  by  what  authority  and  to  what  amount,  and  what  has  become 
thereof. 

1521.  If  it  be  sought  to  charge  the  mortgagee  in  possession 
with  an  occupation  rent  it  ought  to  appear  («)  on  the  pleadings, 
that  he  has  been  in  actual  possession  of  the  whole,  or  some 
part  of  the  estate ',  the  mere  allegation  of  possession  not  being 
sufficient,  unless  it  appear  that  he  was  in  possession  under  a 
claim  of  absolute  ownership ;  in  which  case  (t)  an  occupation 
rent  is  directed  as  of  course.  The  direction  wUl  be  prefaced  by 
an  inquiry  (m)  as  to  the  fact  of  occupation,  and  the  occupation 
rent  will  be  fixed  according  to  the  value  which  the  estate  is 
proved  to  be  worth ;  but  no  rent  will  be  charged  during  such 
time  as  the  property  from  its  ruinous  state,  or  for  any  other 
reason,  is  incapable  of  making  any  return  (ar). 

1 522.  Under  the  prayer  for  general  relief,  the  plaintiff  is 
entitled  to  an  account  of  rents  and  profits  received,  though  it  be 
not  specially  asked,  if  the  statements  in  his  pleadings  be  suffi- 
cient to  sustain  such  a  prayer  ( y) ;  but  where  more  than  one 
person  has  been  in  possession,  and  the  plaintiff  prays  expressly 
for  an  account  against  the  last  of  them  only,  especially  if  he 
state  that  the  whole  or  almost  all  of  the  mortgage  debt  and 
interest  has  been  discharged  by  rents  received  by  him,  some 

(j)  Skirrett  v.  Athy,  1  Ba.  &  Be.  («)  See  Smart  v.  Hunt,  1  Vern.  418, 

430;  see  Montgomery  c.  Donohoe,  5  note. 

Ir.   Ch.  R.  495  J   Kirby  v.  O'Shee,  1  (u)  Set.  Dec.  225,  ed.  2 ;  468,  ed.  3. 

Jo.  565.  (a!)  Marshall  v.  Cave,  3  L.  J.,  Ch. 

(»■)  Casberd  v.  A.-G.,  Dan.  238;  6  67. 

Pr.  411.  (y)  Parker  v.  Alcock,  Tonnge,  361; 

(8)  Trulock  V.  Robey,  15  Sim.  273;  Trnlock  v.  Uobey,  15  Sim.  265. 
see  Fee  it.  Corbine,  11  Ir.  Eq.  R.  408. 
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inference  arises  that  against  the  other  the  account  was  meant 
to  be  waived.  And  it  has  been  doubted  {z)  whether  the 
prayer  for  general  relief  would  give  a  right,  in  such  a  case, 
to  an  account  against  the  person  who  was  first  in  possession. 

1623.  After  redemption,  the  mortgagor  cannot  recover  from 
the  estate  of  the  deceased  mortgagee,  under  the  common  prayer 
in  a  creditor's  suit,  sums  claimed  in  respect  of  the  profits  of  the 
estate  during  the  mortgagee's  possession,  even  though  at  the 
date  of  the  order  for  redemption  the  mortgagor  was  ignorant  of 
the  subject  of  the  claim.  The  only  remedy  in  such  a  case  is  to 
take  proceedings  to  correct  the  decree  (a). 

Of  the  Manner  of  charging  the  Mortgagee  in  Possession  and 

of  Allowances  to  the  Mortgagee. 
1524.  The  account  usually  directed  against  the  mortgagee 
in  possession  either  of  tangible  property  or  of  a  business  (6)  is 
of  what  he  has,  or  without  wilful  default  might  have,  received 
fi-om  the  time  of  his  taking  possession.  This,  it  has  been  said, 
is  the  only  instance  in  which  the  court  directs  an  account  in 
this  form  without  any  special  case  made  for  the  purpose  (c) ; 
although  a  purchaser,  whose  purchase  has  been  set  aside  and 
ordered  to  stand  as  a  security,  is  within  the  rule  (d).  The 
mortgagee,  however,  will  not  be  subject  to  such  an  accoimt, 
unless  it  be  shown,  not  merely  that  he  was  in  possession,  but 
that  he  was  so  in  the  character  of  mortgagee.  If  he  enter  and 
receive  the  rents  as  tenant  for  life  of  the  equity  of  redemp- 
tion (e),  or  under  an  agreement  of  tenancy,  or  in  the  real  or 
supposed  character  of  purchaser,  or  otherwise  do  not  assume  to 
receive  them  as  mortgagee  in  possession,  he  will  not  be  liable  to 
this  form  of  account  (f). 

(z)  Trolock  V.  Robey,  supra;   and  2  J.  &  W.  556,  558. 

see  id.  283,  note.  (c)  Per  Turner,  L.  J.,  Kensington  v. 

(a)  Shoobridge  v.  Woods,    8    Jur.  Bouverie,  7  De  G.,  M.  &  G.  156;  1 

27.  Jur.,  N.  S.  581. 

(i)  Williams  v.  Price,  1  Sim.  &  S.  {d)  Adams  v.  Sworder,  2  De  G.,  J. 

581;  see  Chaplin'  v.  Young,  33  Beav.  &  S.  44. 

330.    As  to  his  position,  if  he  becomes  (e)  Kensington  v.  Bouverie,  supra. 

a  partner  in  the  business,  see  Lord  (/)  Page  v.  Linwood,  4  CI.  &  Fin. 

Eldon's  remarks   in  Eowe  v.  Wood,  399 ;  Parkinson  v.  Hanburv,  L.  R,,  2 
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So  where  a  person  got  into  possession  under  a  forfeiture,  and 
not  as  mortgagee,  and  held  without  complaint  or  claim  for 
several  years,  and  was  dealt  with  by  persons  who  had  acknow- 
ledged that  their  rights  were  gone,  and  had  accepted  his  bounty; 
the  court  refused  to  entertain  a  suit  by  such  persons  seeking  to 
charge  the  possessor  as  mortgagee  (ff). 

1525.  The  mortgagee  is  not  usually  required  (A)  to  account 
for  more  than  he  has  received,  or  according  to  the  actual  value 
of  the  land;  unless  it  can  be  proved,  that  but  for  his  gross 
default, ,  mismanagement  or  fraud,  he  might  have  received 
more. 

Such  may  be  evidenced  by  his  refusal  or  removal  of  a  suffi- 
cient tenant  (i),  who  offered  or  paid  a  certain  rent ;  his  refusal, 
in  combination  with  the  tenant  (k),  to  receive  the  rent,  or  to 
take  out  execution  on  a  judgment  in  ejectment ;  or  his  making 
an  improper  use  of  his  security,  by  suffering  the  mortgagor  him- 
self to  take  the  profits  (Z),  to  the  prejudice  of  his  other  creditors, 
'  or,  where  he  is  bankrupt,  of  his  trustee. 

But  in  these  cases  the  proof  must  be  distinct.  The  mort- 
gagor is  not  suffered  to  bring  in  the  mortgagee,  and  ask  him 
how  much  rent  he  could  have  got,  when  in  possession,  nor  to 
involve  him  in  a  minute  inquiry  (?n),  whether  some  person  was 
ready,  unknown  to  him,  to  have  given  more  rent  for  the  estate ; 
and  the  mortgagee  may  even  be  excused  for  refusing  a  higher 
offer  from  a  sufficient  person ;  as  if  the  tenant  in  possession  be 
in  arrear,  and  by  removing  him  the  arrear  might  have  been  lost. 
And  it  is  the  duty  of  the  mortgagor,  if  he  have  the  opportunity, 
to  give  notice  to  the  mortgagee,  that  the  estate  can  be  made, 
and  to  assist  him  in  making  it,  more  productive  ;  which  if  he 
omit  to  do,  arid  lie  by,  making  no  objection  to  the  mortgagee's 

E.  &  I.  App.  I,  distinguishing  Neesom  (A)  Duke  of  Bucks  v.  Gayer,  1  Vern. 

r.  Clarkson,  2  Hare,  163.  258. 

(j)  Blennerhassett  v.  Day,  2  Ba.  &  (I)  Chapman  v.  Tanner,  1  Vern.  267; 

Be.  104,  126.  Coppring  v.  Cooke,  id.  269;  and  see  2 

(7i)  Anon.,  1  Vern.  45;  Hughes  v.  Sch.  &  Lef.  666. 

Williams,    12  Ves.  493 ;    Wragg   v.  (m)  Metcalf   v.    Campion,    1    Mol. 

Denham,  2Y.&  C.  117;  6L.J.,  N.  S.,  238;    Hughes   ■».  Williams,    12  Ves. 

Eq.,  Ex.  38.  493 ;  Brandon  v.  Brandon,  10  W.  R. 

{{)  Anon.,  1  Vern.  45.  287. 
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proceedings,  he  cannot  afterwards  charge  him  with  mismanage- 
ment. 


1 526.  The  mortgagee  in  possession  accounts  for  rent,  after 
the  rate  which  has  been  reserved.  But  if  fraud  or  wilful  default 
be  shown  by  the  other  party,  it  will  be  for  the  mortgagee  to 
prove  that  no  tenant  offered,  or  could  be  had,  with  reasonable 
diligence.  Any  act  to  prevent  the  letting,  to  which  the  mort- 
gagor was  a  party,  will  be  an  answer  to  the  charge  of  wilful 
default  (w). 

The  price  at  which  the  mortgagor  proves  the  estate  to  have 
been  let,  whilst  in  the  hands  of  the  mortgagee,  will  be  taken  (o) 
to  be  the  rate  at  which  it  was  let  during  the  whole  time  of  his 
possession,  unless  he  show  the  contrary. 

Where  a  lease  made  by  the  mortgagor  to  the  mortgagee 
has  been  set  aside  (350),  the  mortgagee  wiU  not  be  charged 
with  a  higher  rent  than  that  reserved  by  the  lease  (js)  if  the 
circumstances  were  such  that  no  higher  rent  could  be  obtained. 
And  if  a  fair  rent  have  been  reserved  on  such  a  lease,  the 
mortgagee  will  be  charged  (q)  in  account  with  the  rent,  as  it 
became  due,  till  the  first  day  of  payment  after  the  filing  of  the 
plaintifi^'s  bill,  and  from  that  time  at  a  fair  rent  to  be  fixed  by 
the  court. 

1 527.  The  mortgagee  will  be  allowed  monies  paid  for  the 
redemption  of  land  tax  (>•),  and.  for  the  renewing  of  leases 
upon  which  the  estate  is  held,  though  there  be  no  covenant 
by  the  mortgagee  to  renew  (s),  as  well  as  what  he  has  ex- 
pended for  the  preservation  of  the  estate,  as  for  head  rent,  or 
in  preserving  the  property  from  deterioration  (t),  or  in  sup- 

(n)  Trimleston  v.  Hamill,  1  Ba.  &  (r)  Knowles  v.  Chapman,  Set.  Dec. 

Be.  386j  Metcalf  v.  Campion,  1  Mol.  226,  ed.  2;  467,  ed.  3. 

238.  (s)  Woolley  v.  Drag,  2  Anst.  551; 

(ff)  Blacklock  ».  Barnes,    Sel.  Ch.  6  Bae.  Abr.  736  j  Manlove  v.  Bale,  2 

Ca.  53.  Vern.  84;  Lacon  v.  Mertlns,  3  Atk.  4. 

(^p)  Gubbins  v.  Creed,  2  Sch.  &  Lef.  But  he  cannot  compel  the  mortgagor  to 

214.  renew. 

(?)  Webb  V.  Eorke,  2  Sch.  &  Lef.  (t)  Burrowes  ■<;.  MoUoy,    2  Jo.  Sc 

661.  Lat.   521  ;    Brandon   v.  Brandon,   10 

W.  E.  287. 

M.      VOL.  II.  3  P 
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porting  the  mortgagor's  title  to  the  estate,  where  it  has  heen 
impeached,  or  otherwise  doing  what  is  essential  to  protect  the 
mortgagor's  title  (m),  or  to  make  his  own  title  good  against 
the  mortgagor,  at  law  or  in  equity,  or  in  taking  out  adminis- 
tration to  the  mortgagor  to  secure  himself,  in  case  he  were 
defeated  at  law  {^x).  Money  laid  out  in  perfecting  the  mort- 
gagee's title,  as  in  payment  of  the  fines  and  fees  upon  admis- 
sion to  copyholds,  and  the  costs  of  procuring  a  (necessary) 
Act  of  Parliament  wiU  also  be  allowed  to  the  mortgagee,  and 
so  wiU  premiums  due  to  an  insurance  office  (being  mortgagbes) 
which  the  mortgagor  has  agreed  but  failed  to  pay  (y),  and  all 
such  monies  fyill  be  added  to  the  principal  debt,  and  like  it  will 
carry  interest  (1554). 

1 5S8.  But  money  paid  for  insuring  the  mortgaged  pro- 
perty against  fire  will  not  be  allowed,  (except  under  the  statu- 
tory provision  hereafter  noticed,)  whether  the  mortgagee  were 
in  possession  or  not ;  unless  the  insurance  were  eifected  and 
continued,  in  conformity  with  the  provisions  of  the  mortgage 
deed;  for  the  mortgagee  is  entitled,  as  between  himself  and 
the  mortgagor,  to  make  and  have  the  benefit  of  any  contract 
which  does  not  afiect  the  mortgaged  property ;  and  not  being 
liable  to  accotmt  to  the  mortgagor  for  the  insurance  money, 
he  cannot  without  express  contract  charge  the  estate  with  the 
premiums  (z). 

(u)  Godfrey  r.  Watson,  3  Atk.  517;  882.  But  the  premiums  will  be  die- 
Sandon  «.  Hooper,  6  Beav.  246;  12  allowed  if  the  insurance  be  not  actually 
L.  J.,  N.  S.,  Ch.  309.  See  Blackford  effected  by  the  office.  { Grey  o.  Ellison, 
■».  Davis,  17  W.  E.  337.  As  to  the  1  Gif.  438;  2  Jnr.,  N.  S.  511.)  In 
construction  of  a  provision  in  a  colo-  the  Court  of  Admiralty  the  rule  as  to 
nial  security,  that  certain  payments  by  charges  for  wages,  towage  and  pilotage 
the  mortgagee  for  licences,  fees  and  is  that  neither  the  owner  nor  the  bond- 
other  charges  should  be  a  charge  upon  holder  will  be  allowed  them,  unless 
the  estate,  see  Fenton  v.  Blackwood,  they  were  paid  with  the  sanction  of 
Ii.  E.,  5  P.  C.  167.  the  court,  which  may  be  had  without 

(a!)  Lomax  v.  Hide,  2  Vern.  185;  instituting  a  suit.  (Janet  Wilson,  Swab. 

Eamsden  v.  Langley,  id.  536.    But  not  261 ;  Cornelia  Henrietta,  L.  E.,  1  Ad. 

costs  of  defending  his  title  to  the  mort-  51 ;  Fair  Haven,  id.  67.) 
gage  against  a  third  person.    (Parker  (z)  Dobson   v.  Land,  8  Hare,  216; 

ir.  Watkins,  2  Johns.  133.)  14  Jur.  288j  19  L.  J.,  N.  S.,  Ch.  484; 

(y)  Earl  Eitzwilliam  v.  Price,  4  Jur.,  Bellamy  v.  Brickenden,   2  Jo.  &  H. 

N.  S.  889,  and  see  Brown  v.  Price,  id.  137.     Premiums  disallowed  against  a 
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But  by  a  modem  statute,  the  person  to  whom  any  principal 
money,  secured  or  charged  by  deed  on  any  hereditaments,  shall 
for  the  time  being  be  payable,  his  executors,  administrators  and 
assigns,  are  empowered  (unless  the  power  be  negatived  by  ex- 
press declaration  in  the  security,  and  subject  to  any  variations 
or  limitations  therein  contained),  at  any  time  after  any  omission 
to  pay  any  premium  on  any  insurance,  which  by  the  terms  of 
the  deed  ought  to  be  paid  by  the  person  entitled  to  the  property 
subject  to  the  charge,  to  insure  and  keep  insured  from  loss  or 
damage  by  fire  the  whole  or  any  part  of  the  property,  whether 
affixed  to  the  freehold  or  not,  which  is  in  its  nature  insurable, 
and  to  add  the  premiums  paid  for  any  such  insurance  to  the 
principal  money  secured,  at  the  same  rate  of  interest  as  if  thfe 
power  had  been  in  terras  conferred  by  the  person  creating  the 
charge  (a). 

If  the  mortgagor  and  mortgagee  effect  a  joint  insurance  on  the 
mortgaged  estate,  the  mortgagee  paying  the  premiums,  and  on 
the  premises  being  destroyed  by  fire,  the  mortgagor's  assignees 
procure  payment  from  the  company,  they  will  be  ordered  to  pay 
it  into  court,  though  they  have  already  paid  it  to  the  account 
in  bankruptcy ;  there  being  no  right  in  one  of  the  parties  in 
tespect  of  a  joint  security  to  apply  the  produce,  irrespective  of 
the  claims  of  the  other  party  {b). 

1 5S9.  So  long  as  the  equity  of  redemption  remains  with  the 
mortgagor,  he  is  bound  to  indemnify  the  estate  against  expenses 
incurred  in  protecting  the  title  (c)  ;  and  even  where  the  equity 

puisn^  mortgagee.     (Brooke  v.  Stone,  said    to  have   allowed   fire  insurance 

34  L.  J.,  N.  S.,  Ch.  250.)    The  pre-  premiums    under    "just    allowances." 

miums  were  allowed  in  the  case  first  The    decree  was    reversed    on   other 

cited  upon  a  subsequent  occasion  by  points.    (9  Jur.,  N.  S.  738,  1258.) 

Knight  Bruce,  V.-C;  not,  it  appears,  (a)  23  &  24  Vict.  c.  145,  ss.  11,  32; 

upon  any  ground  inconsistent  with  the  and  see  sect.  34,  limiting  the  power  to 

principle  stated  above,  but  on  the  con-  transactions  subsequent  to  the  statute, 

sideration  that    the    insurances  wore  and  to  mortgages  or  charges  to  secure 

effected,  so  far  as  circumstances  would  loans  on  existing  or  future  debts, 

permit,  in  accordance  With  the  cove-  (b)  Bogers  v.  Grazebrook,  12  Sim. 

nants    contained    in    the    mortgages.  657. 

(Dobson  V.  Land,  4  De  G.  &  S.  575.)  (c)  Langton    v.  Langton,    18  Jur. 

In  Scholefleld  v.  Lockwood,  the  M.  R.,  1092;  Pheng  v.  Gillan,  5  flare,  1. 
hotwithstanding  these    authorities,  is 

3p2 
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has  passed  into  the  hands  of  an  assignee,  expenses  so  incun-ed, 
if  the  mortgagee  remain  passive,  will  not  fall  upon  the  estate  (rf);- 
though  the  mortgagee  have  been  made  a  party,  and  the  result 
is  advantageous  to  him.  , 

1530.  The  mortgagee  in  possession  is  bound  to  act  as  a  pro- 
vident owner,  and  he  will  be  liable  for  wilful  default  if,  being  in 
possession  under  a  mortgage  of  unfinished  leasehold  buildings, 
he  neither  sells  the  property  nor  completes  the  buildings, 
whereby  the  leases  are  forfeited  (e).  But  he  is  not  obliged  to 
incur  the  cost  and  risk  of  defending  a  doubtM  right  to  the 
possession  of  the  property  of  other  persons  which  he  has  dis- 
trained for  rent,  after  a  threat  of  proceedings  to  recover  it  (/). 
So  the  mortgagee  of  a  debt  is  liable  for  its  loss  if  it  becomes 
irrecoverable  by  his  wilful  default  (<?). 

He  will  not  be  charged  with  deterioration  of  the  property 
arising  from  ordinary  decay  by  time,  nor  even  from  want  of 
repair,  which  has  caused  a  diminution  in  the  annual  value;  and 
it  has  been  said  that  he  ought  not  to  be  charged  with  the  same 
degree  of  care,  which  a  man  is  supposed  to  take  who  keeps  pos-. 
session  of  his  own  property.  But  he  ought  to  do  such  repairs 
as  he  can  pay  for  out  of  the  rents  received  after  his  interest  is 
paid  (A)  ;  and  if  there  be  gross  or  wilful  negligence,  the  mort- 
gagee wiU  be  held  responsible  (z).  He  wiU  therefore  be  liable 
for  the  loss  occasioned  by  alterations,  injurious  to  the  value  of' 
the  estate,  such  as  the  pulling  down  of  cottages  and  the  cutting 
of  timber,  being  chargeable  with  the  value  thereof  with  inte- 
rest (A). 

(<Z)  Langton  v.  Langton,    18  Jur.  (K)  Sandon  v.  Hooper,  6  Bear.  246; 

1092;  1  id.  N.  S.  1078.  Gubbins  v.  Creed,  2  Sch.  &  Let  214, 

(e)  Perry  v.  Walker,  24  L.  J.,  N.  S.,  Inquiry  whether  deterioration  had  arisen 

Oh.  319  ;  1  Jur.,  N.  S.  746;  3  Eq.  R.  from  the  gross  negligence  of  the  mort- 

721,  appealed  on  other  points.  gageea,  from  want  of  proper  repairs 

(/)  Cocks  V.  Grey,   1   Gif.  77;  3  and  want  of  cultivation.     (Wragg  v. 

Jur.,  N.  S.  1115;  26  L.  J.,  N.  S.,  Ch.  Denham,  2  T.  &  0.  117.)    Whether 

607.  the  mortgagee,  to  the  damage  and  in- 

(y)  Williams  v.  Price,  1  S.  &  S.  581.  jury  of   the  mortgagor,  allowed   the 

{h)  Eichards  v.  Morgan,  4  Y.  &  C,  buildings  to  fall  down.     (Batchelor  v. 

Appendix,  570.  Middleton,  6  Hare,  75.)   No  injunction 

(i)  Kussel  V.  Smithies,  1  Anst.  96;  against  a,   mortgagee    to  stay   waste 

Seton,  398,  ed.  3.  committed  by  other  persons,  under  an 
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1531.  The  mortgagee  in  possession,  who  without  special 
authority  opens  mines  or  quarries,  wUl  be  charged  with  his 
receipts,  but  will  not  be  allowed  the  costs  of  severing  the  pro- 
duce or  other  expenses ;  for  he  has  no  right  to  speculate  at  the 
mortgagor's  expense,  and  the  act  is  a  sale  of  part  of  the  inheri- 
tance (Z).  But  a  mortgagee  with  an  insufficient  security  may 
open  new,  or  may  lease  or  work  abandoned  mines,  and  will  be 
only  liable  to  account  for  the  profits  or  royalty,  and  not  for  the 
value  of  the  ore  raised  or  the  damage  caused  to  the  surface  (m). 
And  if  he  be  specially  authorized  to  work  the  mines,  he  will  be 
allowed  the  expenses  incurred  in  doing  so,  with  interest  (n).  If 
the  mortgagee  come  into  possession  of  open  mines,  he  cannot 
be  called  upon  to  speculate  by  working  them,  however  likely  it 
may  be  that  the  mines  will  be  improved  by  a  large  expendi- 
ture (o).  He  is  not  bound  to  advance  more  than  a  prudent 
owner,  and  cannot  be  charged  with  mismanagement  if  he  omit 
to  do  so. 

If  there  be  reason  to  think  that  mines  have  been  recklessly 
worked  with  a  view  to  undue  profit,  so  as  to  leave  them  unfit 
for  further  working  without  a  great  outlay,  the  court  will  direct 
an  inquiry  (p)  as  to  the  manner  of  working  them,  and  as  to  their 
condition  ;  even  it  seems  if  no  suggestion  as  to  undue  working 
be  made  by  the  biU.  Under  an  inquiry  whether  the  mortgagee 
has  expended  any  and  what  sums  of  money  in  necessary  repairs 
and  lasting  improvements,  it  may  be  found  that  he  has  opened 
and  worked  mines  {q)  (1554). 

1 532.  The  mortgagee  in  possession  need  not  rebuild  ruinous 
premises,  or  increase  his  debt  by  laying  out  large  sums  beyond 

alleged  custom  and  without  his  pei^  See  as  to  brickmaking,  Set.  398,  ed.  3. 
mission,  the  facts  being  shown,  though  (m)  Millett  v.  Davey,  9  Jnr.,  N.  S. 

the    mortgagee     made    no    affidavit.  92;  31  Beav.  470;  32  L.  J.,  Ch.  122. 
(Anon.,  1  L.  J.,  Ch.  119.)  («)  Norton  i:  Cooper,  25  L.  J.,  Ch. 

(0  Hughes    V.  Williams,    12  Ves.  121. 
493;  Thorneycroft  v.  Crockett,  16  Sim.  (o)  Rowe  v.  Wood,  2  J.  &  W.  555. 

445;  see  Hood  v.  Baston,  2  Gif.  692;  (p)  Mulhallen  u.  Marum,  3  Dru.  & 

2  Jur.,  N.  S.  729,  where  mortgagee,  W.  317. 

without    authority    to    work    mines,  (j)  Thorneycroft  i'.  Crockett,  16  Sim. 

authorized    strangers   to  work   them;  445. 
doubted  on  appeal,  2  Jur.,  N.  S.  917. 
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the  rent  (r).  On  the  other  hand,  he  will  be  allowed  for  proper 
and  necessary  repairs  to  the  estate  (s) ;  and  if  buildings  are 
incomplete  or  becopie  ruinous,  so  as  to  be  unfit  for  use,  he 
may  complete  or  pull  them  down  and  rebuild  as  well  in  ordi- 
nary cases  for  the  preservation  of  his  security  (<),  as,  where 
the  tenure  is  copyhold,  to  prevent  the  lord  from  entering  for 
the  forfeiture  (m).  And  the  rebuilding  or  repairing  may  be 
done  in  an  improved  manner,  and  more  substantially  than 
before  (x),  so  that  the  work  be  done  providently,  and  that  no 
new  or  expensive  buildings  be  erected  for  purposes  different 
from  those  for  which  the  former  buildings  were  used ;  for  the 
property  when  restored  ought  to  be  of  the  same  nature  as  when 
the  mortgagee  received  it ;  and  if  it  be  thus  wholly,  or  in  part, 
converted  from  its  original  purposes,  the  money  expended  wiU 
not  be  allowed  to  be  charged  upon  it  ( y).  This  right  of  the 
mortgagee  is  founded  upon  the  principle  that  the  niortgagor, 
whose  right  is  only  equitable,  must  repay  all  that  is  equitably 
due ;  and  it  does  not  necessarily  belong  to  the  owner  of  a  mere 
rent-charge,  against  whom  the  owner  of  the  estate  may  recover 
possession  on  satisfaction  of  the  gharge,  by  the  exercise  of  a 
mere  legal  right  (?),. 

1533.  It  is  also  the  duty  of  the  mortgagee  to  inform  the 
mortgagor,  as  soon  as  possible,  of  the  necessity  for  incur- 
ring extraordinary  expenses.  And  whenever  the  works  done 
amount  to  improvements,  though  of  a  lasting  kind,  the  mort- 
gagee in  possession  may  hardly  be  said  to  be  safe  (a),  unless 
he  get  the  consent  or  acquiescence,  on  notice,  or  by  approval 


(r)  Richards  v.  Morgan,  4  Y.  &  C.  And  see  Jortin  v.  South  Eastern  Eail- 

Ajjp.  570;  Moore  v.  Painter,  6  Jnr.  way  Co.,  2  Sm.  &  G.  48;  6  De  G.,  M. 

903.  &  G.  270  J  reversed  on  other  points, 

(s)  Godfrey  v.  Watson,  3  Atk.  518;  6  H.  L.  C.  440. 

Sandon  v.  Hooper,  6  Beav.  246.  (z)  Hooper  «.  Cooke,  20  Beav.  639j 

(t)  Newman  v.  Baker,  Finch,  38;  25  L.  J.,  N.  S.,  Ch.  62,  467. 

Marshall  v.  Cave,    3    L.  J.  Ch.   57.  (a)  Trimleston  v.  Hamill,  1  B.  &  Be. 

For  form  of  inquiry,  see  Seton,  396,  385;  Sandon  v.  Hooper,  6  Beav.  246. 

ed.  B.  The  Court  of  Bankruptcy  will  on  peti- 

(«)  Hardy  v.  Reeves,  4  Ves.  466.  tion  give  leave  to  make  improvements 

(m)  Marshall  v.  Cave,  supra.  and  to  add  the  costs  to  the  debt.  (Smith, 

(y)  Moore  v.  Painter,  6  Jur.  903.  Exp.,  3  Mont.  &  A.  63.) 
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of  the  accounts,  of  the  persons  interested  in  the  equity  of 
redemption. 

It  is  clear  (6)  that  he  will  not  be  allowed  for  such  improve- 
ments, made  on  his  own  authority,  as  are  not  necessary  to 
preserve,  though  they  may  increase,  the  value  of  the  estate ; 
for,  if  it  were  not  so,  a  weapon  would  be  put  in  the  mort- 
gagee's hands  with  which  he  might  greatly  clog  the  right  of 
redemption ;  which  he  has  no  right  to  make  more  expensive 
than  is  necessary  to  keep  the  estate  in  good  repair,  and  to 
protect  the  title.  But  if  the  objection  that  the  repairs  and 
improvements  were  unnecessary  and  improper,  be  not  raised  on 
the  pleadings  by  the  mortgagor  in  a  redemption  suit,  the  mort- 
gagee wiU  be  entitled  to  the  ordinary  direction  for  allowance 
of  necessary  repairs  and  lasting  improvements  (c),  he,  it  seems, 
being  also  bound  to  raise  the  question  on  the  pleadings,  and  to 
give  general  evidence  at  the  hearing,  of  the  alleged  outlay  (tf ). 

He  may,  however,  be  entitled  to  the  value  of  improvements, 
which  he  has  made  under  the  belief  that  he  was  absolute 
owner  (e) ;  and  so  may  a  person  who  has  been  in  possession 
as  owner  (f),  under  a  deed  which  is  afterwards  set  aside  for 
fraud  or  held  to  be  a  contract  for  a  redeemable  interest  (^). 
Where  the  tenant  for  life  of  lands  subject  to  a  mortgage,  paid 
oflF  the  mortgage,  and  took  an  assignment,  and  improved  the 
estate  (A),  upon  redemption  he  had  no  allowance  for  improve- 
ment before  he  took  the  assignment,  being  then  in  as  a  tenant 
for  life :  from  the  assignment  he  was  allowed  two-thirds  of  the 
value  of  lasting  improvements,  but  not  the  other  third,  because 
he  had  the  benefit  during  his  life ;  and  no  interest  was  allowed 
during  his  life,  because  tenant  for  life  must  keep  down  the 
interest  during  his  life.  And  a  tenant  for  life  who  makes 
improvements  at  his  own  discretion,  or  with  the  consent  of 


(J)  Sandon  v.  Hooper,  6  Bear.  246.  owner  who  has  improved. 

(c)  Powell  V.  Trotter,  1  Dr.  &  Sm.  (/)  Mulhallen  v.  Mamm,  3  Drn.  & 

388;  Moore  v.  Painter,  6  Jur.  903.  War.  317. 

{,d)  See  Sandon  v.  Hooper,  6  Beav.  (?)  Fee  v.  Cobine,  11  Ir.  Eq.  B.  406. 

246;  Pelly  v.  Wathen,  7  Hare,  351.  (A)  Newling  «.  Abbot,  Vin.  Abr. 

(e)  Thome  v.  Newman,  Finch,  38.  Account  (D.  a),  8,  p.  185;  2  Eq.  Ca. 

And  see  Swan  v.  Swan,  8  Price,  618,  Abr.  596. 
as  to  the  right  upon  partition  of  a  part- 
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the  trustees,  is  not  generally  entitled  to  have  them  out  of  the 
corpus  (i). 

To  entitle  the  mortgagee  to  an  inquiry,  as  to  money  laid  out 
in  lasting  improvements,  he  need  not  prove  at  the  hearing  what 
precise  sums  were  so  laid  out ;  yet  no  inquiry  will  be  granted 
on  his  bare  allegation,  without  evidence  that  he  has  laid  out 
money  for  the  purpose  {j).  If  a  tenant  for  life  make  repairs, 
which  are  not  of  a  nature  to  justify  the  expense  of  an  inquiry, 
none  will  be  directed,  and  the  cost  will  not  be  charged  upon  the 
inheritance,  though  the  tenant  for  life  was  not  bound  to  make 
the  repairs ;  but  it  seems  that  it  would  be  otherwise  if  the  sum 
expended  were  very  large,  or  a  case  of  wilful  default  by  the 
former  tenant  for  life  were  made  out  (A). 

Where  a  mortgagee  of  copyholds,  having  got  into  posses- 
sion by  ejectment  pending  a  foreclosure  suit,  made  lasting 
improvements  after  the  suit  was  set  down  for  hearing,  an 
inquiry  as  to  the  improvements  was  ordered  after  decree  on 
petition  (?). 

In  estimating  the  value  of  improvements,  where  there  has 
been  rebuilding,  it  wiU  be  ordered  {m),  that  the  old  buildings 
be  valued  as  old  materials  only,  if  they  were  incapable  of 
repair ;  otherwise  as  buildings  standing. 

The  words  "  all  just  allowances,"  in  a  decree,  cover  all  pay- 
ments to  which  the  mortgagee  is  entitled  under  the  terms  of 
his  security  (w).  They  do  not  authorize  (o)  an  aillowance  for 
improvements,  but  the  decree  must  particularly  mention  them, 
which  it  never  does  unless  there  be  laid  before  the  court  some 
evidence  that  improvements  have  been  made. 

The  mortgagee  will  of  course  be  allowed  the  expenses  of 

(i)  Dixon  v.  Peacock,  3  Drew.  288.  Sch.  &  Lef.  214.) 

0')  Sandon  v.  Hooper,  6  Beav.  246.  (A)  Sharshaw  v.  Gibbs,  Kay,  333— 

It  is,  however,  said  to  have  been  done  337. 

in  another  case  "at  the  request"  of  the  (I)  Spurgeon  v.  Witham,   21  Dec. 

mortgagees.   (Johnson  v.  Bourne,  2  Y.  1855,  M.  E. 

&  C.  C.  C.  278.)  Account  of  beneficial  (to)  Robinson  v.  Ridley,  6  Mad.  2. 

improTements,  of  expenses  of  planting  («)  Per  Selwyn,  L.  J.,  Blackford  v. 

trees  and  orchards,  or  so  much  thereof  Davis,  L.  R.,  4  Ch.  304. 
as  are  in  good  condition  and  of  benefit  (o)  Knowles  v.   Spence,  Mos.  226; 

to  the  plaintiff.     (Gubbins  v.  Creed,  2  Murphy  v.  Meade,  1  Jo.  620. 
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sales  and  of  receiving  the  purchase-monies  in  accounting  for 
such  purchase-monies. 

And  if  he  pay  (  p)  the  out-going  tenant,  even  after  the  com- 
pletion of  the  accounts,  for  crops  in  the  ground  or  other 
particulars  from  which  the  mortgagor  will  receive  benefit,  the 
amount  will  be  allowed  him  ;  though  the  payments  were  made 
under  an  agreement  or  in  pursuance  of  an  arbitration  not 
binding  upon  the  mortgagor:  an  inquiry  being  directed,  if 
necessary,  as  to  the  proper  amount  to  be  allowed ;  and  regard 
being  had  to  the  custom  of  the  country, 

1 534.  The  cost  of  repairs  to  the  mortgaged  property,  done 
by  order  of  the  mortgagee  in  possession,  constitutes  a  debt 
payable  by  his  executrix  out  of  his  general  estate,  and  is  not 
chargeable  to  the  legatee  of  the  mortgage  debt  {q). 

1636.  The  mortgagee  may  agree  with  the  mortgagor  for 
the  appointment  of  a  receiver  to  be  paid  by  the  latter  (r),  or 
may  appoint  one  under  the  statute  (691). 

It  was  laid  down  during  the  existence  of  the  usury  laws,  that 
neither  the'  mortgagee,  nor  his  assignees  or  executors,  nor  a 
trustee  for  the  mortgagor's  creditors,  could  have  any  allowance 
for  personal  care  or  trouble  in  receiving  the  rents  of  the  estate, 
notwithstanding  an  agreement  with  the  mortgagor  for  that 
purpose ;  even  where  before  the  existence  of  the  present  statu- 
tory power  he  might  have  appointed  a  receiver ;  viz.,  where 
from  the  nature  of  the  property  so  much  time  and  trouble 
would.be  sacrificed  by  personal  receipt  of  the  rents,  that  a 
provident  owner  whose  time  was  of  value  would  probably  have 
appointed  one(s)  (1639). 

Nor  will  the  mortgagee  be  allowed  the  commission  for 
receiving  rents  which  would  have  been  payable  under  the 


ip)  Oxenham    v.  Ellis,    18   Beav.  (a)  Bonithon  v.  Hockmore,  1  Vera. 

593.  316  J   Prench  v.  Baron,  2  Atk.  120; 

[q)  Gibbon  v.  Gibbon,  17  Jur.  416;  Godfrey  v.  Watson,  3  id.  518;  Nichol- 

13  C.  B.  205.  son  o.  Tutin,  3  K.  &  J.  169;  3  Jur., 

(r)  Chambers   v.   Goldwin,  9  Ves.  N.  S.  235. 
271. 
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contract  to  the  mortgagor's  receiver,  if  one  had  been  ap- 
pointed (t). 

But  the  cost  of  a  receiver  would  be  allowed  where  the 
appointment  was  a  provident  act,  although  the  mortgage  were 
vested  in  a  trustee  for  the  mortgagee  (a),  whose  position  was 
such  that  he  might  have  received  the  rents  himself  without 
much  trouble;  the  equitable,  and  not  the  legal  owner, 
being  the  person  whose  means  of  managing  the  estate  are 
considered. 

1536.  A  mortgagee  executing  his  power  of  sale  is  so  far 
.  in  the  position  of  a  trustee,  that  he  can  have  no  commission 
for  conducting  the  sale  professionally,  and  the  prohibition 
extends  to  the  partnership  of  which  he  may  be  a  member  {x). 
Auctioneers,  therefore,  can  have  no  allowance  upon  seUing 
for  one  of  their  firm,  who  is  a  mortgagee  with  a  power  of 
gale.  But  persons  in  the  position  of  mortgagees,  who  sell, 
or,  it  may  be  presumed,  receive  the  profits  of,  or  otherwise 
manage  the  mortgaged  property,  under  the  direction  of  the 
court,  are  not  deprived  (y)  of  the  remuneration  to  which  they 
would  ordinarily  be  entitled,  because  they  are  mortgagees  of 
the  same  property,  Therefore,  where  shipbrokers,  being  also 
mortgagees,  sold  the  ships  which  were  the  subject  of  the 
security,  although  they  were  allowed  no  brokerage  in  respect 
of  a  ship  sold  by  them  under  their  power  as  mortgagees,  or 
trustees  {ox  sale,  yet  as  to  sales  made  under  the  direction  of 
the  court,  and  not  under  their  own  title,  they  were  allowed 
a  fair  and  reasonable  commission. 

And  it  seems  that  an  agreement  by  the  mortgagosr  of  ships 
to  employ  the  mortgagees  as  brokers  in  such  sales  as  shall  be 
made  under  the  security,  at  a  rate  exceeding  .the  usual  rate 
of  brokerage,  is  valid  {z) — an   exceptiion  to  the  rule  above 


(<)  Stains  v.  Banks,  9  Jur.,  N.  S.  326;  1  Coll.  260;  2  Bear.  128;  8  id. 

10*^.  593;  9  id.  388;  10  id.  523. 
(m)  Davis  V.  Bendy,  3  Mad.  170.  (,y)  Arnold  v.  Garner,  2  Ph.  231;  16 

(at)  Mathison  v.  Clarke,  3  Drew.  3;  L.  J.,  N.  S.,  Ch.  329. 

18  Jiir.  1020.    For  the  rule  as  it  affects  («)  Arnold  v.  Garner,  2  Ph.  231. 

trustees  in  general,  see  1  Y.  &  C.  C.  C. 
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stated,  which  is  doubtless  made  in  favour  of  the  course  and 
custom  of  trade. 

1 537.  The  mortgagees  of  West  India  estates,  when  out  of 
possession,  also  stand  in  this  matter  upon  a  somewhat  diffe- 
rent footing  from  ordinary  mortgagees  (S09):  being  allowed 
to  stipulate  for,  and  to  charge  (a)  commission  upon  consign- 
ments from  and  supplies  to  the  estates,  and  to  agree  that  the 
produce  shall  be  consigned  to  them,  so  long  as  the  debt 
remains  (b).  But  the  commission  upon  consignments  made  in 
the  West  Indies,  and  upon  the  money  e^jpended  there  for  the 
use  of  the  estate,  is  only  allowed  as  compensation  for  the 
trouble  of  management,  and  requires  personal  attention  to 
that  duty.  The  mortgagee,  however,  will  be  allowed  what 
he  may  have  actually  paid  to  others,  whom  he  has  entrusted 
with  the  management  in  his  absence,  provided  such  payments 
be  reasonable :  which  may  be  the  subject  of  inquiry  (c). 

And  even  when  he  is  in  possession,  the  usual  charges  may 
be  made  on  West  India  mortgages  for  commission  upon  the 
consignments,  in  cases  in  which  duties  and  obligations  beyond 
those  of  an  ordinary  mortgagee  are  cast  upon  the  mortgagees, 
as  where  (d)  they  take  upoiji  themselves  to  provide  for  debts 
due  fi'om  the  mortgagor  to  third  persons,  and  by  the  terms  of 
the  agreenaent  they  are  to  be  in  possession  of  the  estate,  and  to 
manage  it  by  their  agents  ;  receiving  however  no  commission 
for  the  management,  in  case  the  debtor  should  take  it  upon 
himself. 

But  the  first  mortgagee  of  a  West  India  estate  will  not  be 
appointed  consignee,  without  a  previous  stipulation  for  such 
an  appointment,  because  his  proper  remedy  is  to  take  posses- 
sion of  the  estate  (e),  and  being  then  subject  to  the  same  rules 

(<t)  Leith  V.  Irvine,  1  My.  &  K.  277.  (*)  Bnnbury.  v.  Winter,  1  Jac.  &  W. 

That  a  managing  agent  in  England,  255. 

not  in  the  position  of  a  trustee,  may  be  (c)  Chambers    v.  Goldwin,   9  Ves. 

entitled  to  commission  or  profit  on  ma-  254 ;  Forrest  v.  Elwes,  2  Mer.  68. 

terials  supplied,  if  he  stipulate  for  it;  (_d)  Bunbury  v.  Winter,  1  Jac.  &  W. 

but  not  where  it  is  only  provided  that  255;  Faulkner  v.  Daniel,  3  Hare,  218; 

he  shall  be  allowed  for  "  expenditure;''  Sayers  v.  Whitfield,  1  Kuapp,  133. 

see  Ogden  v.  Battams,  1  Jur.,  N.  S.  (e)  Cox  v.  Champneyp,  Jac.  57C. 
791. 
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as  other  mortgagees  in  possession,  he  will  not  be  entitled  to 
allowances  for  management,  or  to  commission  on  consign^ 
ments  (^).  It  has  been  doubted  (A),  whether  the  consignee  of 
a  "West  India  estate  can  contract  for  consignments  beyond  as 
well  as  during  the  time  in  which  the  estate  is  indebted  to  him 
for  advances. 

1538.  If  a  mortgagee  in  possession,  whether  in  this  or  a 
foreign  country,  manage  the  mortgaged  estate  by  his  agent, 
he  may  charge  for  the  agent's  salary,  though  not  for  his  own 
trouble;  and  if  at  the  time,  and  irrespective  of  his  taking 
possession,  he  have  already  in  his  employ  clerks  or  agents,  by 
whom  the  business  of  the  estate  is  transacted,  he  is  equally 
entitled  to  reimbursement  in  respect  of  the  attention  and  time 
bestowed  by  his  servants  upon  this  new  business;  and  the 
Value  of  this  right  will  be  fixed  by  apportioning  the  whole 
expense  of  the  trading  establishment  among  the  whole  of  the 
concerns  managed  by  it,  allotting  to  each  its  rateable  share 
of  the  cost.  And  upon  this  principle  an  inquiry  has  been 
directed  {i),  in  the  case  of  a  "West  India  mortgage,  into  the 
proportion  which  the  consignments  and  supplies  of  the  mort- 
gaged estate  bore  to  the  whole  consignments  and  supplies 
under  the  mortgagee's  management. 

1539.  The  rules  which  prohibit  or  limit  the  making  of 
payments  or  allowances  by  the  mortgagor  to  the  mortgagee 
in  possession  do  not  altogether  depend  upon  the  laws  concern- 
ing usury,  and  by  the  repeal  of  those  laws  (1596)  they  are 
probably  not  affected  (349).  As  a  mere  creditor  out  of  pos- 
session, the  mortgagee  might  even  before  the  repeal  of  the 
usury  laws  take  reward  for  managing  the  estate,  provided  it 
were  not  taken  as  the  price  of  forbearing  the  demand  of  the 
debt.  But  upon  taking  possession,  he  becomes,  not  as  he  is 
sometimes  called,  a  trustee  (for  that  character  does  not  belong 
to  him  in  strictness  until  he  is  holding  over  after  payment  of 

(ff)  Leith  V.  Irvine,  1  Myl.  &  K,      255. 
277.  (*)  Leith  v.  Irvine,  1   Myl.   &   K. 

-     (h)  Bnnbnry  v.  Winter,  1  Jac.  &  W.      277. 
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his  debt),  but  quasi  owner  of  the  estate ;  and  being  then  in 
uncontrolled  management  without  any  power  of  interference 
in  the  mortgagor,  except  some  act  be  done  which  calls  for  the 
interference  of  the  court,  or  any  security  against  overcharges, 
no  allowances  are  made  him  either  directly  or  indirectly  in 
respect  of  his  personal  trouble  (A).  And  this  rule  the  courts 
appear  strongly  inclined  to  uphold  under  the  jurisdiction  of 
equity  to  prevent  oppressive  bargains  (/). 

An  improper  allowance,  in  an  account  between  the  mort- 
gagor and  mortgagee,  made  to  the  latter  in  respect  of 
payment  for  receiving  rents,  is  a  ground  to  surchai-ge  and 
falsify  {m). 

Of  taking  the  Account  with  Rests. 

1540.  The  usual  (w)  mode  of  taking  accounts  against  the 
mortgagee  in  possession,  is  to  set  the  total  amount  of  rents 
and  profits  received  by,  or  found  to  be  chargeable  to  him, 
against  the  whole  amount  due  upon  the  mortgage  debt ;  viz., 
in  discharge  successively  of  the  interest  of  the  mortgage 
debt,  and  of  money  advanced  for  costs  and  improvements, 
and  then  of  the  principal  of  the  same  monies  (o) :  but  where 
a  considerable  part  of  the  estate  or  one  of  several  estates  mort- 
gaged to  the  same  person  is  sold,  the  course  is  to  apply  the 
surplus  of  the  purchase-money  after  payment  of  interest  and 
costs,  in  the  discharge  of  an  equivalent  amount  of  the  principal, 
and  then  to  continue  the  accounts  against  the  mortgagee  in 
possession  on  the  footing  of  the  diminished  principal  debt  (p). 

In  certain  cases,  also,  in  accounts  of  real  estate  (y),  where  the 
receipts  of  the  mortgagee  (r)  are  more  than  sufficient  to  cover 
the  interest,  the  annual  surplus  will  be  considered  as  applicable 

(4)  Leith  v.  Irvine,  1  Myl.  &  K.  277;  (o)  Webb  v.  Borke,  2  Sch.  &  Lef. 

Kobertson  v.  Norris,  1  Gif.  428.  661. 

{I)  Broad  v.   Selfe,   9  Jnr.,  N.  S.  {p)  Thompson  v.  Hudson,  L.  E., 

885;  Barrett  v.  Hartley,  L.  R.,  2  Eq.  10  Eq.  497. 

795j  Eyre  J).  Hughes,  L.  R.,  2  Ch.  Dir.  [q)  Robinson  v.  Camming,  2  Atk. 

148.  410. 

(m)  Langstaffe  v.  Fenwick,  10  Ves.  (r)  Thorneycroft  v.  Crockett,  2  H. 

404.  L.  C.  239. 

(«)  Pow.  Mort.  958,  a,  ed.  6. 
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in  reduction  of  the  principal  money ;  and  this  is  called  taking 
the  accounts  with  rests. 

1541.  It  is  not- of  course  to  direct  rests  against  the  mort- 
gagee in  possession  (s);  the  mere  facts  that  he  has  recovered 
and  held  possession  for  some  time  and  that  the  annual  rents 
exceeded  the  interest  are  not  sufficient  ground  for  such  an 
order  (J)  ;  and  although  the  circumstances  that  the  interest 
has  not  been  in  arrear,  and  that  the  rents  and  profits  have 
exceeded  the  interest,  are  reasons  for  directing  them  to  be 
made,  they  will  not  be  directed  on  account  of  every  trifling 
excess  of  interest  (m).  On  the  other  hand  rests  are  not 
usually  directed,  where  the  interest  was  in  arrear  at  the  time 
of  taking  possession  (ar),  and  the  liability  to  this  mode  of 
account-  does  not,  without  special  reason,  attach  to  a  mort- 
gagee who  has  taken  possession  when  an  arrear  of  interest 
was  due,  after  that  arrear  has  been  paid  off  (z/).  As,  where 
for  ten  years  the  mortgagee's  receipts  were  less  than  his  pay- 
ment^, but  exceeded  them  during  the  rest  of  his  possession, 
though  not  to  an  amount  sufficient  to  discharge  the  mortgage 
debt ;  and  the  court  refused  to  order  rests  against  him  (z). 
Because  rests^  are  not  directed  from  a  particular  period  of  the 
account,  when  the  arrear  of  interest  only  is  discharged  (a). 
But  from'  the  time  of  payment  of  the  principal  they  wiU  be 
directed  from  a  particular  period  {b). 

1 542.  Nor  is  the  fact,  that  an  arrear  of  interest  is  or  is 
not  due  at  the  time  of  taking  possession,  altogether  decisive 
upon  the  question  of  rests,  but  the  general  right  of  a  mort- 

(«■)  Davis  ■».  May,  Coop.  238;    19  field  v.  Ingram,  C.  P.  Cooper,  477. 
Ves.  382;   Donovan  v.  Fricker,  Jac.  (»)  Stephens  v.  Willings,  4  L.  J., 

165.    Otherwise  in  Ireland,  where  rests  N.  S.,  Oh.  281  ;   Wilson  ».  Cluer,  3 

are  made  half-yearly  without  special  Beav.  136;   Moore  v.  Painter,  6  Jur. 

direction;     but   not   at   intermediate  903. 

periods.  (Graham  K.Walker,  11  Ir.Eq.  (^)  Pinch  ii.  Brown,  3  Beav.  70.    - 

R-  415.)  (z)  Latter  v.  Dashwood,  6  Sim.  462. 

«)  Baldwin  v.  Lewis,  4  L.  J.,  N.  S.,  (»)  Davis  v.  May,  Coop.  238;   19 

Ch.  113.  Ves.  382. 

(u)  Shephard  v.  Elliot,  4  Mad.  254;  (J>)  Wilson  D.Metcalfe,  1  Enss.  530; 

Gould  V.  Tancred,  2  Atk.  533;  Schole-  Wilson  v.  Cluer,  3  Beav.  136. 
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gagee  not  to  be  paid  piecemeal,  as  well  as  the  circumstances 
of  the  particular  case,  will  be  considered  (c).  So  that  if  the 
mortgagee  have  been  driven  by  the  acts  of  others  to  take 
possession,  have  been  harassed  by  litigation,  and  thereby  put 
to  costs  (even  though  the  costs  have  afterwards  been  adjudged 
to  be  paid  him  by  his  opponent),  and  his  own  conduct  have 
been  free  from  harshness  or  vexation,  or,  if  in  the  case  of  lease- 
holds, the  security  be  endangered  by  nonpayment  of  ground 
rent  or  insurance,  or  through  want  of  repairs,  rests  will  not 
be  directed  against  him,  though  as  to  other  circumstances  he 
might  be  within  the  general  rule. 

1 543.  Generally  if  a  mortgagee  be  not  liable  to  rests  when 
he  takes  possession  he  will  not  become  so  until  the  principal 
as  well  as  the  interest  of  the  mortgage  debt  has  been  dis- 
charged [d).  But  if  the  mortgagee  have  taken  possession, 
under  circumstances  which  do  not  subject  him  to  annual  rests, 
and  there  is  afterwards  a  settled  account,  by  which  it  appears 
that  no  interest  is  due,  or  that  if  any  be  in  fact  due,  it  has  been 
satisfied  as  interest,  by  being  turned  into  principal;  and  the 
mortgagee  continues  in  receipt  of  rents  more  than  sufficient  to 
satisfy  the  interest  of  such  principal,  the  settlement  is  considered 
as  a  rest  made  by  the  parties :  and  the  mortgagee  will  thence- 
forth be  treated  as  a  mortgagee  who  takes  possession,  with  no 
interest  in  arrear,  and  will  be  subject  (e)  to  annual  rests  (/), 
Where  the  mortgagee  takes  possession  after  bills  have  been 

(c)  Horlock  V.  Smith,  1  Coll.  287;  such  acconnt  make  all  just  allowances." 
Gould  V.  Tancred,  2  Atk.  534;  and  see  (Yates  v.  Hambly,  1  Mad.  14.)  But 
id.  411;  Patch  ■».  Wild,  30  Beav.  99,  the  following  is  more  strict:— "Take 
observations  of  Turner,  L.  J.,  8  De  G.  an  accpunt,  &c. ;  and  in  taking  the  said 
&  J.  122.  account,  make  annual  rests  of  the  clear 

(d)  Per  Lord  Langdale,  3Beav.  140;  balance,  and  compute  interest  on  snch 
Scholefield  j>.  Lockwood,  32  Beav.  439.  respective  balances    at   51.  per  cent.; 

(e)  Wilson  v.  Cluer,  3  Beav.  136;  and  in  making  such  annual  rests,  ex- 
9  L.  J.,  N.  S.,  Ch.  333.  cept  the  first,  include  in  the  balance 

(/)  Direction    to    make    Bests —  then  stated  the  interest  of  each  pre- 

"Take  an  account  of  what  shall  be  ceding  balance  (1547)i  so  as  to  charge 

coming  due  on  account  of  rents  and  the  defendant  with  compound  interest 

profits,  to  be  applied  in  the  first  place  thereon."     (Cotham   u.    West,  Kolls, 

in  payment  of  interest  and  principal,  16th  November,  1836,  R.  L.) 
and  make  annual  rests ;  and  in  taking 
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indorsed  to  him  for  the  airears  of  interest,  which  bills  become 
due  and  are  dishonoured  after  possession  taken,  the  interest  is 
considered  to  be  in  arrear  at  the  time  of  taking  possession,  and 
no  rests  will  be  made  {(/). 

1 544.  The  mortgagee  in  occupation  is  as  much  within  the 
principle  upon  which  rests  are  directed,  as  he  who  merely 
receives  the  rents  and  profits,  and  the  court  can  accordingly 
direct  rests  to  be  made  (A)  in  taking  accounts  of  occupation 
rents.  But  rests  are  not  directed  where  the  occupation  is 
under  an  agreement  for  tenancy  with  the  mortgagor  (i). 

1 545.  Where  an  incumbrancer  denies  his  character  as  such, 
and  sets  up  an  adverse  title,  he  will  not  be  suffered  to  turn 
round,  being  defeated,  and  claim  all  the  benefits  attached  to  the 
character  of  a  fair  creditor;  but -rests  will  be  directed  (A)  against 
such  an  incumbrancer,  where  in  an  ordinary  case  none  would 
have  been  directed  according  to  the  general  principles  of  the 
court. 

1 546.  Annual  rests  cannot  be  made  in  taking  the  accounts, 
unless  they  be  directed  by  the  decree  (I),  and  where  omitted 
they  cannot  be  directed  in  chambers  under  15  &  16  Vict.  c.  86, 
s.  54,  or  under  Cons.  Gen.  Ord.  xxxv.  rule  19  (m). 

And  the  court  will  not  in  this  or  other  respects  direct  ac- 
counts to  be  taken  in  a  different  manner  from  those  commonly 
directed  in  redemption  decrees,  unless  sufficient  ground  be  raised 
in  the  pleadings,  such  as  a  suggestion  that  the  rents  and  profits 
exceeded  the  interest;  or  unless  some  case  be  made  for  keeping 

(g)  Dobson  v.  Land,  4  De  G.  &  S.  rate  of  U.  per  cent,  upon  such  rents  and 

675.  occupation  rents  respectively.    (Id.) 

(A)  Wilson  V.  Metcalfe,  1  Euss.  530.  (i)  Page  v.  Linwood,  i  CI.  &  Fin. 

Make  annual  rests  in  account  of  the  399. 

rents  received  by,  and  on  the  occupa-  (J)  Incorporated    Society   v.  Eich- 

tion  rent  accrued -due  from,  the  late  ards,  1  Dm.  &  War.  258,  290. 

A.  N.  in  her  lifetime;  and  also  on  the  Q)  Gould  v.  Tancred,  2  Atk.  533; 

rents  received  by,  and  occupation  rent  Webber  v.  Bunt,  1  Mad.  13;  Towler 

accrued  due  from,  the  said  defendants,  v.  Wightvfick,  cited  there;  Donovan  v. 

or  any  of  them,  since  the  death  of  Fricker,  Jac.  165. 

A.  N. ;  and  compute  interest  after  the  (m)  Nelson  v.  Booth,  3  De  G.  &  J. 

119;  27  L.  J.,  N.  S.,  Ch.  782. 
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the  question  open  for  future  determination(M).  But  if  at  a  later 
stage  of  the  cause  it  appear  as  the  result  of  inquiries  already 
directed,  that  the  mortgage  debt  was  paid  off  during  the 
mortgagee's  possession  by  means  of  the  rents  and  profits,  rests 
will  be  directed  (o)  from  that  time,  though  no  foundation  were 
laid  for  them,  or  direction  given  by  a  previous  order.  And  this 
may  be  done,  where,  pending  the  proceedings  under  the  decree, 
and  prior  to  the  report  or  certificate,  the  mortgagee  for  the  first 
time  becomes  overpaid  by  the  receipt  of  rents,  though  he  will 
not  be  charged  ( p)  with  interest  on  the  surplus  received  prior 
to  the  date  of  the  report,  but  wiU  be  charged  with  the  sums 
subsequently  received,  with  interest  thereon  at  four  per  cent, 
from  the  times  when  they  were  received. 

A  false  statement  by  the  mortgagee,  in  his  answer,  that  the 
mortgage  remains  unsatisfied,  will  also  be  a  reason  for  a  subse- 
quent direction  to  make  rests  (jj ). 

And  if  rests  have  been  directed  in  a  redemption  suit,  which 
is  afterwards  abandoned,  and  a  foreclosure  suit  commenced  by 
the  mortgagee,  the  accounts  will  be  taken  in  the  new  suit  on  the 
footing  of  the  former  decree,  up  to  the  date  thereof,  and  there- 
fore with  rests  ;  though  there  be  no  evidence  in  the  new  suit  to 
warrant  a  decree  with  rests  (r). 

It  has  been  said,  that  the  sums  which  a  mortgagee  in  posses- 
sion receives  in  respect  of  the  mortgaged  premises,  at  times 
between  the  dates  of  the  annual  rests,  must  be  applied  when 
they  exceed  the  interest,  to  sink  the  principal  («).  But  this 
intimation  was  founded  upon  the  usury  laws,  since  the  repeal  of 
which  it  is  presumed  that  no  such  rests  will  be  made  unless  for 
pairticular  reasons  they  are  specially  directed. 

1 547.  Where  the  direction  is  to  ascertain  the  balances  in  the 
hands  of  an  accounting  party,  at  the  end  of  each  year,  and  to 

(n)  Neesom  v.  Clarkson,  4  Hare,  97;  79.    In  Quarrell  v.  Beckford,  1  Mad. 

Scholefield  v.  Ingram,  C.  P.  Cooper,  269,  simple  interest  only  was  asked  for 

477.  and  given. 

(o)  Wilson    V.    Metcalfe,    1    Russ.  (r)  Morris  v.  Islip,  20  Beav.  654. 

530.  (s)  Binnington  v.  Harwood,  T.  &  E. 

(p)  Lloyd  V.  Jones,  12  Sim.  490.  477. 

(j)  Montgomery  v.  Calland,  14  Sim. 

M.      VOL.  II.  3  Q 
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compute  interest  thereon,  at  the  end  of  each  year,  the  terms 
of  the  decree  will  be  satisfied  (t)  by  calculating  interest  upon 
each  balance  of  principal,  for  the  year  following  that  in  which 
such  balance  is  ascertained,  and  charging  the  party  with  the 
aggregate  of  the  sums  of  interest,  in  addition  to  the  ultimate 
balance  of  principal.  But  if  the  decree  also  direct  annual  rests, 
and  that  the  party  be  charged  with  interest  on  the  balances,  at 
the  rate  and  in  the  manner  directed  in  respect  of  the  former 
computation  of  interest,  the  interest  calculated  on  the  original 
balances,  instead  of  being  carried  to  a  separate  account,  and 
being  added  together  to  form  the  ultimate  balance,  must  be 
added  (u)  from  time  to  time  to  the  balance  of  principal  found 
due,  and  the  future  interest  must  be  calculated  on  such  joint 
balances  of  principal  and  interest  (x). 

And  if  the  decree  direct  («/),  that  when  and  as  often  as  the 
rents  and  profits  exceed  the  interest  of  the  mortgage  debt, 
they  are  to  be  applied  in  reduction  of  the  principal,  the  sums 
received  by  the  mortgagee  between  the  dates  of  the  annual 
rests,  calculated  from  the  date  of  the  mortgage  deed,  are  to 
be  applied  whenever  they  exceed  the  interest,  in  reduction  of 
the  principal;  and  the  rest  will  thenceforth  be  calculated  firom 
the  time  of  such  excess. 

Of  carrying  on  the  Accounts, 

1548.  After  the  amount  due  has  been  ascertained  and 
certified,  the  proper  course  for  the  mortgagee  in  possession 
appears  to  be  to  retain  the  possession,  but  to  abstain  from 
receiving  the  profits;  for  if  the  mortgagee  vary  the  amount 
found  due  by  the  receipt  before  default,  of  rent  or  other  monies 
on  account  of  the  estate,  the  accounts  must  be  carried  on  and 
a  new  day  fixed  for  redemption  {z)  (1696);  and  where  the 
mortgagor  insisted  upon  this  right  to  carry  on  the  accounts, 

(0  HeigMngton  v.  Grant,  5  Myl.  &  {y)  Binnington  ©.  Harwood.T.  &  R. 

C.  258.  477. 

(u)  Id.;  Raphael  v.  Boehm,  11  Ves.  (z)  Garlick  v.  Jackson,  4  Beav.  154; 

92.  Alden  v.  Foster,  5  id.  592;  Ellis  e. 

(x)  See  Yates  «.Haml)ly,l  Mad.  14;  Griffiths,  7  Beav.  83;  Frees  v.  Coke, 

Gotham  v.  West,  Keg.  Lib.  supra.  L.  E.,  6  Ch.  645. 
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the  mortgagee  was  not  allowed  to  verify  by  affidavit,  and  pay 
over  the  amount  received  after  the  taking  of  the  accounts  (a); 
though  it  has  been  said  to  be  of  course  to  make  him  account  by 
affidavit  for  subsequent  receipts  (6). 

The  receipt  of  rent  after  default,  and  before  the  affidavit  of 
default,  does  not  make  a  further  account  necessary  (c). 

There  is  very  little  authority  as  to  the  proper  course,  when 
the  mortgagee  is  in  possession  of  property,  the  receipts  from 
which  are  at  frequent  and  irregular  periods.  In  the  case  of 
toUs,  after  the  first  day  fixed  for  payment,  the  plaintiff  has  been 
ordered  to  appropriate  the  net  subsequent  receipts  in  satisfaction 
of  subsequent  interest  (d);  and  it  seems  doubtful  whether  the 
court  would  make  any  special  order,  until  the  variation  of  the 
balance  found  due  makes  it  necessary  to  cany  on  the  accounts. 


Chaptee  XI.  Part  2: — Of  Accounts  of  Interest. 

1549.  Of  the  Persons  mJio  are  bound  to  pay  and  entitled  to  receive  Interest. 
1575.  Qf  the  Conversion  of  Interest  in  arrear  into  Principal. 
1580.  Of  computing  subsequent  Interest. 

1584,  Of  the  Might  to  set  off  Arrears  of  Interest. 

1585.  Of  the  Right  to  Arrears  of  Interest  under  the  Statute  of  Limitations. 
1592.  Of  the  Mate  of  Interest. 

1597.  When  Interest  ceases. 

1549.  Interest  is  not  payable  upon  a  mere  contract  for 
lending  money,  even  where  the  contract  is  under  seal,  unless 
there  be  an  agreement,  express  or  implied,  for  the  payment  of 
interest:  and  except  in  the  case  of  mercantile  securities,  or 
where  the  promise  to  pay  interest  is  to  be  inferred  from  the 
usage  of  trade  (e). 

Upon  bond  (/),  and  mortgage  debts,  interest  is  payable, 
though  it  be  not  expressly  reserved,  and  whether  the  mortgage 


[a)  Buchanam 

V.  Greenway,  12  Bear. 

id)  Gurney  v.  Duckett,    Set.  405, 

356. 

ed.  3. 

(S)  Oxenham 

V.    EUis,    18    Bear. 

(e)  Calton  v.  Bragg,  15  East,  223; 

693. 

Higgins  V.  Sargent,  2  B.  &  C.  348j 

(o)  Constable 

V.  Howick,  5   Jut., 

Page  V.  Newman,  9  B.  &  C.  378. 

N.  S.  3,31. 

(/)  Farqnhar  v.  Morris,  7  T.  E.  12i. 

3q2 
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be  legal  or  equitable  (ff) ;  but  not  where  the  contract  expressly 
provides  for  reconveyance  upon  payment  of  the  principal 
only  (A).  It  has  been  doubted  (0  whether  a  mere  deposit  of 
title  deeds,  without  a  legal  security,  will  make  a  debt  bear 
interest  which  bears  none  in  its  nature;  but  the  anonymous 
case  above  cited  seems  to  dispose  of  the  question.  A  mere 
deposit  of  deeds,  wit^  intent  to  create  a  security,  having 
clearly  the  effect  of  an  equitable  mortgage  (36),  the  right  to 
interest  is  implied  without  any  express  agreement  (A);  and  the 
rule  is  the  same  where  the  principal  sum  is  merely  a  charge 
upon  specified  property  (I).  A  power  to  charge  land  with 
a  sum  of  money  carries  power  to  charge  it  also  with  inte- 
rest (m). 

A  charge  of  debts  by  wiU,  upon  real  estate,  does  not  entitle 
simple  contract  creditors  to  interest,  unless  the  debtor  have 
given  to  the  debts  the  quality  of  specialties  in  his  lifetime,  as 
by  making  a  schedule  of  debts  and  creating  a  trust  term  for 
payment  thereof  (re).  If  the  debtor  execute  a  deed  of  trust  for 
the  benefit  of  his  creditors,  those  who  execute  the  deed  become 
mortgagees,  and  get  a  right  to  interest ;  but  they  have  no  such 
right  under  a  mere  covenant  on  the  part  of  the  debtor  to  pay 
the  debt.  If,  by  the  terms  of  the  deed,  some  of  the  creditors 
are  to  be  paid  their  debts,  and  others  are  to  be  paid  their 
debts  with  interest,  the  latter  class  have  a  priority  as  to  in- 
terest (o). 

Where  an  award,  made  under  an  arbitration,  directed  the 
payment  of  a  sum  of  money  on  given  days,  without  interest, 
out  of  the  proceeds  of  securities  not  then  realized,  and  a  con- 

(g)  Anon.,  i  Taunt.  876;  Ashwell  (/jj  Carey  v.  Doyne,  5  Ir.  Ch.  E. 

V.   Staunton,  30   Beav.   52.     By  the  104;  Kerr's  policy.  Re,  L.  E.,  8  Eq. 

Eoman  Dutch  law,  when  the  arrears  331.    Interest  at  4  per  cent,  only  given 

of  interest  amount  to  more  than  the  in  the  latter  case, 

principal,  the  remaining  interest  may  (Q  Lippard  v.  Eicketts,  L.  R.,  14  Eq. 

not  be  paid,  and  the  course  of  interest  291. 

then  ceases.     ("Van  Leeuwen,  bk.  4,  (m;  Kilmurry   v.    Geary,    2    Salk. 

ch.  7,  s.  6.)  538. 

(Ji)  Thompson  v.  Drew,  20  Bear.  {n)  Stewart  ?i.  Noble, Vem.  dc  Scriv. 

49;  see  Hodge,  Exp.,  26  L.  J.,  N.  S.,  528—637;  Barwell  v.  Parker,  2  Ves. 

Bank.  77.  364. 

(i)  Ashton  v.  Dalton,  2  Coll.  563.  (o)  Jenkins  v.  Perry,   3  Y.   &   C. 

178. 
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siderable  time  elapsed  before  the  securities  were  realized,  it  was 
held,  that  although  the  money  was  awarded  to  be  paid  on 
certain  days,  so  that  interest  might  be  recoverable  from  those 
days  on  the  contract  (p),  yet  the  proceeds  of  the  securities 
could  not  on  that  account  be  made  liable  for  interest,  contrary 
to  the  agreement,  though  the  debts  in  respect  of  which  the 
award  was  made  were  debts  bearing  interest  (q), 

1550.  Interest  arises  on  mortgages  and  mortgage  deben- 
tures from  day  to  day  (r)  ;  but  it  is  said  to  be  a  rule  of  the 
Court  of  Chancery  in  Ireland,  that  it  ought  not  to  run,  in  the 
case  of  a  general  and  national  calamity,  during  such  time  as, 
in  consequence  thereof,  nothing  is  paid  out  of  the  land  assigned 
for  payment  of  interest  (s).  The  person  who  takes  the  produce 
of  the  security  is  entitled  to  the  interest  to  the  time  of  his 
death,  or  other  termination  of  his  interest ;  and  the  interest  of 
money  secured  on  mortgage  has  thus  been  paid  over  to  the 
administratrix  of  a  tenant  for  life,  though  the  mortgage  money 
was  subject  to  a  trust  to  be  applied  in  the  purchase  of  land ; 
and  it  was  not  taken  as  rent  unapportlonable  before  the  act 
4  &  5  Will,  4,  c.  22,  s.  2  (t). 

1551.  It  has  been  held  that  an  agreement  to  pay  interest 
up  to  a  certain  time  does  not  exclude  a  contract  to  pay  it  after 
that  time ;  but  that  the  reservation  of  interest  shows  that  the 
debt  was  intended  to  bear  interest,  and  makes  it  reasonable  to 
suppose  that  it  should  continue  to  do  so  (m).  But  it  has  since 
been  determined  that  no  implied  contract  arises  for  payment 
of  interest  beyond  the   day  fixed  by  the  contract,  and  that 


( p)  Lowndes    »,  Collens,   17   Ves.  account  such  abatements  or  allowances 

27.  were  to.  be  made  for  interest,  as  were 

(j)  CoUett  o.  Newnham,   1    Drew.  usually  made  in  Ireland,  on  account 

447.  of  rebellion  or  other  public  calamities 

(»•)  Wilson  V.  Harman,  2  Ves.  672;  happening  to  affect  estates  in  mort- 

Eoger's  Trusts,  Ee,  1  Dr.  &  S.  338;  30  gage. 

L.  J.,  N.  S.,  Ch.  153.  (0  Edwards  v.  Warwick,  2  P.  W. 

(s)  Basil  0.  Acheson,  15  Vin.  Abr.  171. 

474;  2  Eq.  Ca.  Abr.  611;  4  Bro.  P.  C.  (m)  Price  v.  Great  Western  Railway 

503;  and  accordingly  ordered  by  the  Co.,  16  M.  &  W.  244;  16  L.  J.,  N.  S., 

House  of  Lords,  that  in  taking  the  Ex.  87. 


966  WHEN  INTEREST  IS  PAYABLE. 

,  subsequent  interest  is  given  by  way  of  damages  for  breach  of 
the  contract  {x). 

155S.  The  mortgagee  in  possession,  who  holds  over  after 
payment  of  everything  due  to  him,  will  be  charged  with  sub- 
sequent receipts  and  interest  from  the  filing  of  the  bill,  or  from 
the  date  of  a  prior  notice,  to  pay  over  his  receipts  as  directed 
by  the  notice,  or  even  from  the  time  of  payment,  if  he  falsely 
deny  by  his  answer  that  the  mortgage  is  satisfied;  qnd  a  mort- 
gagee who  has  not  been  in  possession  is  liable  to  pay  interest 
on  a  balance  found  to  be  due  from  him  if  he  improperly  resist 
redemption  (y). 

1553.  If  the  mortgagor  come  to  the  court  to  restrain  the 
mortgagee  from  using  his  remedy  at  law,  the  indulgence  will 
only  be  granted  upon  payment  to  the  mortgagee  of  the  prin- 
cipal sum  and  all  interest  which  appears  to  be  due  to  the  time 
of  payment;  but  in  a  proper  case  the  payment  of  interest  may 
be  ordered  to  be  made  without  prejudice  to  any  question  in 
the  cause ;  as  if  the  mortgagor  contend  that  he  was  prevented 
from  redeeming  at  the  time  for  which  notice  was  given,  by 
the  negligence  or  default  of  the  mortgagee.  And  if  such  a 
case  be  established,  the  surplus  interest  may  be  ordered  to  be 
repaid  (V). 

If  a  scrivener  take  money  and  give  a  note  to  place  it  out 
at  interest,  he  is  bound  to  do  so  and  is  answerable  for  the  in- 
terest, except  so  far  as  the  employer  may  have  accepted  any 
security  which  he  may  have  effected  (a). 

1554.  The  court  allows  the  mortgagee  interest  in  certain 
cases  upon  money  which  he  has  laid  out  for  the  benefit  of  the 
estate  or  the  support  of  his  security  (15S7),  payments  so  made 
being  treated  as  further  advances ;  and  the  rate  is  generally  that 
which  is  payable  on  the  original  loan.     Thus,  interest  will  be 

ix)  Cook  V.  Fowler,  L.  R.,  7  E.  &  I.  (z)  Lord  Midleton  v.  EUot,  15  Sim. 

App.  27.  531. 

(y)  Smith  v.  Pilkington,  1  De  G.,  F.  (a)  Barwell  v.  Parker,  2  Ves.  364. 
&  J.  120. 
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allowed  upon  fines  paid  by  the  mortgagee  for  the  renewal  of 
leases  upon  which  the  estate  is  held,  though  there  be  no  cove- 
nant by  the  mortgagor  for  renewal  (b),  upon  premiums  on  life 
policies,  which  form  part  of  the  security  {c),  upon  money  laid 
out  in  supporting  the  mortgagor's  title  where  it  has  been  im- 
peached («?),  or  in  the  redemption  of  land  tax(e);  and  generally 
upon  money  laid  out  in  lasting  improvements  or  otherwise  for 
the  benefit  of  the  estate,  where  the  principal  so  laid  out  is 
allowed  (/).  And  interest  has  been  given  upon  premiums 
paid  for  keeping  up  life  policies,  to  which  the  security  was 
made  subject,  under  a  provision  charging  the  security  with 
payment  of  all  such  sums  as  a  surety  should  be  compelled  to 
pay,  with  interest  thereon  (y) ;  but  interest  was  not  given  under 
that  provision  upon  costs  paid  by  the  surety;  though  it  wiU  be 
directed  upon  costs  also,  where  they  have  been  paid  under  an 
order  of  the  court  which  declared  the  person  paying  them  to  be 
,  entitled  to  an  indemnity  for  so  doing  (A),  as  well  as  upon 
interest  which  the  owner  of  an  incumbered  estate  has  been 
compelled  to  pay,  where  the  former  owner  has  covenanted  to 
indemnify  him  against  such  incumbrances  (?')• 

Interest  has  also  been  allowed  upon  large  sums  expended  by 
the  mortgagee  in  the  working  of  mines,  where  he  was  autho- 
rized by  the  deed  to  work  them  and  was  to  be  repaid  all  costs 
and  expenses  with  interest  (1531). 

It  is  not  the  practice  generally  to  allow  interest  upon  money 
expended  by  the  mortgagee  in  repairs,  although  it  has  some- 
times been  done  (A). 

1555.  A  mortgagee  will  be  allowed  no  interest  upon  a  debt 
which  would  have  been  satisfied  but  for  his  wrongful  or  in- 
equitable act,  during  such  time  as  the  debt  has  thereby  remained 

(J)  5Bac.Abr.736;Manlovei).Bale,  281j   Webb   o.  Rorke,  2  Sch.  &  Lef. 

2  Vera.  84;  Laeon  v.  Mertins,  3  Atk.  676. 

i;  Wollcy  V.  Drag,  2  Anst.  551.  (9)  Hodgson  v.  Hodgson,  2  Keen, 

(c)  Bellamy  v.  Brickenden,  2  Jo.  &  704. 

H.  137.  (/()  Wainman  v.  Bowker,  8  Beav. 

(rf)  Godfrey  v.  Watson,  3  Atk.  518.  363. 

(c)  Knowles  v.  Chapman,  Set.  Dec.  (i)  Execntors  of  Pergns  v.  Gore,  1 

226,  ed.  2.  Scb.  &  Lef.  107. 

(/)  Qnarrell  v.  Beckford,  1   Mad.  (J)  Set.  384,  ed.  3. 
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unsatisfied.  Thus  (/),  where  a  vendor  who  had  become  liable 
to  an  action  by  the  purchaser  upon  a  covenant  for  quiet  enjoy- 
ment, delayed  the  purchaser's  action,  by  setting  up  an  acknow- 
ledgment, improperly  obtained  from  the  mortgagee  of  the  latter 
(whose  mortgage  he  paid  off),  that  the  payment  was  in  full  of 
all  demands  in  respect  of  the  covenant;  interest  on  the  mort- 
gage debt  was  refused  during  the  delay  of  the  action,  because 
the  damages  recovered  at  law  would,  but  for  the  delay,  have 
swept  away  the  mortgage  debt,  so  that  the  interest  could  never 
have  accrued. 

1556.  If  a  prior  mortgagee  does  not  take  possession  and  the 
interest  runs  in  arrear,  a  subsequent  mortgagee  shall  not  redeem 
without  paying  the  whole  interest,  as  he  might  himself  have 
redeemed  (w)  (1S38).  And  this,  it  is  said,  even  though  the 
prior  mortgagee  let  the  interest  run  in  arrear  with  an  iU  intent, 
to  get  the  estate;  but  if  there  be  fraud  or  collusion  it  will  be 
otherwise  (w). 

So,  the  neglect,  without  fraud,  of  the  incumbrancer  to 
demand  interest  from  the  tenant  for  life,  or  to  require  him  to 
pay  head  rents,  will  not  prejudice  the  right  against  the  re- 
mainderman (o). 

1557.  The  adult  tenant  in  tail  of  an  incumbered  estate  is 
not  obliged  to  keep  down  the  interest  on  the  charge ;  because, 
having  or  being  able  by  his  own  act  to  acquire  fiiU  power  over 
the  estate,  neither  the  issue  in  tail  nor  the  remainderman  have 
any  equity  to  call  for  an  indemnity  against  the  arrears  of 
interest  accrued  during  the  possession  of  their  predecessor  (/>). 
And  on  the  other  hand,  if  the  tenant  in  tail  die  without  barring 
the  entail,  after  keeping  down  the  interest,  or  taking  an  assign- 
ment of  the  mortgage  (in  which  case  he  is  considered  to  have 
paid  himself  the  interest  out  of  the  rents  and  profits),  the  issue 

(0  Thoraton  ^.  Court,  3  De  G.,  M.  642;    Eoe  v.  Pogson,  2    Mad.  i57  ; 

&  G.  293,  301.  Wrixon  v.  Vize,  2  Dru.  &  War.  203; 

(to)  Aston  V.  Aston,  ]  Ves.  263.  Hill  v.  Browne,  Dru.  426;  Making  v. 

(»)  Bentham     o.    Haincourt,    Pre.  Making,  1  De  G.,  F.'  &  J.  8.65. 

Cli-  30.  (p)  Chaplin  v.  Chaplin,  3  Atk.  234; 

(o)  Loftus  -a.  Swift,  2  Sch.  &  Lef.  Surges  v.  Mawbey,  T.  &  R.  167. 
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in  tall  have  the  benefit,  and  the  personal  representatives  of  the 
tenant  in  tail  have  no  equity  to  charge  the  reversion  with 
interest  accrued  during  his  life  (q).  And  so  it  is  if  the  husband 
of  tenant  in  tail  seised  in  right  of  his  wife,  take  in  the  mort- 
gage, for  he  takes  subject  to  all  the  rights  and  remedies  of  the 
mortgagee  and  the  reversioner,  and,  after  receiving  the  rents 
during  the  wife's  life,  cannot  come  against  the  estate  for  the 
interest  (r)  (1306). 

But  in  such  a  case,  an  account  will  be  directed  of  the  profits 
accrued  since  the  death  of  the  wife,  and  subsequent  interest 
will  be  allowed. 

1668.  An  infant  tenant  in  tail,  however,  being  unable  to 
make  the  estate  his  own,  is  not  upon  the  same  footing  as  an 
adult,  but  is  in  the  position  of  a  tenant  for  life  (s)  (1 66S),  who 
is  bound  (i)  (as  is  also  the  tenant  for  years  («))  to  keep  down 
the  interest  of  the  charge  during  the  continuance  of  his  estate, 
to  the  extent  of  the  rents  and  profits ;  and  who  is  not  exempted 
from  this  liability  by  the  possession  of  an  absolute  power  of 
appointment,  by  virtue  whereof  he  is  able,  like  the  tenant  in 
tail,  to  make  the  estate  his  own  (a:);  and  who  cannot  discharge 
himself  from  it  by  procuring  the  mortgage  to  be  assigned  to  a 


(q)  Amesbury    v.    Brown,    1    Ves.  personal  representatives,  between  whom 

477.  there  is  no  equity,  bnt  only  between 

M  Id.  tbe  representatives  and  those  in  re- 

(s)  Sarjeson  v.  Cruise,  cited  1  Ves.  mainder. 

477,   480;    S.   C.  Sargeson  v.   Sealy,  (t)  Revel  v.  Watkinson,  1  Ves.  93; 

2  Atk.  412,  and  T.  &  R.  176;  per  Lord  Amesbury  v.  Brown,  id.  477;  Tanlkner 

Eedesdale,  1  Bli.  499;  Burges  ■!).  Maw-  v.  Daniel,  3  Hare,    199;    Balwer   o. 

bey,  T.  &  E.  177.    But  note  that  Sir  Astley,  1  Ph.  422 ;  Playfair  v.  Cooper, 

T.  Plumer,  M.  E.,  puts  a  wrong  con-  17  Beav.  187;  and  see  T.  &  R.  174;  1 

struction  upon  the  words  of  Sir  W.  Jur.,  N.  S.  680.    And  in  an  adminis- 

Grant,  M.  E.,  in  Bertie  v.  Lord  Abing-  tration  suit  he  must  keep  down  the 

don,  3  Mer.  566.    The  latter  is  sup-  interest  upon  all  debts  charged  upon 

posed  to  have  said  that  "there  could  the  estate  from  the  testator's  death." 

be  no  question  as  to  the  obligation  of  (Marshall  v.  Crowther,  L.  E.,  2  Ch. 

an  infant  tenant  in  tail  to  keep  down  Div.  199.) 

the  interest."    His  words  really  were,  («)  1   Ves.   480 ;    per  Lord  Hard- 

"  There  can  be  no  question  ire  this  case  wicke. 

with  respect  to  the  obligation,  &c."  i.  e.  (a;)  Whitbread  v.  Smith,  3  De  G., 

the  question  does  not  arise  here.    For  M.  &  G.  741. 
the    question  was   between    real   and 
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trustee  for  himself  (y).  The  assignee  and  judgment  creditor  of 
the  tenant  for  life  are  subject  to  the  same  equity  (z). 

It  is  incumbent  on  the  reversioner,  to  see  that  this  duty, 
which  only  subsists  in  his  favour,  and  gives  no  right  to  the 
incumbrancer  (a),  is  performed  by  the  tenant  for  life  (5);  and 
if  it  be  neglected,  the  reversioner  (c),  or  it  seems  the  next 
tenant  for  life  {d),  may  file  his  bill  to  make  the  rents  amenable, 
and  nlay  compel  the  tenant  for  life  to  answer  what  has  accrued; 
and  has  ah  equity  to  have  the  estate  recouped  out  of  the  future 
income  accruing  to  the  tenant  for  life  (e).  But  if  the  rever- 
sioner stand  by,  and  allow  the  rents  to  be  received,  and  not 
applied  in  payment  of  interest,  the  reversion  will  be  charged, 
and  the  reversioner  cannot  afterwards  establish  a  debt  against 
the  assets,  on  thq  ground  that  the  rents  were  sufficient  (/) 
(1446). 

The  reversion  may  also  be  charged,  if  the  rents  be  in- 
sufficient, and  the  arrears  of  interest  have  thus  been  thrown 
upon  the  reversion,  where,  having  accrued  during  the  time  of 
one  tenant  for  life,  they  were  discharged  by  the  trustees  of  a 
subsequent  life  estate  (y). 

And  where  the  tenant  for  life  of  an  incumbered  estate 
charged  the  estate  under  a  power,  with  a  principal  sum  and 
interest,  and  then  mortgaged  both  the  charge  and  the  interest, 
and  kept  down  so  much  of  the  interest  as  the  estate  would 
not  pay,  out  of  his  own  monies,  without  informing  the  re- 
mainderman of  the  insufficiency,  or  of  the  intention  to  charge 

(y)  Long   0.  Harris,  1  Jur.,  N.  S.  arrears  of  interest,  and  he  cannot  be 

913.  charged  with  neglect  of  duty,  neither 

(s;)  Scholefield  u.  Lookwood,  9  Jur.,  does  any  right  arise  to  the  remainder- 

N.  S.  1258.  man  until  death  or  insolvency  of  the 

(a)  Morley  «,  Saunders,  L.  R.,  8  Eq.  tenant  for  life."    There  seems  to  be 

596.       _  no  other  authority  for  this  view  of  the 

(i)  2' Jo.  &  Lat.  160s  Kay,  339.  law. 
*      (c)  5  Ves.  106 ;   and  see  Hayes  v.  ((Q  Revel  v.  'Watkinson,  1  Ves.  93. 

Hayes,  1  Ch.  Ca.  223.    See  per  Lord  (e)  Waring  v.  Coventry,  2  M.  &  K. 

Campbell,  C,  7  H.  L.  C.  575 ;  Making  406. 

V.  Making,  1  De  G.,  F.  &  J.  365.    But  (/)  Lord  Kensington  v.  Bouverie, 

per  Lord  Westbury,  C,  in  Scholefield  19  Beav.  64;  per  Lord  Eomilly. 
V.  Lockwood,  supra.     "A  tenant  for  (g)  Sharshaw  «.  Gibbs,  Kay,  333. 

life  has  all  his  lifetime  to  pay  ofE  the 
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it  on  the  estate,  it  was  held  that  there  was  no  charge  and  that 
the  payments  showed  an  intention  to  exonerate  (A). 

1559.  If  a  mortgagee,  who  has  siiffered  the  interest  to  run 
in  arrear,  purchase  the  estate  of  the  tenant  for  life,  the  surplus 
rents  received  after  the  purchase,  beyond  the  current  interest  of 
the  mortgage,  must  be  applied  in  discharge  of  the  arrears;  and 
the  mortgagee  cannot  charge  the  arrears  upon  the  inheritance  {i): 
for  the  vendor  under  whom  he  claims  was  bound  to  keep  down 
the  interest. 

1 560.  If  an  estate  have  been  partly  in  the  possession  of  a 
tenant  for  life,  and  partly  of  a  person  who  takes  under  the  limi- 
tations of  a  prior  settlement  (as  a  jointress),  and  therefore  is 
not  bound  to  pay  the  interest  on  the  incumbrances,  the  tenant 
for  life  must  discharge  the  arrears,  which  accrued  in  the  time  of 
the  paramount  estate,  out  of  the  additional  rents  received  at  its 
expiration  (A). 

The  ease  of  Tracy  v.  Lady  Hereford  has  been  stated(/)  by 
an  eminent  judge  to  establish  the  general  proposition,  that  a 
tenant  for  life  in  remainder  must  bear  the  arrears  of  interest 
which  accrued  during  the  estate  of  a  prior  tenant  for  life :  but 
this  construction  has  been  repudiated  'as  inequitable  and  un- 
necessary for  the  determination  of  the  case  in  which  it  was  laid 
down(m).  The  rule  goes  no  further  than  to  make  each  tenant 
for  life  bear  the  arrears  which  have  accrued  during  his  own 
time,  although  during  part  of  the  time  another  may  have  been 
in  possession  of  part  of  the  estate  under  a  paramount  title  (n); 
and  to  liquidate  such  arrears  he  must  furnish  all  the  rents  if 

(/t)  Lord  Kensington  v.  Bonverie,  7  Smith,  3  De  G.,  M:  &  G.  741 ;  and  see 

H.  L.  C.  557,  and  6  Jur.,  N.  S.  105;  Euscombe  v.  Hare,  2  Bl.,  N.  S.  192.) 
diss.  Lords  Cran worth  and  Wensley-  (*)  Eevol  v.  Watkinson,l  Ves.  93; 

dale,  who  agreed  with  the  judgments  Traey  ».  Lady  Hereford,  2  Bro.  C.  C. 

of  the  L.JJ.,  holding  that  the  silent  128. 

payments  of  the  tenant  for  life  did  (1)  5  Vcs.  106;  per  Sir  R.  Arden, 

not  show  an  intention  to  exonerate;  M.  R. 

see  7  De  G.,  M.  &   G.  134,  and   19  (m)'  See  2  Jo.  &  Lat.  160,  per  Lord 

Beav.  39.  St.  Leonards  ;    Kay,  339,  per  Wood, 

(i)  Lord  Penrhyn  v.  Hughes,  5  Ves.  V.-C. 
99.    So  as  to  a  purchaser  who  actually  (n)  Id.  and  Tracy  v.  Lady  Hereford, 

pays  ofi  the  arrears.     (Whitbread  v.  supra. 
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necessary  during  the  whole  of  his  life ;  but  subject,  it  seems,  to 
this  equity  (r)),  viz.,  that  if  the  settlor  of  the  estate  be  to  the 
tenant  for  life  in  loco  parentis,  and  the  tenant  for  life  not  other- 
wise provided  for,  a  reasonable  maintenance  shaU.  be  allowed  him 
out  of  the  rents  and  profits. 

1561.  And  where  the  incumbrances  on  the  estate  consist 
of  annuities,  the  measure  of  the  tenant  for  life's  liability  is 
the  value  of  the  annuity,  which  the  decree  will  direct  to  be 
ascertained:  and  the  interest  of  the  estimated  amount  wiU  be 
kept  down  by  the  tenant  for  life(p).  And  so  the  tenant  for 
life,  during  whose  time  an  annuity  prior  to  his  estate  has  run 
in  arrear,  will  not  be  ordered  to  pay  the  arrears,  but  only  so 
much  as,  during  the  continuance  of  his  life  estate,  will  keep 
down  the  interest  of  the  charge,  which  those  arrears  constitute 
upon  the  corpus  of  the  estate  (§'). 

If  arrears  of  rent,  which,  in  the  view  of  a  court  of  equity, 
are  specifically  applicable  to  the  payment  of  interest,  be  re- 
ceived by  the  tenant  for  life,  he  cannot  retain  them  when  the 
interest  is  in  arrear,  though  they  all  accrued  in  his  own  time ; 
especially  if  he  were  party  to  a  transaction  in  which  those 
rents  were  assumed  to  have  been  applied  in  payment  of  the 
interest(?-). 

1563.  "With  respect  to  the  infant  tenant  in  tail,  there  is 
an  apparent  disagreement  from  the  general  authorities  (1558) 
in  an  early  case(s),  in  which  the  court  refused  to  order  the 
executors  of  an  infant  tenant  in  tail  to  pay  the  arrears  of 
interest  out  of  the  infant's  personal  estate ;  and  the  observations 
of  the  court,  as  reported  in  Peere  Williams,  tend  to  show  that 
the  decision  was  upon  the  general  ground,  that  the  tenant  in 
tail  is  not  bound  to  keep  down  the  interest.     It  has  however 

(o)  ReYel  V.  "Watkinson,  1  Ves.  193;  {p)  Bulwer  v.  Astley,  1  Ph.  423. 

Butler's  case  cited  there;  T.  &  E.  194.  (j)  Playfair    v.   Cooper,   17    Beav. 

Note,  however,  that  in  Revel  v.  Wat-  187. 

kinson  the  bill  was  by  a  subsequent  (»•)  Caulfield  v.  Maguire,  2  Jo.  & 

tenant  for  life,  which  tends  to  show  Lat.  141. 

that  he  was  then  considered  liable  for  («)  Chaplin  v.  Chaplin,  3  P.  Wms. 

the  arrears.  229. 
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been  suggested  (t),  that  the  real  ground  was  not  that  the  infant 
was  not  liable  to  keep  down  the  interest,  but  that  it  ought  not  to 
be  paid  out  of  his  personal  estate ;  for,  per  Lord  Hardwicke  ( u), 
the  rents  and  profits  were  the  fund  out  of  which  the  guardian 
should  have  paid  the  interest.  And  so  it  was  held  in  the  case 
oiBurges  v.  Mawhey  {x). 

The  like  rule  no  doubt  applies  to  the  infent  tenant  for  life. 

1563.  Where  the  estates  of  the  husband  and  wife  were 
mortgaged  to  secure  the  husband's  debt,  and  payment  was 
enforced  out  of  the  produce  of  the  wife's  estate ;  it  was  held, 
that  the  representatives  of  the  wife  should  have  no  interest  on 
the  sums,  which  the  husband's  estate  had  thus  become  liable  to 
recoup  to  them ;  and  consequently  that  a  judgment  creditor 
of  the  wife,  claiming  against  the  husband's  estate  upon  the 
foundation  of  this  equity,  could  have  no  interest  upon  the  debt 
which  he  recovered  (y).  The  husband  and  wife  are  not  bound 
to  keep  down  the  interest  of  a  mortgage  on  the  wife's  estate  for 
the  benefit  of  her  heir ;  though  for  what  he  may  have  actually 
paid  in  respect  of  such  interest,  he  will  have  no  allowance. 
And  as  tenant  by  the  curtesy  (1558),  he  must  keep  down  after 
his  wife's  death,  the  interest  on  the  original  debt,  and  on  the 
arrears  which  have  accrued  during  her  life  {£). 

1564.  The  order  of  the  court,  directing  a  receiver  to  keep 
down  the  interest  of  incumbrances,  does  not  amount  to  an 
appropriation  of  the  rents  and  profits  to  that  purpose,  so  as  to 
make  the  rights  of  the  parties  where  the  interest  has  not  been 
paid  or  applied  for,  the  same  as  if  interest  had  been  actually 
paid  (a).  The  order  is  partly  made  in  justice  to  the  incum- 
brancers, partly  for  the  benefit  of  the  estate,  lest  the  incum- 
brancers should  proceed  in  respect  of  their  unpaid  interest ; 
but  if  they  do  not  apply  for  it,  they  are  presumed  to  be  content 
with  their  security  for  principal  and  interest,  and  the  estate 

(<)  Per  Sir  T.  Plumer,  T.  &  B.  177.  (z)  Ruscombe  v.  Hare,  2  Bli.,  N.  S. 

(k)  In  Serjeson  v.  Sealey,  cited  id.  192. 

(a;)  T.  &  B.  167,  178.  (a)  Bertie  v.  Lord  Abingdon,  3  Mer. 

(y)  Lancaster    v.  Eyors,   10  Beav.  660. 
266, 154. 
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remains  burthened  with  the  arrears,  for  which  there  is  no  equity 
against  the  surplus  rents  paid  over  by  the  receiver. 

1565.  A  mortgagee  who  comes  to  the  Court  of  Bankruptcy 
for  the  realization  of  his  security,  is  entitled  to  iriterest  upon 
his  debt  to  the  date  of  the  order  of  adj^udication,  and  when  there 
is  a  surplus,  to  interest  from  that  time  (6)  ;  and  the  same  rule 
applied  to  a  liquidation  under  an  inspectorship  deed  executed 
under  the  Bankruptcy  Act,  ]861((?);  but  under  peculiar 
circumstances,  as  where  the  mortgagee  at  the  request  of  the 
assignees  has  postponed  the  sale  for  the  purpose  of  getting  a 
better  market,  or  has  made  some  other  special  agreement  with 
them,  interest  after  the  bankruptcy  will  be  allowed  (d). 

Of  Payment  of  Interest  on  Arrears  of  Annuities,  and  on 
Bond  and  Judgment  Debts. 

1566.  As  a  general  rule,  interest  is  not  allowed  upon 
arrears  of  an  annuity,^  though  i,t  be  charged  upon  land,  but 
under  special  circumstances  only.  It  was  held  by  Lord  Hard- 
wicke,  that  if  the  annuity  were  given  for  maintenance,  or 
there  were  a  penalty  for  securing  the  payment  of  it,  interest 
should  be  given  on  the  arrears  (e).  But  the  rule  as  to  mainte- 
nance has  not  been'  followed  (/) ;  and  it  has  been  long  held, 
that  the  security  of  a  bond  and  penalty  raises  no  equity  for 
interest  on  the  arrears,  because  no  interest  was  recoverable  at 
law  on  a  judgment  debt,  though  damages  were  given  in  the 
nature  of  interest  (  g).  And  the  disinclination  to  give  interest . 
has  gone  so  far,  that  the  court  has  even  refused  it  when  the 
annuity  had  been  enjoyed  for  many  years,  and  the  assignee 
had  been  deprived  of  possession  by  the  act  of  the  court ;  and 

(J)  Badger,  Exp.,  4  Ves.  165;  Ken-  see    also  Terrers   v.    Terrera,    Ca.   t. 

sington,  Exp.,  2  M.  &  A.  300 ;  Lnb-  Talb.  2. 

bock,  Exp.,  9  Jur.,  N.  S.  85i;  Bank.  (/)  Tew  v.  Earl  of  Winterton,  1 

Eules,  1870;  Nos.  77,  137.  Vea.  Jan.  450;    Creuze  v.  Hunter,  2 

(c)  Savin,  Re,  L.  K,  7  Ch.  760.  id.  157;  and  see  Hellish  ■».  Mellish,  14 

{d)  Kensington,  Exp.,  2  M.  &  A.  Ves.  616. 

300.    See  the  principle  of  this  rule  dis-  (g)  Booth  v.  Leycester,  3  My.  &  C. 

cussed  in  Griffith,  Bankruptcy,  641.  459  ;   Gaunt  v.  Taylor,  3  My.  &  K. 

(e)  Newman  v.  Auling,  3  Atk.  579;  302. 
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this,  although  the  ftind  out  of  which  it  was  payable  was  pro- 
ductive, and  the  interest  of  it  actually  went  into  the  pocket 
•  of  the  owner  of  that  fund  (A).  But  this  seems  to  have  been 
an  extreme  case ;  and  though  mere  legal  delay  be  no  ground 
for  giving  interest,  either  on  an  annuity  or  a  judgment  (i), 
yet  it  seems  clear  at  the  present  day,  that  if  the  annuitant 
had  the  means  of  recovering  his  annuity  at  law,  but  was 
restrained  from  doing  so  at  the  instance  of  the  person  liable 
to  pay  the  annuity ;  or  if  the  latter  come  for  the  help  of  the 
court  against  the  hardship  to  which  he  would  be  exposed  at 
law,  the  court  will  give  interest  on  the  arrears,  on  the  prin- 
ciple of  restoring  the  annuitant  to  the  position  he  would  have 
been  in  if  the  court  had  not  interfered  (A).  And  if  the  person 
liable  to  pay  the  annuity  have  grossly  misconducted  himself,  in 
evading  payment  of  the  annuity  (Z),  or  in  disputing  its  exist- 
ence on  unjust  grounds,  as  by  setting  up  the  destruction  of  a 
bond  after  admitting  that  it  was  caused  by  an  accident  (m),  or 
have  otherwise,  by  his  conduct  or  absence,  delayed  the  pro- 
ceedings of  the  creditor,  interest  will  be  given :  especially  if 
the  person  liable  to  the  payment  were  a  party  to  the  creation 
of  the  obligation  (w). 

Interest  has  been  given  on  the  aggregate  amount  of  arrears 
due  at  the  death  of  the  surviving  grantor  of  an  annuity,  the 
fund  having  been  accumulating  for  many  years  in  court,  and 
there  having  been  no  person  for  a  long  time  after  the  death 
of  the  surviving  grantor  who  could  have  been  sued  on  the 
judgment  (o). 

1567.  To  avoid  circuity  of  action  the  court  will  also  give 

(A)  Per  Sir  J.  Leach,  cited  3  D.  &  (to)  Crosse  v.  Bedingfield,  12  Sim. 

W.  138.     *  36;  and  see  10  Hare,  136.  ' 

(i)  Martyn  v.  Blake,  3  D.  &  W.  125;  (re)  Booth  w.  Leycester,  8  Myl.  &  C. 

Berrington   v.  Evans,  Younge,    276 ;  459.                     • 

Earl  Mansfield  v.  Ogle,  4  De  G.  &  J.  (o)  Hyde  v.  Price,  8  Sim.  578.    But 

38.  this  decision  is  not  a  strong  one.    It 

(/6)  Booth  V,  Leycester,  1  Keen,  247;  was  pronounced  before  jadgment  was 

Taylor  v.  Taylor,  8  Hare,  120.  given  on  the  appeal  in  Booth  v.  Ley- 

{l)  Martyn  v.   Blake,   3  D.  St  W.  cester,  3  M.  &  C.  459;  see  Jenkins  w. 

125.  Briant,  16  Sim.  272;  and  see  10  Hare, 

135. 
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interest  where  tHere  would  be  a  clear  case  for  damages  at  law, 
under  a  covenant  for  payment  of  the  annuity,  and  it  is  clear 
that  the  measure  of  damages  would  be  the  amount  of  the 
arrears  with  interest  thereon  (j»);  as  if  there  be  a  covenant 
to  indemnify  the  annuitant  against  prior  incumbrances,  by  the 
claims  of  the  owners  of  which,  the  perception  of  the  annuity 
was  prevented,  especially  if  this  have  occurred  in  consequence 
of  the  acts  of  the  covenantor.  But  such  a  case  will  not  arise 
on  a  mere  covenant  to  pay  the  annuity,  with  a  clause  enabhng 
the  annuitant  to  enter  and  hold  until  payment  of  the  an- 
nuity, and  of  such  costs,  losses,  damages  and  expenses,  as  shall 
be  occasioned  by  non-payment  thereof;  for  such  expressions 
only  amount  to  an  indemnity  against  the  costs  incident  to 
entry  and  possession,  and  loss  from  enforcing  the  security  (g). 

1568.  Although,  as  a  general  rule,  the  court  refiises  interest 
on  arrears,  yet,  if  the  annuitant  have  entered  into  possession, 
he  will  not  be  obliged  to  quit  possession  unless  the  grantor 
wiU.  allow  him  interest;  but  he  cannot  have  this  relief  on  the 
ground  that  there  was  a  power  in  the  grantee  to  enter,  if  he 
did  not  do  so.  The  grantee  must  jfirst  avail  himself  of  his 
remedy,  and  then  seek  the  consequent  relief  (r).  Nor  will  it 
be  assumed  («),  in  favour  of  the  claim  for  interest,  that  the 
annuitant  would  have  used  his  legal  remedies,  but  for  the 
presence  of  a  receiver  appointed  by  the  court ;  nor  admitted, 
that  by  reason  of  the  receiver's  appointment,  the  annuitant 
is  to  be  considered  as  having  been  restrained  from  using  his 
remedies.  And  the  annuitant  will  not  even  have  the  benefit 
of  an  accidental  union  in  himself,  of  the  right  to  the  annuity, 
and  the  title  to  the  term  by  which  it  is  secured,  where  there 
is  a  contest  respecting  the  annuity ;  on  the  ground  .that  the 
annuitant  may  not,  as  a  trustee  of  the  annuity,  use  for  his  own 
benefit  a  power  thus  accidentally  acquired. 


(p)  Martj'n  v.  Blake,  3  D.  &  "W.  (r)  Eobinaon  v.  Cnmraing,  2  Atk. 

125;  see  also  Gay  v.  Cox,  1  Eidg.  P.  C.  409;  Booth  v.  Leycester,  3  My.  &  C. 

153.  459. 

(j)  Booth  V.  Leycester,  3  M.  &  C.  (s)  Taylor  v.  Taylor,  8  Hare,  120. 
469. 
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1569.  Although  interest  will  be  given  where  the  arrear  has 
been  caused  by  the  act  of  the  party  liable  for  the  payment, 
in  taking  away  the  legal  right  of  the  annuitant,  it  is  different 
where  there  is  a  substantial  dispute  as  to  the  annuity,  in 
consequence  of«  which  the  money  has  been  brought  into  court 
for  the  benefit  of  all  parties  (t).  Where  the  fund  in  court 
has  been  invested,  application  should  be  made  to  the  court  to 
set  aside  and  keep  distinct  a  part  of  the  fiind  or  income 
required  for  satisfaction  of  the  annuity ;  and  if  this  be  omitted 
and  the  accumulations  be  carried  to  a  general  account,  the 
profit  produced  by  a  part  of  the  fund  wiU  not  be  separated 
for  the  benefit  of  the  annuitants.  This  application,  it  seems, 
should  be  made  immediately  after  the  title  to  the  annuity  has 
been  established  (m). 

1570.  The  order  that  a  creditor,  whose  debt  does  not  carry 
interest  and  who  shall  establish  it  before  the  judge  in  chambers, 
under  a  decree  or  order  in  a  suit,  shall  be  entitled  to  interest  at 
the  rate  of  41.  per  cent,  per  annum  from  the  date  of  the  decree, 
out  of  any  assets  which  may  remain,  after  satisfying  the  costs 
of  the  suit,  the  debts  established,  and  the  interest  of  such  debts 
as  by  law  carry  interest  (ar),  makes  no  alteration,  it  seems,  in  the 
general  rule  concerning  interest  on  arrears;  it  does  not  mean 
that  all  debts,  whenever  due,  are  to  bear  interest  fi:om  the  date 
of  the  decree,  but  that  debts  proved  after  the  decree  shall  bear 
interest  firom  the  time  when  they  are  proved ;  and  it  has  been 
held  in  an  administration  suit,  that,  after  payment  of  the  debts 
due  from  the  testator,  the  assets  might  be  made  liable  to  in- 
terest upon  arrears  of  an  annuity,  at  the  respective  times  of 
their  becoming  due  after  the  date  of  the  decree  (  y). 

Nor  is  the  practice  of  the  court  in  this  matter  affected 
at  all  by  3  &  4  Will.  4,  c.  42,  s.  28  (1833),  which  gives  to 
juries,  at  the  trial  of  an  issue  or  inquisition  of  damages,  power 
to  allow  interest  to  creditors  upon  debts  or  sums  certain ;  nor 

(t)  Taylor  v.  Taylor,  snpra.  (a;)  Cons.  Ord.  XLTL  n.  10. 

(k)  Bootli  V.  Leycester,  3  My.  &  C.  (y)  Lainson «. Lainson,  17  Jur.  1044;^ 

459.  IS  Beay.  7. 

M.      VOL.  II.  3  R 
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by  1  &  2  Vict.  c.  110,  ss.  17,  18,  which  gives  interest  on  judg- 
ment debts  {z). 

1571.  Bond  debts  generally  carry  no  interest,  either  at 
law  or  in  equity,  beyond  the  amount  of  the  penalty,  which 
is  taken  to  represent  by  the  agreement  of  the  parties  the 
ultiiAate  amount  of  the  debt.  But  the  conduct  of  the  obligor, 
the  interference  of  the  court,  and  other  special  circumstances, 
make  in  this  case  also  exceptions  to  the  general  rule  (a). 
And  if  there  be  a  bond  and  a  mortgage  to  secure  the  same 
sum,  with  all  interest  that  may  grow  due  thereon,  interest 
will  be  carried  under  the  mortgage  beyond  the  penalty  of  the 
bond ;  for  the  amount  of  the  penalty  is  not  to  prejudice  the 
mortgage  (b).  And  it  matters  not  whether  the  mortgage 
precede  or  follow  the  bond.  Interest  will  also  be  given  in 
such  a  case  where  the  mortgagor  is  a  surety,  as  the  creditor 
may  make  the  mortgage  as  available  as  if  it  were  given  by 
the  principal  debtor.  But  a  trust,  for  payment  out  of  the 
proceeds  of  real  estate,  of  bond  debts,  together  with  the 
interest  due  and  to  grow  due  for  the  same,  to  the  day  of 
payment,  will  not  (c)  carry  interest  beyond  the  penalties  of 
the  bonds;  for,  as  interest  does  not  grow  due  beyond  the 
penalties,  by  virtue  of  the  rule  under  consideration,  the  trust 
wiU  be  satisfied  by  payment  of  interest  to  the  amount  of  the 
penalties. 

1573.  It  has  been  said(rf),  that  if  the  bond  be  tacked  to 
another  security,  as  to  a  mortgage  for  securing  other  sums, 
the  mortgagor  may  not  redeem  unless  he  will  pay  the  interest 
which  is  above  the  penalty.  This  is  doubted  by  Mr.  Powell  (e), 
because  tacking  is  only  to  avoid  circuity  of  action  (1014),  but 

(z)  EePowell'sTrust,  lOHare,  134;  (J)  Clarke  v.  Lord   Abingdon,  17 

Earl  Mansfield  v.  Ogle,  4  De  G.  &  J.  Ves.  106.  . 

88.  (o)  Hughes  v.  Wynne,  1  My.  &  K. 

(a)  Tew  V.  Earl  of  Winterton,  3  20;  Clowes  v.  Waters,  16  Jur.  632. 

Bro.  C.  C.  489;  Mackworth  v.  Thomas,  {d)  Peers  v.  Baldwin,  2  Eq.  Ca.  Abr. 

5  Ves.  329;  Clarke  v.  Seton,  6  Ves.  611. 

411;  Atkinson  v.  Atkinson,  1  B.  &  Be.  (e)  Pow.  Mort.  355,  ed.  6. 
239. 
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it  is  supported  by  Mr.  Coventry  (/)  on  the  ground,  that  the 
excess  of  interest  may  be  tacked  in  the  nature  of  further 
advances.  The  doubt  of  Mr.  Powell  seems  more  correct  in 
principle  than  the  reason  against  it ;  for  a  bond  is  allowed  to 
be  tacked  to  prevent  a  circuity  of  remedy  in  respect  of  a 
recoverable  debt,  and  not  to  make  a  new  remedy  where  there 
was  none  before :  and  we  have  seen  that,  as  a  general  rule, 
there  is  no  remedy  for  interest  beyond  the  penalty.  Neither  can 
interest  in  arrear  be  turned  in  such  a  manner  into  principal, 
as  the  treating  it  as  a  further  advance  woidd  imply  (1578). 
The  proposition  may,  however,  be  supported  upon  the  prin- 
ciple, that  a  person,  who  comes  for  the  aid  of  equity  to 
compel  redemption,  must  do  equity  by  payment  of  all  in- 
terest ;  and  the  rule  has  been  so  laid  down  where  a  mortgagee 
has  tacked  a  judgment  to  his  mortgage  {g). 

Interest  has  been  given  beyond  the  penalty  to  a  judgment 
creditor,  who  was  a  trustee  in  possession  under  the  will  of  the 
debtor,  on  the  ground  that  he  might  have  retained  the  rents 
(though  he  did  not  do  so)  to  pay  the  interest  due  to  himself, 
and  that  but  for  the  filing  of  the  bill  he  would  have  retained 
possession  as  trustee  (Ji). 

1673.  By  1  &  2  Vict.  c.  110,  s.  17,  every  judgment  debt 
in  England  (which  includes  a  debt  for  which  a  judgment  has 
been  given  as  security)  (e),  and  by  3  &  4  Vict.  c.  105,  s.  26, 
every  debt  due  on  a  judgment,  not  confessed  or  recovered  for 
any  penal  sum,  for  securing  principal  and  interest  in  Ireland, 
bears  interest  at  the  rate  of  4/.  per  cent,  per  annum,  until 
satisfaction  from  the  entering  up  of  the  judgment;  i.  e., 
from  the  entry  of  the  incipitur  in  the  Master's  book  (A). 
It  has  been  laid  down  of  the  Irish  (Z),  and  it  follows  of  the 
English  act,  that  no  change  is  made  in  the  character  of  the 


(/)  Pow.  Mort.  S55,  note  (?).  619. 

(g)  See  Godfrey  v.  Watson,  3  Atk.  (*)  Ksher  v.  Dnddingj  3'ScDtt,  N.  E. 

617.  616;  3  M.  &  G.  238  j  Newton  v.  G. 

(A)  Atkinson  ».  Atkinson,  \  Sa.  &  J.  B.  Co.,  16  M.  &  W.  139;  16  L.  J., 

Be.  239.  •  N.  S.,  Ex.  276. 

(t)  Knight ».  Bowyer,  4  De  G.  &  J.  {I)  Henry  «.  Smith,  2  D.  &  War.  381. 
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judgments,  but  that  the  Statute  of  Limitations  continues  to 
bar  the  interest  given  on  the  judgment  debt. 

The  18th  sect,  of  1  &  2  Vict.  c.  110,  which  gives  to  decrees 
and  orders  of  court  the  force  of  judgments,  does  not,  in  com- 
bination with  sect.  17,  make  a  person  ordered  by  the  court  to 
pay  a  sum  of  money,  the  amount  of  which  is  to  be  ascertained 
by  inquiry,  liable  to  pay  interest  on  that  sum  between  the 
date  of  the  decree,  and  the  time  at  which  the  amount  payable 
is  ascertained  (m). 

1 574.  Whenever  a  decree  is  made  by  the  Court  of  Chan- 
cery (172),  in  which  the  payment  of  any  costs  pi'eviously. 
taxed  either  in  the  suit  or  proceeding  in  which  such  decree, 
or  order  is  made,  or  in  any  other  suit  or  proceeding,  is 
ordered,  and  whether  the  certificate  of  such  previous  taxation 
have  been  made  before  the  passing  of  the  act,  or  shall  be 
made  thereafter,  the  court  or  judge  making  such  decree  or 
order  may  order  the  amount  of  such  costs  as  taxed,  including 
the  certified  costs  of  taxation,  to  be  paid  with  interest,  at  the 
rate  of  41.  per  cent,  per  annum  from  the  date  of  the  certifi- 
cate ;  the  amount  of  such  interest  to  be  verified  by  affidavit, 
and  to  be  payable  and  recoverable  out  of  the  same  fund,  and 
in  the  same  manner,  as  the  amount  of  such  costs  (»). 

Of  the  Conversion  of  Interest  in  Arrear  into  Principal, 

1575.  It  was  said(o)  to  be  always  a  rule,  that  the  assig- 
nee of  a  mortgage  should  have  interest  for  the  interest  due 
at  the  assignment:  but  now(/>),  if  there  be  an  arrear  of  in- 
terest on  a  mortgage,  and  an  assignment  be  made  by  the 
mortgagee  with  the  tjoncurrence  of  the  mortgagor;  the  in- 
terest paid  by  the  assignee  shall  -be  taken  as  principal,  and 
carry  interest;  but  where  it  is  assigned  without  the  concur- 
rence of  the  mortgagor  (unless  it  seems  (§')  he  first  refuse, 

(m)  A.-G.  V.  Lord  Cairington,    6  271;  Earl  of  Macclesfield  ii.  Ktton,  1 

Beav.  460.  ,Vern;  168;   Matthews  v.  Walwyn,  i 

(»)  The  Attorneys    and   Solicitors  Ves.  118;    Chambers   ■».   Goldwin,  9 

Act,  23  &  24  Vict.  o.  127,  s.  27.  Ves.  254 ;  Mangles  v.  Dixon,  3  H.  L. 

(o)  Anon.,  1  Ch.  Ca.  258.  C.  737. 

{p)  Ashenhurst  v.  James,  3   Atk.  (j)  Anon.,  Bunb.  41. 
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either  to  pay  off  the  debt,  or  to  join  in  the  assignment),  the 
assignee  must  take  only  upon  the  same  terms  with  the  as- 
signor :  that  is,  he  wiU  be  entitled  as  against  the  mortgagor 
to  no  more  than  is  actually  due  on  the  security,  without 
reference  to  what  he  may  have  paid,  and  the  interest  which 
he  pays  will  not  be  taken  as  principal  (1496). 

1576.  The  mere  privity  or  assent  of  the  mortgagor  to  the 
account  is  not  sufficient  (r)  to  change  the  interest  into  prin- 
cipal, even  if  he  sign  the  account ;  for  no  intent  is  thereby 
shown  to  alter  the  nature  of  that  part  of  the  debt  which  consists  ' 
of  interest.  On  the  other  hand,  conversion  may  take  place  on 
the  mere  written  consent  of  the  mortgagor,  or  person  entitled 
to  redeem,  without  his  being  actually  a  party  to  the  assign- 
ment, or  even  on  inference  of  his  consent  arising  from  his  acts 
or  from  his  acquiescence ;  thus  where  interest  had  been  paid 
for  many  years  upon  an  ascertained  balance  of  principal  and 
interest,  reported  due  at  the  date  of  a  decree  for  sale,  the 
court  inferred  an  agreement  that  interest  should  be  paid  as 
the  price  of  forbearance  to  enforce  the  sale  (s).  And  again, 
where  a  puisne  incumbrancer,  who  had  purchased  the  equity 
of  redemption  under  a  decree  of  the  court,  took  in  two  judg- 
ments prior  to  a  mortgage  security,  at  the  desire  of  the  mort- 
gagee, who  was  unable  to  take  them  in  himself,  the  court 
considered  {i)  his  consent  to  be  equivalent  to  his  joining  in 
the  deed,  and  allowed  the  judgment  creditor  interest  on  all 
that  he  had  paid. 

1577.  Inquiries  will  be  directed  as  to  what  is  due  on  the 
mortgage,  and  what  has  been  paid  by  the  assignee  («).  If  it 
be  denied  that  anything  was  due  at  the  time  of  the  assign- 
ment, the  inquiry  will  be,  what  was  due  at  the  time  of  the 

(r)  Brown  v.  Barkham,  1  P.  Wms.  to  the  principal,  upon  assignment,  after 

662.  forfeiture  by  non-payment  of  interest, 

(«)  M'Carthy  v.  Llandafi,  1  Ba.  &  thongh  the  time  for  payment  of  the 

Be.  376.  principal  had  not  arrived.    See  Glad- 

(i)  Ashenhurst    v.  James,   3  Atk.  wyn  ».  Hitchraan,  2  Vern.  135. 

271.     There  seems  formerly  to  have  (m)  Smith  v.  Pemberton,  1  Ch.  Ca. 

been  a  practice  of  adding  the  interest  67. 
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mortgage,  what  at  the  time  of  the  assignment,  and  what 
remains  due ;  and  if  it  appear  as  the  result  of  the  inquiry 
that  nothing  was  due  at  the  time  of  the  assignment,  the 
assignment  will  be  declared  void  as  against  the  estate  of  the 
mortgagor.  But  if  otherwise,  and  the  asagnment  were  made 
without  the  mortgagor's  privity,  he  or  those  claiming  under 
him  wiU  be  at  liberty  to  redeem  on  payment  of  what  has  been 
found  due  on  the  original  security  (x). 

1578.  Interest  upon  arrears,  or  upon  fines  for  nonpay- 
ment of  principal  and  interest^  is  not  allowed  by  the  court 
where  there  is  no  contract  for  it(y).  And  before  the  abo- 
lition of  the  usury  laws  there  could  be  no  payment  of  such 
interest  by  virtue  of  an  original  stipulation  in  the  mort- 
gage deed,  but  the  interest  must  first  be  due,  before  any 
agreement  to  turn  it  into  principal  would  hold  good(2:).  It 
was  decided  at  an  early  period  by  Lord  Keeper  North  (a), 
that  such  interest  as  was  reserved  in  the  body  of  the  deed 
should  be  reckoned  principal ;  because,  being  ascertained  by 
the  deed,  an  action  of  debt  would  lie  for  it,  and  it  was  reason- 
tible  that  damages  should  be  given  for  its  nonpayment.  But 
this  docteine  assumed  the  validity  of  the  bargain,  which  was 
afterwards  denied,  on  the  ground  of  usury;  and  upon  that 
ground  alone  the  rule  just  stated  appears  to  stand.  For, 
although  Lord  Eldon  said,  that  such  a  bargain  was  neither 
illegal  nor  unfair,  he  added  that  the  court  would  not  allow  it, 
because  it  tended  to  usury,  though  it  was  not  usury  (fi) ;  and 
another  learned  judge  (c),  who  questioned  the  accuracy  of  this 
language,  considered  that  the  doctrine  could  not  be  supported, 
except  on  the  ground  that,  some  advantage  being  supposed  to 

<«)  Matthews  v.  Walwyn,  4  Tea.  223;  Morgan  v.  Mather,  2  Ves.  JTUi. 

129;  Lnnn  v.  St.  John,  cited  there.  21. 

Cy)  Proctor  v.  Cooper,  Pre.  Ch.  116;  (a)  Howard  v.  Harris,  1  Vera.  194. 

Thornhill  -o.  Evans,  2  Atk.  330;  Par-  (J)  Chambers  «.   Godwin,   9  Ves. 

Jtcr  V.  Butcher,  L.  R.,  3  Eq.  762.  271. 

{z)  Lord    Ossulston    ».  Xord  Yar-  (c)  Alderson,  B.,  in  Blackburn  v. 

tnonth,  Salk.  449;  Broadway  «.  More-  Warwick,   2  Y.  &   C.  92;    see  also 

craft,  Mos.  247 ;   Sir  Thmnas  Meer's  Sackett  v.  Bassett,  4  Mad.  58,  where 

ease,  cited  Por.  40;  Champion,  Exp.,  an  issue  was  directed, 
8  Bro.  C.  C.  440;  Bevan,  Exp.,  9  Ves. 
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arise  to  the  mortgagee,  ultra  the  51.  per  cent,  interest,  and  that 
advantage  being  secured  by  an  original  stipulation,  the  contract 
savoured  of  usury.  The  getting  a  collateral  advantage  has  also 
been  mentioned  as  a  reason  for  the  rule  (c?),  but  this  seems  to  be 
merely  a  form  of  usury  (e) ;  and  if  it  be,  as  it  clearly  is  (/), 
lawful  to  turn  interest  into  principal  by  agreement  after  the  in- 
terest has  become  due,  and  provided  there  be  no  oppression, 
there  seems  no  reason,  save  that  of  usury,  why  the  like  bargain 
may  not  be  made  on  the  original  contract,  when  the  parties  are 
dealing  at  arm's  length,  and  the  mortgagor  may  be  able  to 
choose  his  own  lender.  It  is  therefore  submitted,  that,  with 
the  abolition  of  the  laws  against  usury,  aU  reason  for  the  prohi- 
bition of  original  contracts  to  turn  interest  into  principal,  except 
where  fraud  and  oppression  are  in  question,  has  ceased(^);  and 
it  is  believed  that  such  a  contract  is  now  generally  considered  to 
be  valid  (349). 

It  has  been  said,  that  interest  upon  interest  in  arrear,  when 
the  mortgage  is  paid  off,  is  never  allowed  in  equity  (h) ;  which 
probably  depends  on  the  rule  that  interest  on  arrears  will  not  be 
given  on  an  agreement  made  before  the  arrears  were  due  ;  but 
such  an  agreement  for  the  reason  given  above  would  probably 
now  be  held  good. 

1579.  A  mere  notice  by  the  mortgagee  to  the  mortgagor  is 
not  sufficient  to  turn  arrears  of  interest  into  principal.  The 
debtor  must  distinctly  assent  to  the  demand.  The  agreement 
must  also  be  made  fairly,  and  is  generally  and  most  properly 
upon  the  advance  of  fresh  money  {i).  It  is  clearly  not  looked 
upon  with  favour  by  the  court,  and  will  be  avoided  by  circum- 

{d)  9  Ves.  272;  per  Lord  Eldon.  that  the  second  transaction  was  a  satis- 

(e)  See  Barnard  v.  Yonng,  17  Ves.  faction  of  the  first  mortgage,  but  was 

47;  Leith  v.  Irvine,  1  My.  &  K.  284.  itself  void  for  usury;  thus  holding  the 

(/)  Blackburn  v.  Warwick,  2  T.  &  same  deed  to  be  at  once  good  against 

C.  92 ;    6  L.  J.,  N.  S.,  Ex.  Eq.  16;  the  creditor  for  one  purpose,  and  had 

Thomhill  «.  Evans,  2  Atk.  331.  for  another.    The  question  of  usury 

(S)  In  a  case  in  which,  after  interest  afterwards  went  to  a  jury.    (Sackett  c 

had  become  due,  the  mortgagee  took  a  Bassett,  4  Mad.  68.) 

second  security  for  a  sum  composed  of  (Ji)  Thornhill  v.  Evans,  2  Atk.  330. 

the  principal  and  interest  already  due,  (i)  Tompson  v.  Leith,  4  Jnr.,  N.  S. 

with  interest  on  that  ^interest,  the  mas-  1091;  Thomhill  v.  Evans,  supra, 
ter  came    to  the  singular  conclusion 
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stances  which  show  extortion  ;  as  if  the  interest  on  the  arrears 
be  fixed  at  a  higher  rate  than  that  on  the  original  security- 

The  in&nt  heir  of  the  mortgagor  has  been  held  (J)  bound  by 
an  agreement  of  this  kind,  made  to  prevent  the  mortgagee  firom 
entering;  it  being  clearly  for  her  benefit,  and  made  with  the 
privity  of  her  nearest  relations.  According  to  the  present  doc- 
trine interest  in  such  a  case  would  not  be  allowed;  and  even 
where  the  transferee  of  a  mortgage,  by  payment  of  arrears  of 
interest  and  costs,  had  preserved  the  estate  fi-om  a  forced  sale, 
it  appears  to  have  been  assumed  that  he  should  only  have  his 
principal  without  interest  (A) ;  though  the  denial  of  interest 
seems  to  be  inconsistent  with  the  practice  adopted  in  salvage 
cases  (1527,  1554). 

Such  an  agreement,  made  by  the  assignee  of  the  equity  of 
redemption,  in  trust  for  the  payment  of  debts,  and  to  pay  the 
surplus  to  the  mortgagor,  has  been  held  {J)  to  bind  the  mort- 
gagor's heir,  though  no  party  thereto. 

But  when  made  in  favour  of  the  first  mortgagee,  it  wiU  not 
hold  against  later  incumbrancers  of  whom  he  had  notice;  for 
the  same  reason  which  prevents  a  mortgagee  fi:om  tacking  fiir- 
ther  advances  against  such  subsequent  incumbrancers  (m). 

Of  Computing  subsequent  Interest. 

1 580.  It  was  formerly  the  practice,  upon  enlarging  the  time 
for  payment  of  the  mortgage  debt  (1688)  to  direct  subsequent 
interest  to  be  computed  on  the  aggregate  amount  of  principal, 
interest  and  costs  found  due  by  the  former  report,  and  fi-om  the 
confirmation  thereof  (w)  ;  the  reason  of  which  was,  that  as  the 
further  time  was  given  to  the  mortgagor,  by  the  favour  of  the 
court,  he  was  put  upon  terms,  by  which  the  other  party  would 
be  indemnified  for  the  delay.;  or,  it  has  been  said  (o),  that  he 
might  suffer  for  disobeying  the  order  of  the  court  for  payment 

O")  Earl  Chesterfield  v.  Lady  Crom-  (m)  Digby  v.  Craggs,  Ambl.  612 ; 

■well,  1  Eq.  Oa.  Abr.  286.  2  Eden,  201. 

(J)  Cottrell  V.  Finney,  L.  E.,  9  Ch.  (ra)  Bickham  o.  Cross,  2  Ves.  471; 

6*1'-  Creuzg  «.  Hunter,  2  Ves.  jun.  157; 

(?)  Conway    v.   Shrimpton,    2  Eq.  Turner  v.  Turner,  1  Jac.  &  W.  39. 

Ca.  Abr.  738;  5  Bro.  P.  C.  187.  (o)  Brown  v.  Barkham,  1  P.  Wms. 

652. 
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tin  the  day  fixed.  But  the  practice  was  not  followed  in  suits  in 
which  the  delay  was  not  granted  by  the  favour  of  the  court,  and 
it  seems  not  to  have  prevailed  in  suits  for  sale  and  payment  of 
incumbrances  (p)  ;  the  distinction  between  such  suits  in  which 
the  delay  does  not  arise  from  the  default  of  the  mortgagor,  and 
in  which  the  practice  might  be  highly  injurious  to  the  interests 
of  other  creditors,  and  suits  for  foreclosure,  having  been  long 
recognized ;  but  in  a  suit  for  sale,  an  order  has  been  made  to 
compute  interest  on  the  principal  only,  without  prejudice  in  case 
there  should  be  a  surplus  (j), 

1581.  At  the  present  day,  it  is  the  practice  in  suits  for 
administration,  where  the  mortgaged  estate  has  been  sold,  to 
compute  subsequent  interest  on  the  principal  only(r).  In  fore- 
closure suits,  when  the  time  for  redemption  is  enlarged,  on  pay- 
ment within  a  short  time  of  the  interest  and  costs(s),  subsequent 
interest  can  of  course  be  given  upon  the  principal  only  (t).  But 
if  the  court  should  enlarge  the  time  without  imposing  this  con- 
dition, or  requiring  payment  of  interest  on  the  whole  principal, 
interest  and  costs,  it  wiU  be  payable  on  the  principal  and  costs 
only(M). 

1582.  Where  interest  runs  on  the  whole  sum  found  due  by 
a  certificate,  it  so  runs  only  from  the  confirmation  of  the  certi- 
ficate, and  up  to  that  time  on  the  principal  only  {x). 

1583.  Where  the  question  of  interest  is  not  reserved  by  the 
decree,  it  is  properly  a  matter  of  rehearing,  or  to  be  determined 
on  fiirther  consideration  where  it  is  reserved,  and  should  not  be 

(j))  Harris  v.  Harris,  3  Atk.  722.  standing  Bruere  v.  Wharton,  7  Sim. 

(?)  Neal  V.  A.-G.,  Mos.  246.  483. 

(}■)  Whatton   v.   Cradock,   1   Keen,  (u)  Whitfield  v.  Eoberts,  7  Jur.,  N. 

267;  6  L.  J.,  N.  S.,  Ch.  178;  Brewin  S.  1268.   In  Wilkinson  «.  Charlesworth, 

r.  Austin,  2  Keen,  211.  2  Beav.  470,  interest  was  given  on  the 

(«)  Edwards  1).  Cunliffe,  1  Mad.  287;  principal  only,    though  the  time  for 

Jones  V.  Creswicke,  9  Sim.  304;  Monk-  payment  had  been  allowed  to  expire, 

house  V.  Corporation  of  Bedford,  17  (a;)  Jacob  v.  Earl  of  Suffolk,  Mos. 

Ves.  381.  27;  Kelly  v.  Lord  Bellew,  4  Bro.  P.  C. 

(t)  Brewin  e.  Austin,  2  Keen,  211;  495. 
Whatton  v.  Cradock,  supra ;  notwith- 
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brought  forward  by  petition  ;  which  is  only  proper  for  carrying 
out  the  directions  of  the  decree  (y). 


■  Of  the  Right  to  set  off  Interest. 

1 684.  If  the  mortgagee  purchase  and  take  possession  of  the 
estate,  and  no  interest  be  paid  either  on  the  mortgage  debt  or 
the  purchase-money  before  completion,  there  will  be  a  set-off 
pro  tanto  from  the  date  of  possession ;  and  the  interest  will  be 
payable  on  the  balance  of  the  purchase-money  only  (z).  But 
the  devisee  of  the  mortgagor  is  not  entitled,  on  redemption,  to 
set  off  the  arrears  of  interest  on  a  legacy  bequeathed  by  the 
piortgagee  to  the  mortgagor,  against  the  amount  due  on  the 
mortgage ;  because  set-off  does  not  take  effect  ipso  jure,  or 
without  a  process  in  our  courts,  but  the  debts  subsist  notwith- 
standing the  cross  demands,  and  may  be  separately  assigned ; 
and  if  the  mortgagor  had  sold  the  estate  subject  to  the  mort- 
gage, the  purchaser  could  not  have  come  for  such  an  account. 
It  seems,  however,  that  before  the  death  of  the  mortgagor,  the 
set-off  might  have  been  directed,  upon  taking  the  accounts  (a). 

Where  incumbrancers  had  enforced  their  lien  against  the 
assignees  of  the  bankrupt's  estate,  in  a  Chancery  suit,  in  which 
the  subject  of  the  security  had  been  sold,  and  the  proceeds  ap- 
plied in  reduction  of  the  debt,  the  mortgagees,  in  proving  for 
the  residue,  were  allowed  to  set  off  the  income  of  property 
accruing  after  the  bankruptcy,  against  the  interest  on  the  debt 
smce  the  same  period  (i).  And  where  there  is  delay  in  carry- 
ing out  the  order  for  sale,  the  equitable  mortgagee  may  apply 
the  rents  in  reduction  of  interest  accruing  after  the  order,  and 
to  the  date  of  the  account  (c),  though  generally  he  cannot  have 
or  prove  for  it  beyond  the  date  of  the  order  of  adjudication  {d). 


(y)  Creuae  ».  Hunter,  2  Ves.  jnn.  (J)  Peufold, Exp.,  Barker,  Ee,  4  De 

164 ;   Goodyere  ».  Lake,  Ambl,  684  j  G.  &  S.  282. 

and  see  in  Lord  Midleton  v.  Eliot,  15  (c)  Eamsbottom,  Exp.,   4  Dea.   & 

Sim.  531.  Ch.  198j   2  Mont.  &  A.  79j  4  L.  J., 

(z)  Wallis  V.  Bastard,  4  De  G.,  M.  N.  S.,  Bank!  33. 

&  G.  251.  ((«)  Badger,  Exp.,  4  Ves.  165;  Lnb- 

(a)  Pettat  v.  Ellis,  9  Ves.  563.  bock,  Exp.,  9  Jur.,  N.  S.  855. 
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Of  the  Right  to  Arrears  of  Interest  under  the  Statutes  of 
Limitation. 

1 585.  It  was  provided  by  3  &  4  "Will.  4,  c.  27,  s.  42,  that 
after  the  Slst  day  of  December,  1833,  no  arrears  of  rent  or  of 
interest  in  respect  of  any  sum  of  money  charged  upon,  or  pay- 
able out  of,  any  land  or  rent  (which  includes  the  interest  of  a 
married  woman  in  the  proceeds  of  land  devised  in  trust  for 
sale  (/) ),  or  in  respect  of  any  legacy,  or  any  damages  in  re- 
spect of  such  arrears  of  rent  or  interest,  shall  be  recovered  by 
any  distress,  action  or  suit,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an  ac- 
knowledgment of  the  same  in  writing  shall  have  been  given  to 
the  person  entitled  thereto,  or  his  agent,  signed  by  the  person 
by  whom  the  same  was  payable,  or  his  agent  (ISOO);  provided 
that  where  a  prior  incumbrancer  (which  includes  a  judgment 
creditof'  (y),  but  not  a  trustee  holding  outstanding  interests 
upon  trust  for  the  person  claiming  the  benefit  of  the  pro- 
viso (A)),  shaU  have  been  in  possession  or  receipt  of  the  rents 
and  profits  within  one  year  before  an  action  or  suit  shall  be 
brought  by  a  puisne  incumbrancer  of  the  same  land,  the  puisne 
incumbrancer  may  recover  in  such  action  or  suit  the  arrears 
which  have  become  due  during  the  whole  period  of  the  prior 
incumbrancer's  possession  or  receipt,  though  such  time  may 
have  exceeded  six  years  (1588). 

Before  the  day  appointed  for  this  act  to  take  effect,  viz.,  on 
the  1st  of  June,  1833,  another  act,  being  c.  42  of  the  same  ses- 
sion of  parliament,  came  into  force ;  by  which  twenty  years  was 
assigned  (s.  3)  as  the  time  of  limitation  for  actions  of  covenant 
or  debt  upon  any  bond  or  specialty,  and  this,  which  was  at  first 
confined  to  England,  was  in  1840  extended  to  Ireland  by  3  &  4 
Vict.  c.  105,  s.  32. 

The  construction  of  these  enactments  i&{i),  that  no  more 

(/)  Bowjer  v.  Woodman,  L.  E.,  8  Sims  i:  Thomas,  12  A.  &  E.  536;  Har- 

Eq.  318.  risson  «.  Duignan,  2  D.  &  War.  295; 

(^)  Henry  v.  Smith,  2  D.  &  Wkc.  390.  Hodges  v.  Croydon  Canal  Co.,  3  Beav. 

(h)  Chinnery  v.  Evans,  11  H.  L.  C.  86;    Hunter  v.  Nockolds,   1  Mac.  St, 

116.  G.  641-,  1  H.  &  Tw.  644;   19  L.  J,, 

(i)  Paget  V.  Foley,  2  Bing.  N.  C.  N.  S.,  Ch.  177;  Hnghes  ti.  Kelly,  3  D. 

679;  3  Sc.  120;  Strachan  v.  Thomas,  &  W.  482;  Humfrey  v.  Gery,  7  C.  B. 
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than  six  yeai's'  arrears  of  rent  or  interest  can  be  recovered 
against  the  land,  by  force  of  3  &  4  Will.  4,  c.  27,  s.  42,  in 
respect  of  any  sum  charged  upon,  or  payable  out  of,  any 
land  or  rent;  unless  the  existence  of  a  trust  to  secure  the 
debt  and  interest  brings  the  case  within  the  exception  as  to 
express  trusts  (_;),  provided  by  sect.  25  of  the  same  act ;  and 
that  under  3  &  4  Will.  4,  c.  42,  and  the  Irish  act,  interest  may 
be  recovered  for  twenty  years  by  action  of  covenant  or  debt  on 
the  specialty. 

1586.  Before  the  courts  had  arrived  at  the  conclusion 
above  pointed  out,  as  to  the  true  construction-  of  these  statutes, 
it  had  been  held  (A)  by  Sir  J.  Wigram,  V.-C,  that  the  pro- 
vision of  c.  42  of  3  &  4  WiU.  4,  was  an  exception  out  of  the 
enactment  of  c.  27,  not  merely — as  limited  by  these  authorities 
— enabhng  the  interest  of  money  charged  on  land,  and  secured 
by  specialty,  to  be  recovered  against  the  person  of  the  debtor, 
by  action  on  the  bond  or  covenant,  but  that  it  was  a  complete 
exception  for  all  purposes ;  so  that  where  the  debt  was  secured 
by  specialty,  the  twenty  years'  interest  might  be  recovered,  as 
well  against  the  land,  as  against  the  person  of  the  debtor. 
This,  as  a  general  decision,  cannot  now  be  supported;  but 
so  far  as  it  rested  upon  the  particular  circumstances  of  the 
case  (and  the  Vice-ChanceUor's  observations  show  that  in  a 
great  measure,  though  perhaps,  not  entirely,  it  did  rest  upon 
those  circumstances),  it  appears  to  remain  unaffected  by  the 
other  authorities.  In  the  case  before  Y.-C.  Wigram,  the 
author  of  the  incumbrances  was  not  alive,  as  he  was  in  the 
later  case  of  Hunter  v.  Nockolds  (/).  Now,  we  have  seen,  that 
although  a  mortgagee  cannot  tack  the  covenant  or  bond  of  the 
mortgagor  against  him  to  the  mortgage,  yet  to  avoid  circuity 

K.  567;  Young  v.  Lord  Waterpark,  13  {j  )  But  as  to  express  trusts,  see  now 

Sim.  204;  15  L.  J.,  N.  S.,  Ch.  63;  Cox  the  Judicature  Acts,  36  &  37  Vict. 

V.  Dolman,  2  De  G.,  M.   &  G.  592;  c.  66,  s.  25  (2);  37  &  38  Vict.  c.  83, 

Snow  V.  Booth,  2  K.  &  J.  132;  8  De  s.  2;  and  the  Real  Property  Limitation 

G.,  M.  &  G.  69 ;   Shaw  ii.  Johnson,  Act,  1874,  37  Sc  38  Vict,  c.  57,  s.  10 

1  Dr.  &  Sm.  412;  Lewis  v.  Duncomhe,  (572). 

29  Bear.  175;  7  Jur.,  N.  S.  695-,  Round  (*)  Dn  Vigier  v.  Lee,  2  Hare,  326; 

V.  Bell,  80  Beav.  121;   7  Jur.,  N.  S.  12  L.  J.,  N.  S.,  Ch.  345. 

1183.  (i)  1  Mac.  &  G.  640. 
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he  may  do  so  against  the  heir  (1014):  and  all  the  authorities 
show  that  though  the  mortgagee  can  recover  but  six  years' 
arrears  of  interest  against  the  mortgaged  estate,  he  may  recover 
for  twenty  years  under  the  covenant.  Part  therefore  of  the 
debt  may  be  considered  to  be  secured  by  the  mortgage,  and 
other  part  by  the  specialty;  and  the  mortgage  debt,  and  the 
specialty  debt,  may  accordingly  be  tacked  against  the  heir 
of  the  mortgagor,  where  he  is  bound  by  the  covenant  {m) ; 
provided  there  be  no  creditors,  or  persons  having  a  lien  on 
the  estate  subsequent  to  the  mortgage,  whose  rights,  according 
to  the  rule  of  tacking  just  referred  to,  would  interfere  with 
this  process.  And  this,  it  seems,  may  be  done  in  a  redemption 
suit  (n),  although  no  case  for  tacking  have  been  made  on  the 
pleadings,  for  there  the  court  puts  the  mortgagor,  who  is 
seeking  relief  against  the  legal  rights  of  the  mortgagee,  upon 
the  terms  of  paying  all  that  is  due ;  but  in  a  foreclosure  suit 
the  court,  altliough  recognizing  the  right  to  tack  the  interest, 
whether  by  virtue  of  a  covenant  contained  in  the  mortgage  or 
in  some  other  deed,  has  reftised  to  allow  it,  where  no  case  was 
made  for  that  kind  of  relief  on  the  pleadings  (o). 

1687.  The  42nd  section  of  3  &  4  Will.  4,  c.  27,  does  not 
apply  to  an  annuity  charged  on  personal  estate,  the  yearly 
payments  not  being  considered  as  interest  in  respect  of  a 
legacy  (/>).  But  it  applies  to  an  annuity  payable  out  of  land 
by  virtue  of  the  words  "  arrears  of  rent ;"  because  the  inter- 
pretation clause  speaks  of  annuities  charged  on,  or  payable 
out  of,  land.  It  has  been  held  (y),  in  a  suit  by  a  mortgagor, 
to  recover  the  surplus  of  purchase-money  arising  from  the 
sale  of  the  estate  by  the  mortgagee,  that  the  latter,  by  reason 
of  the  statute,  could  retain  only  six  years'  arrears  of  interest ; 

(in)  Dn  Vigier  v.  Lee,  2  Hare,  326;  (o)  Sinclair    «.  Jackson,   17  Bear. 

12  L.  J.,  N.  S.,  Ch.  345;  Elvy  v.  Nor-  405.    But  Da  Vigier  v.  Lee  was  a 

wood,  5  De  G.  &  Sm.  240;  16  Jur.  493;  foreclosure  snit,  and  no  such  case  was 

21  L.  J.,  N.  S.,  Ch.  716.    In  Shaw  v.  made. 

Johnson,  the  mortgagor  was  also  living  (p)  Ashwell's  Will,  He,  Joh.  112; 

and  the  case  was   taken  out  of  the  Eoch  v.  Cullen,  6  Hare,  531. 

statute  by  the  existence  of  a  bust.  (y)  Mason  v.  Broadbent,  33  Beav. 

(1  D.  &  Sm.  412.)  296. 

(»)  Elvy  V.  Norwood,  supra. 
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it  being  apparently  assumed  that  the  mortgagor  could  have 
redeemed  on  payment  of  interest  for  that  time.  But  the 
statute  points  to  a  proceeding  by  the  mortgagee  to  recover 
interest;  and  it  has  been  observed  that  it  does  not  follow, 
because  a  mortgagee  who  has  allowed  his  interest  to  run  in 
arrear  for  more  than  six  years  before  suing,  is  limited  to  in- 
terest during  that  period,  that  a  mortgagor  who  has  lost  his 
legal  right  and  comes  for  redemption  is  to  get  an  advantage  for 
his  neglect  to  pay  interest.  It  was,  therefore,  concluded  that 
the  mortgagor's  bill  to  recover  the  surplus  purchase-money  is 
not  a  suit  for  the  recovery  of  money ;  and  in  a  suit  to  admi- 
nister the  mortgagee's  estate,  a  petition  to  apply  the  produce 
of  the  sale  of  the  mortgaged  estate  according  to  the  rights 
of  the  parties,  was  held  not  to  be  a  proceeding  to  recover 
interest  within  sect.  42  of  the  statute ;  and  the  whole  of  the 
arrears  were  ordered  to  be  paid  to  the  mortgagee  (r). 

A  petition  for  payment  of  the  debt  out  of  money  paid  into 
court  for  the  purchase  of  the  estate  under  compulsory  powers 
is  analogous  to  a  suit  for  the  recovery  of  the  debt,  and  the 
mortgagee  can  only  recover  six  years'  arrears  (s).  The  words 
"the  person  by  whom  the  same  was  payable"  (sect.  42),. 
denote,  not  merely  the  mortgagor,  who  is  the  person  legally 
bound  to  pay  the  interest,  but  all  persons  against  whom  pay- 
ment of  the  arrears  may  be  enforced  by  any  action  or  suit. 
They  therefore  include  subsequent  incumbrancers,  by  whom 
the  interest  may  properly  be  said  to  be  payable,  because  they 
are  entitled  to  pay  it  in  redemption  of  the  prior  mortgage,  and 
are  liable  to  be  made  defendants  to  a  suit  in  equity  to  compel 
payment  out  of  the  land.  And  where  there  are  successive 
incumbrances,  the  acknowledgment  of  the  mortgagor  alone 
will  not,  under  this  section,  keep  alive  the  right  of  the  first 
incumbrancer  to  arrears  of  interest  beyond  the  period  fixed 
by  the  statute,  to  the  detriment  of  later  incumbrancers  who 
have  not  made  any  acknowledgment  {t)  (563). 

Judgment  debts  are  clearly  debts  charged  upon  land  within 

(»•)  Edmunds  v.  Waugh,  L.  B.,  1  Eq.         («)  Holding  v.  Lane,  1  De  G.,  J.  & 
*18.  S.  122  ;  9  Jar.,  N.  S.  506  ;  overruling 

(s)  Stead,  Re,  W.  N.  1876, 160.  S.  C.  3  Gif.  661j  8  Jur.,  N.  S.  407. 
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the  act  3  &  4  Will.  4,  c.  27,  s.  42,  and  the  interest  on  them  is 
interest  within  that  section,  and  is,  therefore,  recoverable  for 
six  years  only(M);  and  the  rights  of  the  judgment  creditors 
to  arrears  of  interest  are  co-extensive  against  the  real  and 
personal  estate,  there  being  no  more  right  against  the  personal 
than  against  the  real  estate. 

1588.  The  exception  in  3  &  4  Will.  4,  c.  27,  s.  42,  as  to 
the  possession  or  receipt  of  the  profits  of  land,  by  a  prior 
incumbranqer  (1585),  relates  not  merely  to  the  actual  land, 
or  property  which  is  held  by  the  prior  mortgagee,  but  also  to 
the  estate  or  interest  therein  of  the  person  in  respect  of  whose 
debt  possession  has  been  taken.  Therefore  («)  the  judgment 
creditor  of  a  remainderman  cannot  have  the  benefit  of  the 
exception,  so  as  to  get  interest  beyond  six  years,  on  the  ground 
that  an  incumbrancer  of  the  tenant  for  life  has  been  in  prior 
possession ;  for  if  the  possession  had  been  vacant  as  to  incum- 
brancers, the  judgment  creditor  of  the  remainderman  could 
not  have  entered  in  the  time  of  the  tenant  for  life.  The 
exception  is  only  in  favour  of  persons  who  are  waiting,  being 
unable  to  come  in  during  a  prior  possession,  but  who  come  in 
within  a  reasonable  time  after  that  possession  is  at  an  end. 
And  apart  from  the  plain  equity  of  this  doctrine  the  case 
appears  to  be  met  by  the  interpretation  clause  of  the  act, 
which  extends  the  meaning  of  the  word  "  land "  to  any  share, 
estate  or  interest  in  the  several  kinds  of  property  which  it 
includes.  So  that  the  exception  may  be  read  thus,  "where 
any  prior  mortgagee,  &c.  shall  have  been  in  possession  of 
any  share,  estate  or  interest  in  land,  &c.  within  one  year 
next  before  an  action  or  suit  shall  be  brought  by  any  person 
entitled  to  a  subsequent  mortgage,  &c.  on  the  same  estate,  share 
or  interest." 

This  exception  states  the  only  case  in  which  it  was  intended 
to  relieve  the  creditor  from  the  effect  of  the  previous  enactment. 

1689.  The   court  will    not,  to  avoid  circuity  of   action, 

(«)  O'Kelly  V.  Bodkin,  3  Ir.  Eq.  R.      Sausse  &  S.  211. 
890 ;  Henry  v.  Smith,  2  Dru.  &  W.  (»)  Vincent  •».  Going,  1  Jo.  &  Lat. 

381 ;    oven-uling     Kealy    o.    Bodkin,      697. 
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enforce  an  obligation  indirectly  where  the  consequence  would 
be  an  evasion  of  the  Statute  of  Limitations.  Therefore, 
where  an  annuitant  filed  a  biU  to  raise  the  arrears  of  his 
annuity  against  a  purchaser,  subject  to  the  annuity,  of  the 
estate  charged,  an  account  of  arrears  for  more  than  six  years 
was  refused  (w),  though  the  result  was  to  drive  the  annuitant 
to  sue  the  personal  representatives  of  the  grantor  of  the 
annuity,  upon  his  covenant,  at  law,  for  twenty  years'  arrears ; 
the  representatives  so  sued  being  entitled  to  sue  the  pur- 
chaser again,  in  equity,  in  respect  of  their  testator's  right  to 
an  indemnity  against  the  covenant ;  which  circuity  might 
have  been  avoided,  by  enforcing  the  same  obligation  against 
the  purchaser  in  the  first  suit.  The  decision,  however,  rested 
much  on  the  circumstances  that  the  covenantor's  representa- 
tives were  not  parties  to  the  suit,  that  the  obligation  was 
personal  only,  and  that  there  was  no  proof  that  the  covenantor's 
estate  was  damnified. 

The  42nd  section  of  the  statute,  as  we  have  already  had 
occasion  to  observe,  is  affected  by  the  25  th  section,  which 
relates  to  cases  of  express  trust  (569). 

1 590.  It  has  been  determined  in  England  {x),  that  a  fore- 
closure suit,  although  in  terms  it  only  seeks  the  exclusion  of 
an  equity,  is  in  substance  a  suit  for  the  recovery  of  the  mort- 
gage money,  and  as  such  falls  within  sect.  40  of  3  &  4  Will.  4, 
c.  27  ;  but  this  opinion,  though  at  first  (y)  accepted  by  Lord  St. 
Leonards,  was  afterwards  dissented  (r)  firom  by  him ;  because, 
he  observes,  a  foreclosure  suit  does  by  no  means  necessarily, 
though  it  may  incidentally,  lead  to  the  payment  of  the  money  ; 
but  the  act  applies  strictly  to  an  action  or  suit  to  recover 
the  money  secured  by  any  mortgage,  &c.  The  terms  of  the 
42nd  section  are  different;  the  language  being  that  no  arrears 
shall  be  recovered  by  any  distress,  action  or  suit,  not  by  any 
suit  for  the  recovery  of  the  arrears.  Now  if,  in  a  fq^eclosure 
suit,  the  principal  and  twenty  years'  arrears  of  interest  be 

(ro)  ^pmsson  v.  Duiguan,  2  D.  &  (r/)  Henry  v.  Smith,  2  D.  &  W.  387. 

War.  295.  (2)  Wrixon  v.  Vize,  3  D.  &  W.  104. 

(in)  Dearman  v.  Wyclio,  9  Sim  575. 
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paid  off,  those  arrears  are  recovered  by  the  suit,  and  are, 
therefore,  within  the  very  words  of  the  act  (a). 

A  mortgage  of  a  canal,  with  the  works  and  rates,  is  within 
the  act  3  &  4  "Will.  4,  c.  27,  and  six  years'  arrears  of  interest 
only  are  recoverable  against  the  mortgaged  property  (S);  but 
the  toUs  of  a  turnpike  are  not  an  interest  in  land  within  the 
^ct  (e). 

1591.  The  operation  of  the  statute  as  to  interest,  or  arrears 
of  an  annuity,  will  not  be  hindered  by  a  mere  finding  that  the 
estate  is  subject  to  an  incumbrance  (rf) ;  but  it  will  be  otherwise 
if  the  person  entitled  to  the  charge  be  a  party  to  the  inquiry, 
and  have  carried  in  a  claim  upon  which  the  finding  was 
grounded  (e). 

Of  the  Rate  of  Interest. 

1692.  Where  the  security  does  not  expressly  provide  for 
payment  of  interest  after  the  time  fixed  for  redemption,  interest 
at  the  rate  reserved  to  the  time  of  payment  will  still  be  recover- 
?ible, — not  on  the  contract,  but  as  damag-es  (  / )  for  detention 
of  the  debt  (15)  ;  and  therefore  only  to  thp  extent  of  the 
damages  laid.  The  mortgagor  therefore,  to  avoid  the  payment 
of  subsequent  interest,  must  be  prepared  to  pay  at  the  day 
fixed,  and  must  give  notice  that  he  will  do  so. 

It  is  a  well-settled,  if  not  an  intelligible  rule,  that  if  the  mort- 
gagee will  stipulate  for  a  higher  rate  of  interest,  in  default  of 
punctual  payment,  he  must  reserve  the  higher  rate  as  the  inte- 
rest payable  under  the  mortgage,  and  provide  for  its  reduction 
in  case  of  punctual  payment  ( g) ;  and  cannot  effect  his  object, 
by  reserving  the  lower  rate,  and  making  the  higher  the  penalty 

(a)  Sinclair  v.  Jackson,   17  Beav.  (/)  Price  v.  G.  W.E.  Co.,  16  M.  & 

405;  Du  Vigier  v.  Lee,  2  Hare,  326.  W.  244;  16  L.  J.,  N.  S.,  Ex.  87;  Mor- 

(J)  Hodges  V.  Croydon  Canal  Co.,  gan  v.  Jones,  8  Exch.  620;  22  L.  J., 

3  Beav.  86.  N.  S.,  Ex.  282 ;   Watkin  v.  Morgan, 

(c)  Hellish  v.  Brooks,  id.  22;  and  6  C.  &  P.  661;  Cook  v.  Powler,  L.  IJ., 
see  Langham's  Trust,  Ee,  10  Hare,  446.  7  E.  &  I.  App.  27. 

(d)  Harrisson  v.  Dnignan,  2  D.  &  (j)  Strode  v.  Parker,  2  Vem.  316; 
War.  295.  Jory  v.  Cox,  Pre.  Ch.  160;  Walmesley 

(e)  Greenway  v.  Bromfield,  9  Hare,  o.  Booth,  Bam.  Ch.  481. 
201. 

M,      VOL.  II.  3  S 
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for  non-payment  at  the  appointed  time ;  because,  it  is  said,  an 
agreement  of  the  latter  land,  being  nomine  posnas,  (is  relievable 
in  equity  (A). 

Where  the  provision  is  general  the  mortgagor  cannot  have 
the  benefit  of  the  provision  for  the  smaller  rate  of  interest,  unless 
he  strictly  perform  the  condition  ;  he  will  have  no  relief  after 
the  time  of  payment  has  passed  (i).  But  if  it  be  provided,  that, 
as  often  as  interest  shall  be  paid  within  the  limited  time,  the 
lower  rate  shall  be  accepted,  or  some  equivalent  words  be  used 
pointing  to  any  payment  of  interest,  the  mortgagor  wiU  not,  by 
a  single  breach  of  the  condition,  lose  his  right  to  the  benefit  of 
it  on  future  payments,  but  only  upon  that  particular  occa- 
sion (k), 

1 593.  It  has,  however,  been  supposed  (I),  that  the  rate  of 
interest  may  be  raised,  if  it  be  done  as  the  price  of  the  mort- 
gagee's forbearance,  the  additional  interest  being  then  looked 
upon,  not  as  a  penalty,  but  as  a  liquidated  satisfaction  agreed 
upon  by  the  parties.  And  for  this  doctrine,  two  decisions  have 
been  cited  as  authorities.  In  the  one(?w),  the  mortgage  money, 
which  consisted  of  debts  already  due  to  creditors,  was  made 
payable  by  instalments,  with  interest  at  61.  per  cent.;  and  there 
was  a  covenant,  that  if  the  money  were  not  paid  at  the  appointed 
times,  or' within  three  months  after,  the  mortgagor,  for  every 
sum  so  unpaid,  should  pay  8/.  per  cent,  until  actual  payment. 
The  Court  of  Chancery  decreed  no  more  than  5Z.  per  cent,  in- 
terest ;  but  the  House  of  Lords,  on  appeal,  directed  interest  at 
that  rate  to  be  computed  upon  every  instalment  for  three  months 

(70  Holies  u.  Wyse,  2  Vem.  289j  able  by  the  strict  tenns  of  the  contract, 

Strode  v.  Parker,  id.  316;  NichoUs  v.  it  being  the  usual  course  to  treat  inte- 

Maynard,  3  Atk.  519.    But  there  will  rest  paid  under  such  circumstances  as 

be  no  relief  in  equity  under  an  agree-  having  been  paid  within  the  time  iixed. 

ment  not  to  call  in  a  mortgage  on  (Booth  v.  Allington,  26  L.  J.,  N.  S., 

punctual  payment  of  interest,  though  Ch.  138  ;  3  Jur.  N.  S.  49.) 

it  bfe  but  two  or  three  days  in  arrear.  (Ji)  Stanhope  v.  Manners;  see  Bur- 

(Hicks  i;.  Gardner,  IJur.  541.)  rowes  v.  MoUoy,  2  Jo.  &  Lat.  521; 

(i)  Bonafons  v.  Rybot,  3  Bur.  1375;  Wayn  i).  Lewis,  25  L.  T.  264. 

Jory  V.  Cox,  Pre.  Ch.  160;  Stanhope  {I)  Pow.  Mort.  901,  ed.  C. 

V.  Manners,  2  Ed.  196.     A  trustee  is  (m)  Burton  v.  Slattery,  5  Bro.  P.  C. 

justified  in  accepting  the  lower  rate,  233. 
after  the  higher  rate  has  become  pay- 
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after  it  became  due,  and  from  the  end  of  every  three  months 
interest  at  81.  per  cent,  was  allowed  according  to  the  deed. 
But  this  decree  was  made  ex  parte,  the  respondent  not  having 
appeared,  and  no  case  having  been  printed  for  him.  Not  a 
word  wfis  said  of  forbearance,  nor  is  any  reason  given  for  the 
judgment,  and  it  is  not  clear  how  a  question  of  forbearance  could 
arise,  or  why  the  reservation  was  less  a  penalty  than  in  other 
cases. 

The  other  case(M)  in  question  certainly  seems  to  have  turned 
upon  forbearance,  but  it  was  after  the  arrear  of  interest  had 
accrued;  the  mo:;tgagor  on  an  account  of  principal  and  interest 
stated,  having  desired  the  forbearance  of  the  mortgagee,  and 
promised  satisfaction ;  upon  which  promise  the  court  laid  hold, 
and  compelled  the  mortgagor  to  perform  it  by  paying  the  higher 
rate  of  interest,  which  in  one  way  or  another  was  reserved  by 
the  security  in  default  of  punctual  payment.  Now,  that  upon 
an  agreement  made  after  interest  has  become  due  it  may  be 
turned  into  principal,  we  have  already  seen  ( 1 578).  No  doubt, 
therefore  (o),  the  parties  may  stipulate  in  like  manner  for  a 
higher  rate  of  interest,  but  that  does  not  touch  the  question  of 
enforcing  a  penalty,  entered  into  before  interest  has  become 
due ;  and  the  case  is  notMng  to  the  purpose.  It  is  also  Ul- 
reported  and  contradictory,  for  the  statement  is  that  the 
mortgage  was  at  6/.  per  cent.,  with  a  proviso  to  take  51., 
which  was  valid.  But  Parker,  L.  C,  is  twice  made  to  say 
in  his  judgment,  that  the  proviso  obliged  the  party  to  pay 
G/.  per  cent.,  in  default  of  paying  51.,  which  was  a  penalty,  and 
relievable. 

In  the  same  case  it  was  said,  that  though  the  penalty  were 
relievable  if  only  a  very  short  time  had  happened,  it  might  not 
be  so  in  case  of  a  long  arrear  of  interest ;  and  that  on  a  written 
promise  to  make  satisfaction  for  forbearance,  the  court  would 
give  the  mortgagee  some  allowance  in  case  of  a  great  arrear  of 
interest,  even  though  no  penalty  were  reserved. 

In  a  case  (/>),  heard  before  the  Lords  Commissioners  in  1690, 

(n)  Brown  v.  Barkham,  1  P.  'Wms.      Parker,  L.  C,  in  this  case. 
652.  (i»)  Marquis  of  Hallifax  v.  Higgins, 

(o)  See  the  concluding  remarks  of      2  Vem.  134. 
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where  51.  per  cent,  was  reserved,  and  the  mortgagor  cdvehanted 
to  pay  61.  per  cent,  if  he  made  default  for  sixty  days  after  payr- 
ment,  the  doctrine  above  stated  was  not  acted  on,  but  61.  per 
cent,  interest  was  decreed ;  for  the  covenant,  it  was  said,  was 
the  agreement  of  the  parties,  and  not  to  be  relieved  against  as 
a  penalty;  but  this  decision,  however  judicious  in  substance,  has 
been  clearly  overborne  by  the  current  of  later  authorities.  The 
case  has  been  supposed  to  be  misstated  (q),  but  it  agrees  with 
the  registrar's  book ;  yet  it  is  singular  that  in  the  subsequent 
case  of  Holies  v.  Wyse  (»•),  it  is  said  that  the  interest  in  Halli- 
fax  V.  Higgins  was  reserved  at  61.  per  cent.,  with  an  agreement 
to  accept  5Z. ;  and  the  ydt  later  case  of  Strode  v.  Parker  (s) 
seems  to  imply  the  same. 

Lord  Eldon,  referring  to  the  subject  by  way  of  illustration 
only  (it),  took  quite  a  different  view  of  the  doctrine ;  treating 
the  reservation  of  the  higher  interest  as  a  penalty,  whether  it 
were  reserved  only  on  non-payment,  or  originally,  with  an 
agreement  for  reduction  on  punctual  payment;  and  saying 
that  in  either  case  reKef  might  be  had  in  case  of  non-payment 
at  the  time,  by  paying  the  lesser  rate  of  interest,  and  putting 
the  mortgagee  in  the  same  position  as  if  it  had  been  paid  at 
the  time  by  giving  him  interest  upon  the  unpaid  interest.  But 
although  this  view  of  the  matter  is  entitled  to  great  respect,  it 
was  only  put  forward  extrajudicially,  and  does  not  seem  to  be 
consistent  with  any  reported  cases. 

1594.  Where  no  rate  of  interest  is  fixed  by  the  parties, 
the  court  can  fix  it,  and  will  adopt  the  current  rate,  of  51.  per 
cent,  (m)  ;  which  also  appears  to  be  the  proper  rate,  where  an 
absolute  deed  is  cut  down  to  a  security  under  circumstances 
analogous  to  those  which  were  formerly  applied  in  cases  of 


(i?)  Powell,  Mort.  901,  n.  (Z).  strnment  by  admitting  evidence  as  to 

('■)  2  Vern.  289.  the  rate  of  interest  agreed  to  be  taken 

(•')'  Id.  316.  on  a  bottomry  bond,  but  pronounced 

C«)  Seton  V.  Slade,  7  Ves.  273.  for  such  a  rate  as  the. risk  would  com- 

(?{)  Ashweir  I).  Staunton,  30  Beav.  mand  at  the  time  and  place  where  the 

52.     In  the  case  of  "  The  Change,"  bond  was  tafide,  and  referred  the  ques- 

29  L.  T.  147,   Swab.  Ad.  240,  the  tion  to  the  registrar  and  merchants. 

court  rcfijsed  to  add  to  a,  written  iij- 
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usury  (v).  In  the,  case  of  further  advances,  or  of  money 
allowed  in  the  nature  of  further  advances,'  the  interest  is 
generally  given  at  the  same  rate  as  upon  the  monies  origi- 
nally lent  (x).  It  has,  however,  been  directed  to  be  computed 
after  the  rate  current  in  a  foreign  coimtry,  where  the  money 
was  expendedj  the  current  rate  there  being  less  than  the  in- 
terest reserved  by  the  mortgage  (3/);  but  if  it  were  otherwise,  it 
is  presumed  that  the  rate  of  interest  reserved  by  the  mortgage 
would  be  adopted,  as  in  ordinary  cases. 

1695.  An  unwritten  agreement  to  reduce  the  rate  of  in- 
terest on  a  mortgage  is  good  ;  but  in  the  absence  of  evidence 
or  presumption  of  such  an  agreement,  the  difference  between 
the  rate  reserved  and  that  actually  paid  must  be  made  good  (z). 
So  if  a  higher  rate  than  is  reserved  be  paid,  the  excess  may  be 
deducted  on  discharge  of  the  mortgage  (a). 

The  mortgagee  in  possession  will  be  allowed  only  the  lower 
rate  of  interest  reserved  on  punctual  payment  (b). 

1 696.  In  the  days  of  the  usury  laws,  no  more  than  the 
legal  rate  of  interest  was  allowed  in  England  on  a  mortgage 
of  land  in  a  foreign  country,  where  greater  interest  was  lawful ; 
and  upon  a  legacy  charged  on  land  in  such  a  country,  no 
greater  interest  was  given  as  a  matter  of  discretion  (c).  And, 
as  a  general  rule,  in  other  cases,  where  there  is  no  question 
arising  from  the  employment  of  money  in  trade,  or  fi'om 
other  exceptional  circumstances,  the  court  allows  interest  upon 
money  at  4Z.  per  cent,  (d).  And  even  Avhere  a  mortgagee, 
who  had  been  let  into  possession  till  he  should  be  paid  the 

(»)  See  Douglas  v.  Culverwell,  4  De  (i)  Stains  v.  Banks,  9  Jur.,  N.  S. 

G.,  r.  &  J.  20;   31  L.  J.,  Ch.  544;  1049. 

Unsworth,  Ee,  2  D.  &  S.  337.  (c)  Stopleton  e.  Conway,  1  Ves.  427; 

(o!)  Woolley  v.  Drag,  2  Anst.  561.  and  see  2  Bur.  1095. 

(y)  Qnarrell  v.  Beckford,   1  Mad.  (d)  1  Bro.  C.  C.  386;  2  Ves.  239; 

261;  a:nd  see  Badham  V.  Odell,  4Bro.  Archdeacon    v.  Bowes,   M'Clel.  149; 

P.  C.  349.  Heathcote  v.  Hnlme,  1  J.  &  W.  122. 

(?)  Lord  Milton  v.  Edgworth,  6  Bro.  But  61.  per  cent,  in  Ireland.    (Leslie 

P.  C.  313;  Gregory  v.  Pilkington,  26  v.  Leslie,  LI.  &  Goo.  temp,  Sugd.  1; 

L.  J.,  Ch.,  N.  S.  177;  8  De  G.,  M.  &  Simpson  v.  O'Snllivan,  3  D.  &  War. 

G,  616.  459.) 

(a)  Tyler  v.  Manson,  5L.  J.,  Ch..34. 
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sum  lent  and  interest,  held  over,  being  overpaid  for  thirty-four 
years,  he  was  only  charged  (e)  with  interest  at  41.  per  cent., 
though  he  had  purchased  part  of  a  prior  mortgage  on  the  same 
estate,  which  had  been  paid  off  with  interest  at  51.  per  cent. 

Wlien  Interest  ceases. 

1597.  The  mortgagee  is  entitled  to  six  months'  interest 
from  the  date  of  the  notice  to  him  of  the  intended  discharge 
of  the  security,  unless  he  have  demanded  or  taken  proceedings 
to  recover  payment  (1S7S,  1273);  and  whether  notice  of 
payment  were  given  by  the  mortgagor  or  the  mortgagee,  if 
the  payment  be  not  made  at  the  time  fixed,  the  mortgagee 
is  entitled  to  a  new  notice  or  to  six  months'  additional  interest 
from  the  time  of  actual  payment  (/).  Where  the  mortgagee 
assents  in  an  administration  suit  to  a  sale  of  the  mortgaged 
property,  he  will  have  interest  for  six  months  from  the  date 
of  the  assent,  if  the  mortgage  be  discharged  before  the  end 
of  that  time ;  but  if  it  be  not,  interest  runs  to  the  time  of 
payment  {g). 

If  the  mortgage  cannot  be  discharged  at  the  time  fixed,  by 
reason  of  the  inability  of  the  mortgagee  to  produce  the  deeds ; 
or  if  in  a  redemption  or  foreclosure  suit  he  omit  to  attend 
at  the  time  and  place  fixed  for  payment,  he  will  be  allowed 
no  interest  beyond  that  day;  but  where  the  omission  arose 
from  a  mistake,  and  the  mortgagor  also  neglected  to  attend, 
the  mortgagee  was  not  compelled  to  wait  another  six  months ; 
but  a  new  time  was  fixed  for  payment  at  the  end  of  ten 
days  (A). 

1598.  Interest  will  cease  to  run  upon  the  mortgage  debt 
from  the  time  at  which  a  proper  tender  of  the  whole  amount 
due  is  shown  to  have  been  made  (i).    But  it  ought  to  appear, 

(e)  Archdeacon    v.  Bowes,  M'Clel.  681;  llJnr.  743!  Hnghes  r.  Wimams, 

U9:  Montgomery  v.  Calland,  14  Sim.  Kay,  App.  IV.,  and  form  of    order 

79.  there. 

(/)  Bai'tlett  «.  Franklin,  15  W.  R.  (i)  Lntton  «.  Kodd,  2  Ch.  Ca.  206; 

1077.  Eobarts  v.  Jefferys,  8  L.  J.,  Ch.  137; 

(?)  t)ay  V.  Day,  31  Beaiv.  270.  Cliff  v.  Wadsworth,  2  Y.  &  C.  C.  C. 

(A)  Lord  Midkton  v.  Eliot,  16  Sim.  598. 
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that,  from  the  time  of  the  tender,  the  money  was  kept  ready 
by  the  mortgagor,  and  that  no  profit  -was  afterwards  made  of 
it ;  upon  proof  of  the  contrary  whereof  the  interest  will  still 
run  (A). 

And  there  must  be  an  actual  tender  of  the  money  due  (/) 
(1277).  The  court  will  not  stay  the  interest  on  proof  of  a 
proposal  by  the  mortgagor,  where  money  is  due  to  him  firom 
the  mortgagee  on  another  account  between  them,  to  satisfy 
the  mortgage  by  deducting  the  sum  due  thereon  from  the 
other  debt  (m).  Executors  who  refuse  a  proper  tender  on  the 
ground  that  they  have  not  proved,  the  will  can  demand  no 
further  interest,  because  they  may  receive  the  money  before 
probate  (w). 

1599.  If  the  right  to  redeem  be  disputed,  and  an  inquiry 
becomes  necessary,  the  mortgagee  is  not  to  lose  his  interest, 
pending  the  inquiry,  although  a  tender  have  been  made  (o). 


Chapter  XI.    Paet  3.— Of  Accounts  of  Costs. 

1600.  Of  the  General  Right  of  tlie  Mortgagee  to  Costs, 
1616.  OftJte  Costs  under  a  Decree  for  Sale. 
1618.  Of  tlie  Epdtalle  Mortgagee's  Right  to  Costs. 

1626.  Of  the  Costs  of  the  Jneumirancers  under  the  Lands  Clauses  Consolida- 
tion Aet. 
1628.  Of  the  Mortgagee's  Right  to  Costs  and  Expenses  dishirscd. 

1640.  Of  the  Mortgagee's  LiaUUty  to  Costs  ineurred  hy  tlie  Loss  of  the 

Deeds. 

1641.  Of  Costs  arising  out  of  Assignments  pendente  lite. 

1642.  Of  the  Costs  of  Re-conveyance. 

1649.  Of  the  Right  of  disclaiming  Parties  to  Costs. 

1658.  Of  adding  Costs  to  the  Debt  after  Judgment. 

1660.  Of  Solicitor's  Costs. 

1663.  Of  Costs  m/gon  staying  Proceedings. 

1600.  It  is  a  general  rule,  concerning  the  costs  of  suits  for 
redemption,  and  for  foreclosure,  or  otherwise  relating  to  ques- 

(*)  LnttDtl «.  Eodd,  supra;  Gyles  v.  (»)  Austin  v.  Dodwell's  Executors, 

Hall,  2  P.  Wms.  379.  1  Eq.  Ca.  Abr.  319. 

(0  Chnrcli  v.  Bishop,  2  Ves.  371.  (»)  SharpneU  v.  Blake,  2  Eq.  Ca, 

(w)  Garfotth  v.  Bradley,  2  Ves.  675.  Abr.  604. 
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tions  between  the  mortgagor  and  mortgagee,  that  the  latter  is 
entitled  to  be  repaid  such  of  the  costs  as  originally  fall  upon 
himself;  and  they  are  accordingly  added  to  the  amount  due 
upon  his  security,  and  with  the  principal  and  interest  form  part 
of  a  single  debt,  and  are  all  payable  in  the  same  priority  (p). 
And  the  Court,  assuming  a  jurisdiction  over  the  whole  subject- 
matter  of  the  security,  in  like  manner  suffers  the  mortgagee  to 
add  to  his  debt  all  such  costs  as  have  been  incurred  by  him  in 
any  action  of  ejectment,  or  other  proceeding,  for  the  recovery 
of  the  estate,  or  for  the  establishment  or  defence  of  the  mort- 
gage title  (q)  (16S8).  So  costs  inciuTcd  in  respect  of  one 
estate  may  be  added  to  the  debt  due  upon  another,  of  which 
redemption  is  decreed ;  as  where  (r)  a  mortgagor  sought  to 
redeem  two  estates,  upon  only  one  of  which  redemption  was 
decreed,  such  of  the  costs  as  related  to  the  estate,  in  respect  of 
which  no  relief  was  granted,  were  added  to  the  amount  due 
upon  the  redeemable  security,  although  the  plaintiff  sued  in 
formEJ,  pauperis.  And  if  one  of  two  mortgagees  file  a  biU  for 
foreclosure,  the  other  being  a  defendant,  the  decree  will  direct 
foreclosure  on  default  of  payment  of  the  whole  debt,  and  the 
costs  of  both  mortgagees  («). 

1601.  A  person  in  whom  the  mortgagee's  interest  in  the 
security  has  become  vested,  such  as  a  judgment  creditor,  (and  £l 
fortiori  where  there  is  an  absolute  assignment,)  is  substituted 
for  him  in  respect  of  the  right  to  costs.  And  where  the  equity 
of  redemption  is  vested  in  trustees,  to  sell  and  pay  off  the  mort- 
gage, and  dispose  of  the  surplus,  the  judgment  creditor  of  the 
mortgagee,  suing  for  a  sale,  is  entitled  (<)  to  be  paid  his  debt 

(j))  He  may  also  add  to  his  debt  tlie  Midleton  v.  Eliot,  15  Sim.  531.    The 

costs  of  his  trustee,  who  is  made  a  de-  costs  of  proceedings  at  law  by  an  in- 

fendant  to  a  foreclosure  suit.    (Browne  cumbrancer  have  also  been  given  to  the 

V.  Lockhart,  10  Sim.  426.)    And  the  debtor  in  a  suit  in  equity,  in  which  the 

costs  of  the  mortgagee's  appeal  when  securities  were  set  aside.    (Stanley  r, 

the  decision  appealed  from  is  reversed.  Bond,  6  Jnr.  423.) 

(Addison  v.  Cox,  L.  R.,  8  Ch.  76.)  (r)  Batchelor  r.  Middleton,  6  Hare, 

(y)  Detillin  i).  Gale,  7  Ves.  683;  86. 
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Barnes  v.  Eaoster,  1  Y.  &  C.  C.  C.  403; 


(«)  Davenport,  v.  James,  7  Hare, 
249. 


Pnnstan  v.  Patterson,  2  Ph., 341;  Lotd         (i)  Clare  v.  tVoodj  i  Hare,  SI. 
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and  costs  in  priority  both  to  the  mortgagee  and  the  owiiers  of 
the  equity  of  redemption,  and  subject  only  to  the  costs  of  the 
trustees. 

1602.  Defendants  in  suits  to  set  aside  unconscientious  deal- 
ings with  reversions  and  on  post-obit  securities  were  formerly 
considered,  in  respect  of  their  right  to  costs,  as  mortgagees  («). 
And  costs  are  not  now  given  against  them  except  in  case  of 
misconduct  (v).  The  plaintiff  in  such  a  suit  wiU  be  made  to 
pay  the  costs  occasioned  by  charges  of  fraud  which  he  does  not 
substantiate  {x). 

1608.  Although  the  mortgagor  himself  is  bound  to  indem- 
nify the  estate  against  expenses  incurred  in  protecting  the  title, 
so  long  as  the  equity  of  redemption  remains  with  him  (  y),  yet 
as  against  a  puisn^  mortgagee,  or  other  purchaser  or  trustee  of 
the  equity  of-  redemption,  the  first  mortgagee  has  generally 
nothing  beyond  the  common  right  of  adding  the  costs  to  his 
debt  (2;)-;  even  though  expenses  have  been  incurred  by  the 
argument  of  a  question  raised  by  the  puisne  mortgagee,  which 
was  not  material  to  the  merits  of  the  cause :  though  the  costs 
occasioned  by  an  unsuccessful  objection  to  the  mortgagee's 
right  to  sue  may  be  thrown  on  the  defendant  (a),  and  so  may 
the  costs  of  a  suit  which  the  incumbrancer  has  been  obliged  to 
institute  by  reason  of  subsequent  dealings  with  the  estate  by  the 
owner  of  the  equity  of  redemption  without  giving  notice  of  the 
charge  (b), 

1604.  Though  costs  thus  naturally  follow  the  redemption,  it 
may  be  that  where  the  right  to  redeem  is  disputed,  and  the  ques' 
tion  is  doubtfid,  no  costs  will  be  given  on  either  side  (c).     And 

(«)  BdWes  V.  Heaps,  3  Vcs.  &  B.  1 17;  1092;  rev.  on  principal  point,  1  Jm-;j 

Mareack  v.  Eeevcs,  6  Mad.  109.  N.  S.  1078. 

'(«)  Tottenham  v.  Green,  32  L.  J.,  (z)  Frazer  v.  Jones,  5  Hare,  475; 

N.  S.,  Ch.  201.  Pliilips  V.  Davies,  7  Jur.  52. 

■    (»)  Edwards  v.  Burt,  2  De  G.,  M.  &  (a)  Tildesley  v.  Lodge,  3  Jar.,  N.  S< 

G.  55;  St.  Albyn  v.  Harding,  27  Boa  v.  1000. 

11;  Foster  v.  Roberts,  29  Bcav.  467.  (i)  Wise  v.  Wise,  2  Jo.  &  Lat.  403, 

(y)  Langtou   v.  Langton,    18  Jur.  (c)  Kirkham  r.  Smith,  1  Vcs.  257. 
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where  the  right  to  foreclose  depended  upon  the  construction  of 
a  deed,  which  was  held  to  be  in  the  nature  of  a  "Welsh  mort- 
gage, the  suit  was  dismissed  without  costs  (c). 

And  there  are  several  exceptions  to  the  rule,  under  which  a 
mortgagee  Is  entitled  to  add  his  costs  to  the  debt,  which  extend, 
not  merely  to  deprive  him  of  that  right,  but  also  to  compel  him 
to  pay  costs.  But  the  court  departs  from  the  general  rule  with 
some  reluctance,  and  seems  formerly  to  have  even  doubted  its 
power  to  throw  costs  upon  the  mortgagee  (d).  The  jurisdiction 
has  now  for  a  long  time  been  fully  established.  But  the  mort- 
gage being  a  security,  not  only  for  principal  and  interest  and 
the  ordinary  charges  and  expenses  usually  provided  for  by  the 
instrument,  but  also  for  the  costs  properly  incident  to  a  suit  for 
foreclosure  or  redemption,  the  mortgagee's  right  to  the  benefit 
of  the  contract  can  only  be  lost  or  curtailed  by  such  inequitable 
conduct  as  amounts  to  a  violation  or  culpable  neglect  of  his  duty 
under  it  (e).  And  a  claim  by  the  mortgagor,  that  the  mortgagee 
shall  pay  the  costs,  should  be  included  in  the  original  inquiry, 
for  the  court  will  not  attend  afterwards  to  evidence  upon  the 
subject  (/). 

1605.  The  order  for  payment  of  costs  by  the  mortgagee 
is  not  necessarily  an  order  for  personal  payment;  he  may  be 
allowed  to  add  the  costs  to  his  debt  (ff),  or  they  may  be  set  off 
against  the  amount  payable  to  him  in  respect  of  his  debt  (A) ; 
and  when  such  costs  become  payable  in  a  puisne  mortgagee's 
suit  to  redeem,  the  uncertainty  whether  he  will  do  so  when  the 
accounts  are  taken  is  a  reason  for  setting  oflf  the  costs  against 
the  debt  of  the  prior  mortgagee,  who  is  ordered  to  pay 
them  (e), 

1606.  A  direction  to  tax  the  mortgagee'the  costs  of  the  suit, 

(e)  Teulon  v.  Curtis,  Yonnge,  610;  Jones,  C.  P.  Coop.  498. 

((?)  Franklyn  v.  Fern,  Barn.  CL  30;  (g)  Pelly  v.  Wathen,  7  Hare,  372. 

Detillin  v.  Gale,  7  Ves.  688.  (7i)  Banks  v.  Whittall,  1  De  G.  &  S. 

(e)  Cotterellr.  Stratton,  L.E.,  8Ch.  641;  West  t-. 'Jones,  1   Sim,,  N.  S. 

295.  218. 

(/)  Danstanw.  Patterson,  2  Ph.  341;  (i)  Whoatdn  *;  Grahamj  24  Beavj 

16  L.  J.,  N.  Si,  Ch.  404 ;  Wright  i:  483; 
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amounts  to  a  direction  to  pay  him  his  whole  costs,  without 
exception  as  to  any  part  of  the  cause ;  and  will  be  so  construed, 
although  the  mortgagee,  by  holding  over  after  payment,  have 
made  the  suit  necessary,  and  although  he  have  raised  an 
improper  defence  (J).  The  objection  to  the  form  of  decree 
should  be  made  at  the  hearing,  for  the  court  will  not, 
on  grounds  which  might  then  have  been  urged,  review  the 
taxation  (A). 

1607.  Where  a  mortgagee,  plaintiff  in  a  foreclosure  suit, 
died  having  made  himself  liable  to  costs,  and  his  executors, 
without  reviving,  filed  a  new  bill  for  foreclosure,  the  court 
refused  to  give  them  «,ny  costs  in  the  second  suit  unless  they 
submitted  to  pay  the  testator's  costs  in  the  first;  though  it 
would  not  stay  proceedings  or  refuse  a  decree  in  the  second 
suit,  until  payment  of  those  costs  (Z). 

Where  the  costs  of  the  suit,  or  part  of  them,  would  have 
been  thrown  upon  a  mortgagee,  being  solvent;  if  he  be  in- 
solvent, and,  therefore  unable  to  pay,  he  shall  not  receive  any 
general  costs  (wi). 

1608.  The  power  of  giving  costs  against  the  mortgagee 
will  be  exercised,  where  the  mortgagee  has  been  guilty  of 
gross  misconduct  or  oppression,  or  even  where,  without  im- 
proper motives,  he  has  caused  expenses  to  be  incurred  which 
cannot  justly  be  thrown  upon  the  mortgagor.  Therefore,  if 
the  mortgagee  set  up  an  unjust  defence  (w),  or  resist  a  bill  to 
redeem  on  the  ground  of  a  foreclosure,  collusively  obtained, 
or,  if  he  resist  any  just  claim  to  redeem,  he  wiU  he.  liable  to 
so  much  of  the  costs  as  his  improper  conduct  has  caused, 
though  he  may  be  allowed  the  ordinary  costs  of  redemption  (o). 

0')  Quavrell  v.  Beckford,  1   Mad.  Wms.  393;    Baker  v.  Wind,  1  Ves. 

269;  Wilson  v.  Metcalfe,  1  Buss.  530.  160;  and  see  Thornton  v.  Court,  i  De 

(k)  Price  v.  M'Beth,  10  Jur.,  N.  S.  G.,  M.  &  G.  293;  England  v.  Codring' 

579.                                                 .  ton,  1  Ed.  169;  Tomlinson  v.  Gregg, 

(0  Long  V.  Storie,  9  Hare,  542;  21  15  W.  E.  51. 

L.  J.,  N.  S.,  Ch.  521.  (o)  Harvey  v.  Tebbutt,  1  J.  &  W. 

(m)  Eider  v.  Jones,  2  Y.  &  C.  C.  C.  197;  Price  v.  Berrington,  7  Hare,  394; 

335.  sec  Harryman  i:  Collins,  18  Jur.  501; 

(d)  Mocatta  v.  Murgatroyd,  1  P.  18    Beav.  11;    and   see   Malone    i: 
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But  where  lie  set  up  an  adverse  title  and  failed,  he  was  ordered 
to  pay  the  whole  costs  of  the  suit  (p).  And  if  the  contract  under 
which  he  claims  be  illegal  {g),  or  if  he  have  been  guilty  of  ill 
conduct  in  attempting  to  deprive  another  of  the  benefit  of  his 
security,  by  a  dealing  behind  his  back,  he  may  be  refiised  his 
costs  (r).  The  like  order  has  been  made  where  a  mortgagee, 
whose  presence  was  necessary  to  complete  the  redemption, 
and  might  have  removed  the  difficulty  which  caused  the  suit, 
neglected  to  attend  at  the  appointed  time  and  place ;  though, 
not  having  actively  opposed  the  redemption,  he  was  not 
ordered  to  pay  costs  (s). 

1609.  A  mortgagee  will  also  be  made  to  pay  the  costs 
occasioned  by  a  claim  which  he  makes,  but  fails  to  establish, 
or  by  charges  of  fraud  or  connivance  which  he  cannot  sub- 
stantiate (t);  or  of  a  suit  by  a  puisne  mortgagee  for  an  account 
of  the  produce  of  a  sale,  if  the  defendant  have  refiised  to 
account  and  the  balance  be  found  against  him  {u),  as  well  as  of 
inquiries  into  the  mortgagor's  claim  for  dilapidations,  and  of 
evidence  of  the  mortgagee's  refusal  to  account ;  or  he  may  be 
deprived  of  his  costs  to  the  hearing  (a:).  But  he  wiU  not  be 
ordered  to  pay,  or  forfeit  his  right  to,  costs  in  the  absence  of 
misconduct,  by  merely  extending  his  claim  beyond  that  to 
which  the  court  adjudges  him  to  be  entitled  (y),  or  by  stipu- 
lating that  the  accounts  required  shall  be  furnished  at  the 
costs  of  the  mortgagor  where  they  are  of  a  special  nature  (z). 
Nor  will  he  be  made  to  pay  the  costs  occasioned  by  a  dispute 

(Geraghty,  3  t)ru.  &  War.  248,  2o0  j  v.  Jones,  1  Sim.,  N.  S.  218 ;  Gregg  v. 

1.  H.  L.  C.  8],;   "Whitfield  v.  Faifitt,  Slater,  25  L.  J.,  Jf.  S.,  Ch.  440;  2  Jnr., 

i  Do  G.  &  S.  240;  Whitbrfcad  v.  Smith,  N.  S.  246. 

?  De  G,,  M.  &  G.  727.  («)  Tanner  v.  Heard,  23  BeaT.  555) 

(p)  Roberts  v.  Williams,  4   Hare,  see  3  Jur.,  N.  S.  427. 

129;  11  L.  J.,  N.  S.,  Ch.  65.  (x)  Sandon  v.  Hooper,  6  Beav.  246; 

(2)  Johnson  1;.  Williamshnrst,  1 L.  J.,  Powell  v.  Trotter,  1  Dr.  &  Sm.  388. 

Ch.  112.  (y)  T^ftus  V.  Swift,  2  Sch.  &  Lef. 

(?■)  Taylor  v.  Baker,  Dan.  82.  657 ;  Alexander  i\  Simms,  20  Bear. 

(s)  ClifE  V.  Wadsworth,  2  Y.  &  0.  123;  Cotterell  1).  Stratton,  L.  R.,  8  Ch. 

C.  C.  598. '  295. 

(t)  Montgomery  v.  Callandj  14  Sim.  (4)  JTortoil  i'.  Coopfir,  5  De  G..  M.  & 

70;  CockcU  v.  Taylor,  16  Beav.  127;  G.  728. 
Green  i.  Briggs,  6  Hau'ej  682)  Went 


OR  IS  DISALLOWED  COSTS.  1005 

as  to  a  fact,  where  the  court  gives  so  much  weight  to  tho 
mortgagee's  objection  as  to  direct  an  issue,  although  the  result 
be  against  him  (a). 

1610.  It  is  the  duty  of  the  mortgagee  so  to  choose  his 
remedy  as  not  to  incur  unnecessary  costs.  Where  a  suit  was 
not  originally  commenced  as,  but  was  afterwards  turned  into 
a  foreglosure  suit,  so  much  of  the  costs  as  were  incurred  before 
it  assumed  that  form,  including  the  costs  of  the  trial  of  an 
issue,  by  which  the  plaintiff  was  found  to  be  mortgagee,  were 
thrown  upon  him;  the  bill  in  its  original  form  having  been 
liable  to  be  dismissed  with  costs  (6).  And  a  mortgagee  who 
files  a  bill  for  foreclosure  in  Ireland  (which  results  in  a  sale) 
(825),  wiU  not  generally  be  allowed  more  costs  there  than  if 
he  had  taken  the  less  expensive  remedy  under  the  bankruptcy  ; 
luit  it  seems  that  he  will  not  lose  his  full  costs  by  refusing  to 
abandon  his  suit  commenced  before  bankruptcy,  though  the 
assignees  offer  him  all  the  costs  already  incurred  (c).. 

So  of  particular  costs  incurred  by  the  mortgagee  in  the  suit 
unnecessarily;  as  on  the  refusal  of  a  motion  to  dissolve  an 
injunction  restraining  an  action  at  law  (to  which  injunction 
the  plaintiff  is  clearly  entitled),  the  costs  of  which  have  been 
thrown  upon  the  defendant,  although,  according  to  the  usual 
practice,  the  costs  of  such  motions  are  costs  in  the  cause ;  and 
where  the  mortgagee,  applying  for  sale  in  bankruptcy  and  for 
the  costs  of  an  action  at  law,  Avas  refused  them,  because  by 
proceeding  with  the  action  he  would  have  recovered  the  costs 
at  law  (<f ). 

1611.  The  costs  incurred  by  an  improper  joinder  of  parties, 
whether  as  plaintiffs  or  defendants,  must  be  paid  by  the  mort- 
gagee (e).     Thus  a  bill  for   sale,  in  which  prior  annuitants 

(a)  Wilson  v.  Metcalfe,  3  Mad.  45.  (d)  Marsack  v.  Reeves,  G  Mad.  109; 

(J)  Smith  V.  Smith,  Cooper,  141  j  Fletcher,  Exp.,  Mont.  454;   Cocks  <. 

Briant  v.  Lightfoot,  1  Jiir.  20;  Phil-  Stanley,  4  Jur.,  N.  S.  942. 

lips  V.  Davies,  7  Jur.  52.  (e)  Pearcc  v.  Watkins,  5  De  G.  &  S. 

(e)  Hogan  v.  Baird,  4  Drn.  &  War.  317;  Booth  v.  Creswicke,  8  Jar.  323; 

296;  Bernard  v.  Sadlier,  4  Ir.  Eq.  R.  13  L.  J.,  N.  S:,  Ch.  217. 

ei. 
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(1459)  were  joined,  was  dismissed  as  against  tliem  with  costs, 
thougli  they  appeared  at  the  hearing  and  consented  ;  because 
the  sale  ought  to  be  made  subject  to  their  annuities  (/).  And 
where  subsequent  incumbrancers  were  brought  forward  by  the 
first  mortgagee  with  power  of  sale,  in  a  suit  for  sale  under 
the  decree  of  the  court,  and  they  appeared  and  consented, 
their  costs  were  given  out  of  an  estate  insufficient  for  payment 
of  the  first  mortgage  {g).  But  in  a  case  in  Ireland,  where  the 
executor  of  a  mortgagor  was  made  a  defendant  to  a  foreclosure 
suit,  there  being  no  personal  assets  of  the  deceased,  and  a 
deficient  fund,  it  was  stated  and  held  to  be  the  practice  not 
to  give  such  costs  to  the  prejudice  of  incumbrancers  (A).  The 
devisee  of  a  mortgagee,  who  made  the  heir  a  party  to  his 
foreclosure  suit  to  establish  the  will  against  him,  was  ordered 
to  pay  the  heir's  costs,  and  not  to  have  them  over  against  th^ 
estate  {i). 

1612.  Again,  if  the  mortgagee  refiase  a  proper  tender,  or 
proceed  after  payment  of  all  that  is  due,  he  does  so  on  peril 
of  paying  the  costs  incm-red  after  the  payment  or  tender  (A) 
(1S77),  whether  it  were  made  before  or  after  the  fifing  of  the 
biU,  and  whether  by  the  mortgagor  or  one  representing  him,  or 
by  a  puisnS  incumbrancer  (t).  And  where  the  plaintiff  in  a 
redemption  suit  offered  to  pay  the  amount  found  due  by  the 
report,  with  costs  to  that  time,  which  the  defendant  refused  to 
accept,  the  latter  was  ordered  to  be  paid  the  costs  only  up  to 
the   date  of  the  report;   and  it  seems  to  have  been  merely 

(/)  Delabore  v.  Norwood,  3  Sw.  \ii,  ii.  Bridges,   2  Coll.  621 ;    Gregg   v. 

note,  and  see  HprrocUs  r.  Ledsam,  2  Slater,  22  Beav.  314.    And  to  save  the 

Coll.  208.  expense  of    coming  to  the  court  on 

(^)  Cooke  V.  Brown,  4  Y.  &  C.  227;  further  consideration,  a  direction  that 

9  L.  J.,  N.  S.,  Ex.  Eq.  41;  Alston  v,  the  mortgagee  shall  pay  the  costs,  if 

Parker,  6  L.  J.,  N.  S.,  Ch.  3.  the  sum  due  does  not  exceed  the  ten- 

{K)  Grace  i>.  Lord  Mountmorris,  2  der,  may  he  added  to  the  decree  at  the 

Dru.  &  War.  432.  hearing.    (Hosken  v.  Simoock,  11  Jar., 

(i)  Skipp  V.  "Wyatt,  1  Cox,  352.    But  N.  S.  477.) 

the  reason  given  is  not  satisfactory.  (Z)  Smith  ■».  Green,  1  Coll.  564:  so 

Qi)  Shuttleworth  v.  Lowther,  7  Ves.  decided,   although  the   decree  is   ex- 

586;  Cliif  «.  Wadsworth,  2  Y.  &  C.  C.  pressed  to  be  by  consent.     And  see 

C.  598;  Harmer  v.  Priestley,  16  Beav.  S.  C.  2  Col.  626,  n. 
569;  22  L.  J.,  N^  S.,  Ch.  1041;  Morley 
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because  the  case  was  new,  that  the  defendant  was  not  ordered 
to  pay  all  the  subsequent  costs  (m).  But  if  the  mortgagor 
make  no  tender,  but  only  state  by  his  answer  that  he  was 
willing  to  pay  so  much  as  he  considered  to  be  due,  before  the 
institution  of  the  suit,  he  will  not  save  the  costs,  although  at 
the  hearing  he  succeed  in  establishing  his  case  as  to  the 
amount  due  (n). 

Where  a  tender  has  been  made  and  refiised,  the  apphcation, 
that  the  mortgagee  may  pay  the  subsequent  costs,  may  be 
made  either  by  motion  or  petition  at  the  hearing,  supported 
by  affidavits  of  the  tender  and  refusal  (o). 

1613,  If  the  mortgagee  institute  a  foreclosure  suit,  and 
upon  taking  the  accounts  it  be  shown  that  nothing  was  due 
at  the  filing  of  the  bill,  or  if  he  drive  the  mortgagor  to  institute 
a  suit  under  like  circumstances,  he  must  bear  (p)  the  whole 
expense  of  the  suit ;  and  so  if  the  costs  be  only  occasioned  in 
part  by  the  accounts  and  inquiries  relating  to  the  mortgage 
debt,  and  the  mortgagee  have  suppressed  facts,  a  knowledge 
of  which  would  have  led  to  the  discovery  that  he  was  overpaid 
(such  as  the  fact  that  he  has  been  in  possession) ;  or  if,  being 
a  defendant,  he  deny  by  his  answer  that  he  is  satisfied,  when 
nothing  remains  due,  he  must  pay  the  costs  of  so  much  of  the 
proceedings  as  have  been  caused  by  his  denial  or  false  sug- 
gestion (q).  So  where,  knowing  that  he  is  already  overpaid, 
the  creditor  contests  the  mode  of  taking  the  accounts  and 
fails  (r) ;  or  causes  subsequent  proceedings  by  keeping  money 
and  receiving  rents,  long  after  his  right  to  receive  them  as 
mortgagee  in  possession  has  ceased  («);  he  wiU  be  allowed 
such  costs  only  as  arose  whilst  he  filled  the  character  of  a 
creditor,  and  must  pay  the  rest.     But,  prima  facie,  the  mort- 

(m)  Sentance  K.Porter,  7  Hare, 426;  Cp)  Binnington  v.  Harwood,  T.  & 

18  L.  J.,  N.  S.,  Ch.  US.  E.  477;  Morris  p.  Islip,  23  Beav.  244; 

(»)  Hodges  V.  Croydon  Canal  Co.,  O'Neill  v.  Innes,  15  Ir.  Ch.  E.  527. 

3  Beav.  86;  Gammon  v.  Stone,  1  Ves.  ,  i^j') "Montgomery  v.  Calland,  14  Sim. 

339.    And  see  Broad  v.  SeKe,  where,  79;  Snagg  v.  Frizell,  3  Jo.  &  Lat.  383. 

under  the  circnmstances,  no  costs  were  (»•)  Skirrett  v.  Athy,  1  Ba.  &  Be, 

given  on  either  side  to  the  hearing.  434. 

(9  Jnr.,  N,  S.  886.)  (»)  Archdeacon  v.  Bowes,  13  Price, 

(o)  Sentance  u.  Porter,  supra.  353;  M'Clel.  149. 
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gagee  in  possession  has  a  right  to  the  costs  of  a  suit  instituted 
to  take  the  account,  and  it  is  not  merely  because  there  is  a 
difficulty  in  taking  it,  not  occasioned  by  his  misconduct,  or 
because  the  result  is  against  him,  that  he  AviU  be  deprived  of 
his  costs  (t).  Neither  wiU  this  be  done,  where  he  is  found  to 
have  been  overpaid,  though  he  have  insisted  that  a  large  sum 
remained  due  to  him,  if  the  decree  have  been  made  to  include 
costs  in  the  usual  form  (w). 

1614.  A  person  who,  whether  his  true  character  be  that 
of  a  mortgagee  or  not,  places  himself  in  the  position  of  an 
accounting  party,  and  so  undertakes  a  duty  which  he  cannot 
perform,  by  reason  of  the  loss  of  vouchers  for  sums  which. he 
has  paid,  will  not  have  the  costs  of  taking  the  accounts  {x). 

Of  the  Costs  under  a  Decree  for  Sale, 

1615.  The  decree  for  the  sale  of  an  incumbered  estate  does 
not  of  itself  alter  the  rights  of  the  parties,  but  the  purchase- 
money  being  considered  to  be  substituted  for  the  estate,  the 
produce  of  each  separately  incumbered  estate  will  be  treated 
in  the  same  manner  as  the  estate  (y),  and  each  incumbrancer 
will  be  paid  his  costs,  including  the  costs  of  the  petition  for 
payment  to  him  of  the  produce  of  the  sale,  together  with  his 
principal  and  interest,  according  to  priority,  the  puisn^  incum- 
brancer taking  nothing  until  he  who  is  prior  has  been  paid  in 
fuU ;  and  the  costs  of  the  sale  will  not  in  the  first  place,  without 
a  special  direction,  be  paid  out  of  the  general  fund  (z).     The 

(t)  Snagg  V.  Frizell,  3  Jo.  &  Lat.  with  the  first.   But  in  Ireland  the  prac- 

383.  tice  is  to  give  the  costs  of  the  pnisnfi 

(«)  Gilbert*.  Golding,  2  Anst.  442.  incnnibrance  in  priority  with  it.  (Hand- 

(aj)  Price  v.  Price,  15  L.  J.,  Ch.  13.  cock  o.  Handcock,  1  Ir.  Ch.  K.  Hi.) 

(y)  Upperton  v.  Harrison,  7   Sim.  In  some  recent  cases  it  has  been  held 

444;   Chissum  v.  Dewes,  5  Rnss.  29;  or  intimated  that  the  actual  costs  of 

Barnes  v.  Racster,  1  Y.  &  C.  C.  C.  401.  the  sale  onght  first  to  be  paid  out  of 

So  Belchier  v.  Butler,  1  Ed.  523;  Wild  the  proceeds,  because  the  mortgagee 

V.  Lockhart,  10  Beav.  320 ;   16  flj.  J.,  must  have  incurred  them  if  he  had 

N.  S.,  Ch.  519;  Cook  i>.  Hart,  L.  E.,  instituted  a  suit  to  .realize  his  security. 

]2Eq;469;  Wonham  f.  Machin,  L.  R.,  (Dighton  v.  Withers,  81  Beav.  423; 

10  Eq.  447;  18  W.  R.  1098.  Berry  v.  Hebblethwaite,  4  K.  &  J.  80; 

■    (z)  And  if  the  first  incumbrancer  and  see  Tuckley  v.  Thompson,  1  J.  &, 

have  two  charges  he  takes  all  his  costs  H.  126,  b«t  see  S,  C.  on  app.  29  L.  J., 
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mere  consent  of  the  mortgagee  to  the  sale  will  not  deprive  him, 
of  his  priority  in  respect 'of  costs,  so  long  as  he  insists  upon 
his  right  against  the  mortgaged  estate  (1340);  whether  that 
consent  be  given  in  a  redemption  or  foreclosure  suit,  or  in  a 
suit  (whether  the  mortgagee  be  or  be  not  a  party  thereto) 
for  the  general  administration  of  the  mortgagor's  estate  (a); 
or  in  a  suit  for  carrying  out  the  trusts  of  a  deed,  to  which 
the  incumbrancer  is  not  a  party,  for  sale  of  the  estate  and 
payment  of  the  costs  of  the  trustees,  and  then  of  the  incum- 
brancers according  to  their  priorities  (J) ;  provided  that  the 
mortgagee  so  consenting  be  not  actively  seeking  his  remedy 
against  the  mortgagor's  general  assets.  For  if  he  come  in 
under  a  suit  for  administering  the  whole  of  the  mortgagor's 
estate,  including  property  (however  sraaU)  which  is  not  included 
in  his  own  security,  and  k  fortiori  if  he  commence  or  file  a  bill 
for  the  further  prosecution  of  such  a  suit ;  the  costs  of  the 
sale  and  of  the  suit  will  be  treated  as  costs  of  administration, 
and  all  parties  will  be  paid  costs  in  the  first  instance;  after 
which  the  produce  of  the  mortgaged  estate  will  be  paid  to  the 
mortgagee  according  to  his  priority,  and  as  to  the  rest  of  his 
claim  he  will  be  paid  pro  rata  with  the  other  creditors  in  equal 
degree  (c).     The  same  rule  has  been  followed  where  a  mort- 

N.  S.,  Ch.  548;  and  per  Turner,  L.  J.,  Oriental  Hotels  Co.,  Ee,  L.  R.,  12  Eq. 

in  Mackinley,  Re,  2  De  G.,  J.  &   S.  126.)    In  a  mortgagee's  administration 

363;  10  Jur.,  N.  S.  1063 ;    34  L.  J.,  suit,  where  there  was  a  deficiency,  the 

N.  S.,  Ch.  54.    It  is  questionable  if  executor's  costs,  charges  and  expenses 

this  ought  to  be  done,  because  the  suit  were  ordered   to  be   paid  before  the 

and  sale  are  for  the  benefit  of   the  mortgagee's  costs  of  sale.    (Spensley's 

general  estate,  and  the  mortgagee  con-  Estate,  Re,  L.  R.,  15  Eq.  16.)    But  such 

sents  to  the  sale  at  the  instance  and  an  order  was  refused  in  Knchard  v. 

for  the  benefit  of  the  owners  of  the  Fellows,  L.  R.,  17  Eq.  421. 

estate,  where  he  might  otherwise  have  (a)  Hepworth    v.  Heslop,  3  Hare, 

been  content  to  rest  upon  his  security.  485 ;   Armstrong  v.  Storer,  14  Bear. 

If  the  decree  hare  directed  that  the  635. 

proceeds  of  the  sale  shall  be  paid  to  (J)  Crosse  i).  Greneral  Reversionary 

the  mortgagee,  the  costs  of  the  sale  and  Investment  Society,  3  De  G.,  M.  & 

cannot  afterwards  be  deducted.    (Id.)  G.  698. 

But  debenture  holders,  upon  the  pro-  (c)  Brace  v.  Duchess  of    Marlbo- 

perty  of  a  company  under  a  winding-  rough,  Mos.  50 ;   Tipping  v.  Power,  1 

up  order,  hare  priority  over  the  general  Hare,  405;   Armstrong  v.  Storer,  14 

costs  of  liquidation,  but  not  orer  the  Bear.  536;  Ford  v.  Earl  Chesterfield, 

liquidator's  costs  of  realization.    (Ma-  21  Beav.  426.    See  Wickenden  v.  Ray- 

rine  Mansions  Co.,  Re,  L.  R.,  4  Eq.  601;  son,  26  L.  J.,  N.  S.,  Ch.  641. 
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gagee,  being  defendant  in  an  administration  suit  in  whicli  the 
amount  of  his  mortgage  was  the  subject  of  inquiry,  claimed  a 
much  larger  sum  than  was  found  due ;  upon  the  principle  that 
in  a  foreclosure  suit,  if  the  mortgagee  claimed  too  much,  the 
costs  would  have  followed  the  result  {d).  Where,  however,  a 
puisne  incumbrancer,  either  by  a  suit  to  ascertain  the  priorities 
or  by  proceeding  in  a  dormant  suit,  is  the  means  of  securing 
and  distributing  a  fund  for  the  benefit  of  aU  the  incumbrancers, 
his  costs  of  the  suit  or  proceeding  wiU  be  paid  before  the  other 
charges  on  the  fund,  though  it  be  no  administration  suit  (e). 

1616.  A  suit  by  a  cestui  que  trust  against  the  trustees  and 
mortgagees  of  the  trust  fund,  in  which  the  title  of  the  plaintiff 
g,nd  the  priorities  are  disputed  and  inquired  into,  is  a  suit  for 
administering  the  trust  estate  in  which  the  costs  of  all  parties 
will  first  be  paid  out  of  the  fund,  and  not  a  mere  suit  for 
redemption  (/)  ;  although  the  biU  originally  prayed  for  pay- 
ment of  the  first  mortgagee's  debt,  and  of  the  residue  to  the 
plaintiff.  But  in  a  suit  for  foreclosing  a  mortgage  of  a  term, 
the  mortgagee  retains  his  priority  as  to  costs,  though  by 
agreement  the.  reversion  be  included  in  the  sale  (ff). 

1617.  The  owner  of  a  share  of  an  estate  and  his  incum- 
brancers have  but  one  set  of  costs,  which  is  received  by  the 
first  incumbrancer  (A). 

Of  the  Equitable  Mortgagee's  Right  to  Costs. 

1618.  An  equitable  mortgagee,  whether  with  or  without  a 
memorandum  of  deposit,  has  the  same  right  in  equity  to  add 

((?)  White  V.  Gudgeon,  30  Beav.  545.  Ihler  «.  Davies,  V.  C.  S.  9th  Joly, 

But  it  is  not  said  that  there  was  a  1864. 

tender,  and  it  seems  that  without  a  (/)  Bryant  v.  Blackwell,  IB  Beav. 

tender  the  mortgagee  would  not  have  ii. 

lost  his    costs   in  a  foreclosure  suit         (g)  Outfield  v.  Richards,  26  Beav. 

(1612)-  211. 

(e)  White  v.  Bp.  of  Peterborough,         (A)  Remnant  v.  Hood,  27  Beav.  613; 

Jac.  402-,   Ford  v.  Earl  Chesterfield,  Equitable  Insurance  Co.  v.  Fuller,  7 

.supra;  Wright  V,  Kjrby,  23  Beav.  463j  Jur.,  N.  Si.  807j  Ward  «.  Yates,  1  Dr. 

&  S.  80. 
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his  costs  to  his  debt  as  a  legal  mortgagee  (i) ;  and  so  has  a 
solicitor  who  establishes  a  lien  for  costs  upon  documents  in  his 
possession  (k).  -  But  the  principle  does  not  apply  to  the  case 
of  a  solicitor  taking  a  security  for  his  unsettled  account, 
where  the  charges  are  shown  to  be  excessive;  these  costs 
not  being  the  result  of  the  debtor's  endeavour  to  release  his 
estate  from  a  just  demand,  but  of  establishing  the  fact  that 
he  has  been  overcharged  (I).  The  solicitor  therefore  will  pay 
so  much  of  the  costs  as  relates  to  the  question  of  the  fairness 
of  his  bill. 

1619.  Where  the  mortgagee  or  person  entitled  to  a  lien 
petitions  for  a  sale  in  bankruptcy  (m),  it  is  necessary  (unless 
there  be  a  special  custom  of  trade  to  the  contrary  (w)  )  that  he 
shall  have  taken  a  written  memorandum  as  evidence  of  his 
equitable  security ;  for  if  he  have  neglected  to  do  so  he  will 
be  obliged  to  pay  aU  the  costs  of  the  petition,  including  the 
costs  of  the  trustees'  appearance  thereon ;  and  the  mortgagee 
has  no  right  to  costs,  even  though  it  was  not  his  fault,  but  that 
of  the  bankrupt,  that  no  proper  mortgage  or  evidence  pf  secu- 
rity was  given  (o).  Such  costs  must  be  paid  by  the  mortgagee 
personally,  and  not  out  of  the  produce  of  the  sale  (p).  On  the 
other  hand,  if  the  trustees  raise  objections  on  frivolous  or  mis- 
taken grounds,  they  will  only  have  costs  out  of  the  general 
estate,  or  may  be  made  to  pay  the  costs  which  arise  out  of  their 
improper  opposition  (§■). 

1620.  The  memorandum  will  not  carry  costs  where  the 

(i)  Qneen  v.  Chambers,  4  T.  &  C.  If  there  be  a  memorandum  with  a 
64;  Lewis  v.  John,  9  Sim.  366;  Con-  verbal  extension,  or  several  deposits— 
nell  •».  Hardie,  3  Y.  &  C.  682 ;  Wade  some  with  and  some  without  memo- 
ir. Ward,  4  Dr.  602.  randa— the  costs  will  be  apportioned. 

(A)  Pelly  V.  Wathen,  7  Hare,  372 ;  Ford;  Exp.,  8  M.,  D.  &  De  G.  457; 

18  L.  J.,  N.  S.  Ch.  281.  Thorpe,  Exp.,  3  M.  &  A.  441. 

(Q  Detillin  v.  Gale,  7  Ves.  583.  (»)  Moss,  Exp.,  3  De  G.  &  Sm.  599; 

(m)  Barclay,  Exp.,  5  De  G.,  M.  &  see  Sheppard,  Exp.,  2  M.,  D.  &  De  G. 

G.  403;   Home,  Exp.,   1  Mad.  622;  431. 

Trew,  Exp.,    3  id.  372;    Brightwen,  (o) ,  Exp.,  2  Mad.  281. 

Exp,,  1  Sw.  3;  Buck,  148;  Eobinson,  (p)  Home,  Exp.,  1  Mad.  622. 

Exp.,  1  Dea.  &  Ch.  119;  Sikes,  Exp.,  (q)  Home,  Exp.,  snpra ;  Bate,  Exp., 

Buck,  349;  Twining,  Exp.,  6  Jnr.  637.  1  Mont.  &  C.  68. 

8  T2 
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original  security  to  wMch  it  related  has  been  exhausted  and  the 
deposit  has  been  extended  to  a  larger  sum  than  that  originally 
specified  ;  nor  where  it  extends  to  property  not  included  in  the 
memorandum ;  nor  where  a  loan  is  made  upon  deposit  of  agree- 
ments for  leases,  and  the  leases  being  afterwards  executed  are 
deposited  without  a  new  writing  ;  but  the  costs  wiU  be  allowed 
if  part  only  of  the  deposited  documents  be  given  up,  and  others 
substituted  for  them  (r). 

1621.  The  memorandum  need  not  be  contemporaneous  with 
the  deposit,  nor  of  a  formal  nature  ;  and  if  it  sufficiently  show 
the  purpose  or  terms  of  the  deposit,  it  is  not  inoperative  by 
reason  that  it  requires  parol  explanation  (s).  But  a  mere 
receipt  by  the  debtor,  written  on  the  creditor's  direction  to  an 
agent  to  advance  the  loan  on  a  deposit  of  documents,  is  insuffi- 
cient (t) ;  and  it  is  necessary  that  the  memorandum  be  signed 
or  written  by  the  debtor" or  his  agent  (ic), 

1623.  Where  the  written  memorandum  was  lost,  and  not 
admitted  by  the  assignees,  an  inquiry  was  directed  as  to  the 
fact,  nature,  and  object  of  the  deposit,  and  whether  a  memo- 
randum was  signed;  and  upon  a  finding  that  it  was  lost, 
costs  were  given  as  in  the  case  of  a  written  memorandum; 
except  that  the  petitioner  was  to  pay  so  much  of  his  own  costs 
and  of  the  costs  of  the  assignees  of  and  occasioned  by  the 
application,  as  had  been  incurred  by  the  loss  of  the  memo- 
randum (x). 

1623.  The  equitable  mortgagee,  who  is  entitled  to  the  costs 
of  an  application  for  sale  in  bankruptcy,  also  has  the  costs  where 

(»•)  Pigeon,  Exp.,  2  D.   &  C.  118;      Corlett,  Exp., id.  689;  Vauxhall  Bridge 

2  L.  J.,  N.  S.,  Bank.  3;  Eobinson,  Co.,  Exp.,  1  Gl.  &  J.  101;  Bisdee, 
Exp.,  1  D.  &  C.  119;  Anderson,  Exp.,      Exp.,  1  M.,  D.  &  De  G.  333.    See 

3  De  G.  &  S.  600 ;  Oibham,  Exp.,  3      Gillett,  Exp.,  3  De  G.,  M.  &  G.  458. 
Dea.  609,  difierently  stated  8  L.  J.,  (t)  ^Powell,  Exp.,  6  Jur.  490. 

N.  S.,  Bank.  51.  (m)  Emmerton,  Exp.,  3  D.  &  C.  664; 

(s)  Reynolds,  Exp.,  2  M.  &  A.  104;  Beid,  Exp.,  1  D.  &  C.  250. 

4  Dea.  &  Ch.  278;  Eeid,  Exp.,  Mont.  (»)  Eodgers,  Exp.,  3  M.,  D.  &  De 
*;  M.  114;  Twining,  Exp.,  6  Jur.  536;  G.  297. 

Sniith,  Exp.,  1  M.,  D.  &  De  G.  165 ; 
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the  same  application  is  for  leaye  to  bid  {y).  But  where  the 
mortgagee  makes  a  separate  application  for  leave  to  bid,  he 
must  pay  the  costs  of  it,  unless  the  petition  were  presented  at 
the  request  or  by  the  consent  of  the  trustees  (z).  And  if  he 
have  caused  unnecessary  expense  the  costs  wiU  not  be  allowed 
merely  because  the  trustees  consent  (a). 

1 624.  If  the  mortgagee  become  the  purchaser  of  the  estate, 
he  must  pay  the  trustees  all  expenses  attending  the  sale 
which  they  might  properly  have  deducted  from  the  purchase- 
money,  though  the  price  was  insufficient  to  cover  the  mortgage 
debt  [b). 

1625.  The  incumbrancer  by  bottomry  has,  in  like  manner, 
a  right  to  the  general  costs  of  enforcing  his  security.  But  the 
right  to  the  costs  of  a  reference  to  ascertain  what  is  due  on  the 
bond,  will  be  determined  according  to  the  circumstances  of  each 
case,  but  with  an  inclination  to  the  bondholder;  who,  however, 
may  be  condemned  in  the  whole  cost  of  the  reference,  if  the 
result  of  the  inquiry  show  that  his  demand  was  exorbitant  and 
extortionate  (e). 

Of  the  Costs  of  Incumbrancers  under  the  Lands  Clauses 
Consolidation'  Act. 

1626.  The  rights  of  incumbrancers  upon  lands,  taken  by 
public  companies,  to  costs,  when  application  is  made  to  the 
court  for  investment  of  the  purchase-monies,  are  governed 
by  sect.  80  of  the  Lands  Clauses  Consolidation  Act  (rf), 
which  provides  that  in  all  cases  of  monies  deposited  in  the 
bank  under  the  provisions  of  that  or  the  special  act,  or  an 
act  incorporated  therewith,  except  where  such  monies  shall 

(y)  Berkeley,  Exp.,  4  D.  &  C.  672;  (a)  Danks,  Exp.,  12  L.  J.,  K  S. 

2  M.  &  A.  54;  Jackson,  Exp.,  2  L.  J.,  Bank.  45. 

Cii_  ii_  (*)  Bowles  V.  Perring,  5  Moore,  290; 

(«)  Robinson,  Exp.,  Mont.  &  M.  261 ;  2  Br.  &  Bing.  457. 

Williams,  Exp.,  1  D.  &  C.  489;  Mont.  (c)  Eliza,  W.  Bob.  328;  Catherine, 

514;   Coort,  Exp.,  7  Jnr.  864;  ,  3  id.  1  ;   Gauntlet,  id.  167  ;   Kepler, 

Exp.,  3  De  G.,  M.  &  G.  339.  Lush.  201. 

((?)  8  Vict.  c.  18. 
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have  been  so  deposited  by  reason  of  the  wilfiil  refiisal  of  any 
party  entitled  ttereto  to  receive  tte  same,  or  to  convey  or 
release  the  lands  in  respect  whereof  the  same  shall  be  payable, 
or  by  reason  of  the  wilful  neglect  of  any  party  to  make  out 
a  good  title  to  the  land  required,  the  Court  of  Chancery  may 
order  the  costs  of  the  following  matters,  including  therein  all 
reasonable  charges  and  expenses  incident  thereto,  to  be  paid 
by  the  promoters  of  the  undertaking,  (that  is  to  say)  the  cost 
of  the  purchase  or  taking  of  the  lands,  or  which  shall  have 
been  incurred  in  consequence  thereof,  other  than  such  costs 
as  are  therein  otherwise  provided  for,  and  the  costs  of  the 
investment  of  such  monies  in  government  or  real  securities, 
and  of  the  reinvestment  thereof  in  the  purchase  of  other 
•lands,  and  also  the  costs  of  obtaining  the  proper  orders  for 
any  of  the  purposes  aforesaid,  and  of  the  orders  for  the  pay- 
ment of  the  dividends  and  interest  of  the  securities  upon 
which  such  monies  shall  be  invested,  and  for  the  payment  out 
of  court  of  the  principal  of  such  monifes  or  of  the  securities 
whereon  the  same  shall  be  invested,  and  of  all  proceedings 
relating  thereto,  except  such  as  are  occasioned  by  litigation 
between  adverse  claimants. 

1627.  Incumbrancers  upon  the  interest  of  a  tenant  for 
life  or  jointress  are  not  entitled  to  the  costs  of  appearing  to 
consent  to  the  investment  (e),  unless  they  have  been  served 
at  the  suggestion  of  the  company,  or  under  other  special 
circumstances  (/) ;  nor  to  the  costs  of  an  application  to  pay 
the  dividend  to  the  assignees  of  the  tenant  for  life  or  of  his 
executors  {g) ;  nor  are  incumbrancers  upon  the  corpus  of 
the  estate,  whose  debts  are  to  be  paid  off  out  of  the  funds  in 
court  (A),  or  whose  incumbrances  have  been  created  after  the 
land  was  taken,  and  the  money  paid  into  court  (J). 

But  costs  have  been  given  to  the  incumbrancer  paid  off,  out 

(8)  Smith,  Exp.,  6  Eailw.  Cas,  150;  N.  S.  261. 
Webster,  Be,  2  Sm.  &  G.,  App.  vi.;  (h)  Hatfield,  Re,  7  Jnr.,  N.  S.  383} ' 

Lancashire  and  Yorkshire  Railway  Co.,  29  Beav.  370;  32  id.  252. 

Re,  19  L.  J.,  N.  S.,  Ch.  56.  ■    (i)  Middle  Drainage,  &c.  Commis- 

(/)  Hungerford,  Re,  1  K.  &  J.  413.  sioners,  Re,  Morg.   &   Davey,  Costs, 

(y)  Byron's  Settlement,  Re,  6  Jur.,  200. 
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of  tiie  money  in  court,  where  the  security  was  a  charge  created 
by  a  will  (A) ;  and  the  company  pays  the  cost  of  the  mort- 
gagee, where  he  appears  on  an  application  to  invest  the 
purchase-money  otherwise  than  by  payment  of  his  mortgage 
debt(Z). 

The  costs  of  applying  lihe  purchase-money  in  discharge  of 
incumbrances  on  other  parts  of  the  estate,  not  being  specially 
mentioned  in  the  act,  are  not  allowed  against  the  company  (m). 

The  exception  in  the  act,  as  to  costs  occasioned  by  litigation 
between  adverse  claimants,  applies  to  the  costs  of  an  addi- 
tional application  occasioned  by  disputes  between  the  owner 
and  his  incumbrancers  (n). 

Of  the  Mortgagee's  Right  to  Costs  a7id  Expenses  disbursed. 

1628.  Besides  the  costs  of  the  suit,  in  which  the  mort- 
gagee's rights  are  immediately  adjusted,  as  between  himself 
and  the  owner  of  the  equity  of  redemption,  he  has  also  a 
right  to  be  repaid  all  costs  and  expenses,  reasonably  and 
properly  incurred  in  ascertaining  or  defending  his  rights,  or 
in  recovering  the  mortgage  debt,  at  law  or  in  equity  (o). 
Hence  the  costs  of  a  foreclosure  suit,  pending  which  a  suit  for 
redemption  is  commenced  by  a  puisne  incumbrancer,  wUl  be 
provided  for  in  the  latter  suit  (7^),  and  the  mortgagee  wiU  be 
allowed  the  costs   of  ah  ejectment  suit  (g),  or  of  an  action 

(J)  Baroness  Brayo,  Exp.,  11  W.  B.  Wright,  3  Enss.  458:  Dryden  v.  Frost, 

333.  3  My.  &  C.  670.    But  where  he  acts  as 

(I)  Nash,  Ee,  1  Jnr.,  N.  S.  1082;  his  own  solicitor,  he  will  only  have 

26  L.  J.,  N.  S.,  Ch.  20;  Peyton,  Exp.,  costs  out  of  pocket  in  the  matters  in 

2  id.  1013 ;   Egi-emont  v.  Thompson,  which  he  has  so  acted.    (Sclater  k. 

Cit.  28  Beay.  625;  Brooke,  Ee,  30  Beav.  Cottam,  3  Jur.,  N.  S.  630;   Price  v. 

233.  Davies,  V.-C.  K.  16  June,  1862.)    But 

(«»)  Corporation  of  Sheffield,  Exp.,  this  was  a  case  of  express  trust.    So 

21  Beav.  162,  L.  C.  Act;  Hardwicke,  where  mortgagee  was  an  auctioneer. 

Exp.,  17  L.  J.,  Ch.  422  ;  and  Yeates,  (Thompson  ».  Bumball,  3  Jar.  53.) 

Ee,  12  Jnr.  279,  on  similar  clauses  in  (p)  Ainsworth  v.  Eoe,  14  Jur.  874. 

private  acts.    But  the  costs  were  given  (?)  Lewis  v.  John,  9  Sim.  366;  Hor- 

by  Kindersley,  V.-C,  Leghi,  Ee,  2  W.  lock  v.  Smith,  1  Coll.  298 ;  Sandon  v. 

R.  109.  Hooper,  12  L.  J.,  N.  S.,  Ch.  309;   6 

(»)  Joliffe,  Ee,  3  Jnr.,  N.  S.  633.  Beav.  246,  where  plaintiff  appears  to 

(0)  Godfrey  ■».  "Watson,  3  Atk.  517;  he  printed  for  defendant. 
Detillin  v.  Gale,  7  Ves.  583;  Ellison  v. 
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a'gainst  the  iflortgagor's'  surety  for  the  debt  (r),  though  the-, 
fruits  of  it  be  lost  by  the  surety's  insolvency;  as  also  the 
costs  of  defending  the  security  against  an  action  at  law :  and 
the  mortgagee  will  not  be  held  down  to  the  amount  at  which 
his  costs  were  taxed  at  law  (s).  In  like  manner  the  costs  wiU 
be  allowed  to  the  mortgagee  of  taking  out  administration  (t) 
to  the  mortgagor,  or  to  a  person  interested  -under  his  will,  as 
B,  necessary  pa,rty  (m)  ;  or  of  obtaining  a  stop  order,  in  pur- 
suance of  the  mortgage  deed,  upon  a  fund  in  court,  the  sub- 
ject of  the  mortgage,  unless  the  application  were  unneces- 
sary (a;).  But  without  the  special  direction  of  the  court  the 
taxing  master  will  not  allow  the  mortgagee  his  costs  of 
obtaining  the  stop  order  (i/).  The  mortgagee's  case  for  the 
allowance  of  costs  of  administration,  or  other  extraordinary 
expenses  incurred  before  the  commencement  of  the  foreclo- 
sure suit,  ought  to  appear  on  the  record  and  in  the  decree ; 
but  the  claim  will  be  sufficiently  supported  by  an  allegation 
that  other  costs,  charges  and  expenses  have  been  properly 
incurred  («). 

1629.  It  is  essential  to  the  claim  of  the  mortgagee,  that 
his  proceedings  have  been  reasonable,  for  the  allowance  of 
the  costs  is  in  the  discretion  of  the  court  (a).  And  none  wiU 
be  given  in  respect  of  an  unnecessary  act  (6),  or  of  improper  or 

(r)  -Ellison  v.  Wriglit,  3  Russ.  458.  Ward  v.  Barton,  11  Sim.  534;  10  L.  J., 
The  right  to  the  costs  of  an  action  on  N.  S.,  Ch.  163s  Set.  381,  ed.  3;  Merri- 
the  covenant  against  the  mortgagor,  man  v.  Bonner,   10  Jnr.,  N.  S.  534. 
except  for  this  authority,  was  douhted  Form  of  inquiry,  1   Set.  396,  ed.  3. 
by  Kindersley,  V."C. ;  but  the  principle  And  if  the  decree  give  no  direction, 
stated  appears  clearly  to  cover  it  (  and  an  inquiry  may  be  directed  on  further 
the  admission  of  the  doubt  would  open  consideration.      (Thompson   v.  Bum- 
many  well-settled  questions  as  to  mort-  ball,  3  Jur.  63.) 
gagees'  costs ;  see  Merriman  v.  Bonner,  (a)  As  a  general  principle,  where 
10  Jur.,  N,  S.  534.  a  person  defended  an  action  at  law, 
(i)  Lomax  o.  Hide,  2  Vem.  184 ;  and  afterwards  resorted  with  success  to 
Eamsden  «.  Langley,  id.  536.  equity,  his  opponent  was  not  saddled 
(*)  Eamsden  «.  Langley,  supra.  with  costs  both  at  law  and  in  equity, 
(m)  Hunt  V.  Fownes,  9  Ves.  70.  but  with  the  costs  of  one  proceeding 
(as)  Hoole  w.  Roberts,  12  Jur.  108.  only.    (4  De  G.,  M.   &  6.  247,  per 
•   (.y)  Waddilove  v.  Taylor,  6  Hare,  Turner,  L.  J.) 
8075  17  !>■  J->  N.  S.,  Ch.  408.  (J)  Macken,  Re,  2  Jo.  &  Lat.  16. 
(it)  Millard  e.  Magor,  3  Mad.  433 1 
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useless  litigation  by  the  mortgagee ;  as  where  (c)  having  only  a 
title  in  equity,  he  defended  an  action  by  the  legal  owner  for 
the  recovery  of  the  estate ;  or  if  he  sue  for  rent  in  an  action  in 
the  name  of  a  person  who  has  no  right  to  sue  {d);  or  where  (e) 
he  sues  a  purchaser  under  the  power  of  sale,  for  specific  per- 
formance of  the  contract,  if  the  suit,  being  dismissed  with  costs, 
appear  to  have  been  improper,  and  was  not  sanctioned  by  the 
mortgagor ;  though  counsel  have  advised  that  the  purchaser 
could  not  rescind  the  contract;  or  where (/)  the  mortgagor 
having  refused  to  redeem  because  the  mortgagee  has  lost  the 
title  deeds,  the  latter  brings  ejectment.  Nor  will  the  mortgagee 
have  the  costs  of  litigation  arising  out  of  the  vrrongful  act 
of  a  stranger,  although  it  be  directed  against  the  mortgaged 
estate  (^). 

.  The  mortgagee  will  have  no  costs  as  against  the  devisees  of 
the  equity  of  redemption,  of  an  action  against  the  mortgagor's 
executor,  upon  a  bond  given  by  the  deceased  mortgagor  (h). 

1680.  Neither  will  the  mortgagee,  being  a  trustee,  be 
allowed  the  costs  of  a  suit  for  recovery  of  the  trust  fiinds, 
where  they  have  been  endangered  by  his  own  want  of  care, 
and  the  fraud  of  others ;  nor  will  the  costs  of  unnecessary 
parties  to  such  a  suit  be  thrown  upon  the  fund,  to  the  preju- 
dice of  puisne  incumbrancers :  for  the  trustee,  being  himself 
liable  to  replace  the  fund,  the  suit  is  considered  to  be  for  his 
own  benefit  (i).  But  a  mortgagee  of  trust  money  was  allowed 
the  general  costs  of  a  suit  to  enforce  his  security,  where  the 
mortgagor  had  signed  a  receipt  for  the  whole  amount,  without 
having  received  all  of  it,  and  part  was  lost  by  the  default  of 
the  mortgagee's  agent;  with  whom  the  mortgagor  had  dealt, 
knowing  that  he  was  intrusted  with  the  fund  for  the  purposes 
of  the  transaction  {k). 

(b)  Dryden  v.  Frost,  3  Myl.  &  Cr.  i  Mo.  &  P.  177;  Owen  v.  Cronch,  5  W. 

670;  2  Jur.  1090.  R.  546. 

((?)  Burke  v.  O'Connor,  i  Ir.  Ch.  (7t)  Lewis  «.  John,  9  Sim.  366;  C. 

B.  418.                             -  P.  Coop.  8;  7  L.  J.,  N.  S.,  Ch.  242. 

(e)  Peers  v.  Ceeley,  16  Beav.  209.  (i)  Allen  v.  Knight,  5  Hare,  272. 

(/)  Lord  Midleton  «.  Eliot,  14  Sim.  (*)  West  v.  Jones,  1  Sim.,  N.  S. 

631.  205. 

(g)  Doe  d.  Holt  v.  Roe,  6  Bing.  447; 
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1631.  Where  the  mortgagee  is  entitled  to  costs  incurred  in 
respect  of  his  security,  and  upon  bringing  an  action  for  them 
accepts  in  satisfaction  money  paid  into  court,  he  has  no  further 
claim  upon  the  estate  in  respect  thereof,  nor  in  respect  of  the 
costs  of  an  action  at  law  beyond  the  amount  at  which  they  have 
been  taxed,  though  the  taxation  was  between  party  and  party ; 
and  if  the  mortgagee  resist  redemption  upon  tender  of  such 
costs,  and  of  the  principal,  interest  and  other  costs  due  to  him, 
he  win  be  liable  to  the  general  costs  of  a  suit,  for  redemp- 
tion {I). 

1 63S.  A  person  who  has  advanced  money  for  the  protection 
of  a  fund,  the  subject  of  a  security,  without  notice  of  such  secu- 
rity, is  entitled  to  costs  against  the  prior  mortgagee,  who,  not 
being  allowed  to  take  the  benefit  of  such  advance  without  in- 
demnifying the  lender,  has  not  offered  to  indemnify  him  without 
suit  (wi). 

1683.  The  costs  of,  and  incident  to,  preparing  the  mortgage, 
are  not  mortgagee's  costs,  the  payment  of  which  may  be  insisted 
upon  in  a  foreclosure  suit,  although  the  mortgagee  be  one  of  a 
firm  of  solicitors  by  whom  the  business  was  done  (w).  Nor  has 
•:he  solicitor  of  an  intended  mortgagee  any  claim  at  law  against 
the  intended  mortgagor  for  the  costs  of  an  unsuccessful  negotia- 
tion for  the  security,  or  for  the  costs  of  investigating  the  title 
to  the  property ;  there  being  no  implied  contract  on  the  part  of 
the  borrower  to  produce  a  security  of  any  particular  degree  of 
safety,  or  any  particular  title,  as  in  the  case  of  a  contract  for 
sale  (o).  But  if  the  Court  authorize  a  mortgage  of  an  infant's 
estate,  and  the  negotiation  goes  off  without  any  default  on  the 

(?)  Morley  v.  Bridges,  2  Col.  621.  (n)  Gregg  v.  Slater,  2  Jur.,  N.  S. 

The  judgment  obscurely  iutimates  that  246;  25  L.  J.,  N.  S.,  Ch.  440;  22  Beav. 

an  order  made  in  chambers  by  Maule,  314. 

J.,  was  wrong ;   and  the  extra  costs  (o)  Rigley  ®.  Daykin,  2  Y.  &  J.  83; 

occasioned  thereby  were   not  thrown  Melbourne  v.  Cottrell,  29  L.  T.,  293; 

upon  the  mortgagee.    But  no  reason  Wilkinson  v.  Grant,  18  C.  B.  319;  25 

is  given.  L.  J.,  N.  S.,  C.  P.  233.    For  construo- 

(m)  Myers  v.  United  Guarantie  and  tion  of  an  agreement  on  the  subject, 

Life  Assurance  Co.,  1  Jur.,  N.  S.  833;  see  St.  Leger  v.  Eobson,  9  L.  J.,  K.  B. 

7  De  G.,  M.  &  G.  112,  184. 
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part  of  the  mortgagee,  after  he  has  incurred  expenses  in  the 
examination  of  the  title,  the  court,  on  petition,  will  allow  him 
his  costs  out  of  the  infant's  estate  (p)  (300). 

1634.  If  an  agreement  have  been  made  that  the  reasonable 
costs  of  the  intended  lender  shall  be  paid,  he  cannot  claim  the 
banker's  commission,  or  other  expenses  of  obtaining  the  money, 
incurred  before  he  has  accepted  the  title ;  nor,  it  is  said,  the 
costs  of  selling  stock,  or  of  realizing  other  securities  for  the 
purposes  of  the  loan  (q).  And  an  agreement  that  all  costs  and 
charges  incurred  by  the  intended  mortgagee  in  investigating 
the  title  shall  be  paid  by  the  intended  mortgagor,  will  not  cover 
the  interest  of  money  lying  idle  during  the  treaty  (r). 

1635.  Whilst  the  equity  of  redemption  remains  with  the 
mortgagor  he  must  indemnify  the  estate  against  expenses  in- 
curred in  protecting  the  title;  and  even  where  the  equity  has 
passed  into  the  hands  of  an  assignee,  between  whom  and  the 
mortgagee  there  is  no  privity  of  contract,  costs  so  incurred 
win  not  ■  be  thrown  upon  the  mortgagee,  where  he  has  been 
passive  as  to  the  proceedings,  though  he  reap  the  benefit  of 
the  outlay;  but  it  seems  it  would  be  otherwise  if  the  mortgagee 
have  been  active  in  or  have  otherwise  adopted  the  proceed- 
ings (s). 

1635a.  The  estate  being  after  forfeiture  considered  to  be 
legally  the  property  of  the  mortgagee,  he  is  entitled  to  deal 
with  it  as  owner,  and  to  be  indemnified  against  all  costs  arising 
out  of  his  legal  and  reasonable  acts  {t)  ;  and  the  same  principle 
is  extended  to  equitable  mortgagees.  If,  therefore,  the  mort- 
gagee assign,  after  the  time  for  payment  has  passed,  the  costs 

{p)  Craggs  V.  Grey,  36  Beav.  166.  («)  Langton  v.  Langtoa,  1  Jur.,  N. 

His  costs  of  preparing  the  security,  in-  S.  1078;   7  De  G.,  M.  &  G.  30;  24 

eluding  counsel's  fees,  should  be  pro-  L.   J.,  N.  S.,   Ch.  625;   and  see  the 

vided  for  by  the  order.    (Nicholson  v.  judgment  in  the  court  below,  18  Jur. 

Jeyes,  22  L.  J.,  N.  S.,  Ch.  833.)  1093. 

(?)  Blakesley,  Re,  32  Beav.  379.  (t)  Wetherell  v.  Collins,  3  Mad.  255; 

(k)  Sweetland  v.  Smith,  1  Cr.  &  M.  .Bartle  v.  WUkin,  8  Sim.  238. 
686;  3  Tyr.  491;  2  L.  J.,N.  S.,:Ek.  190. 
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of  persons  claiming  under  the  assignment,  and  who  are  neces- 
sary parties  to  the  suit,  as  trustees  or  otherwise,  will  be  paid  by 
the  mortgagee  in ,  the  first  instance  and  added  to  his  debt  (k)  ; 
and,  as  a  general  rule,  it  seems,  that  the  costs  of  persons  who 
are  necessary  parties  by  the  mortgagee's  act,  will  be  thus  dis- 
posed of.  But  where  the  mortgagee  has-  been  disallowed  or 
ordered  to  pay  costs,  for  improper  conduct,  the  mortgagor  has 
been  ordered  to  pay  the  costs  of  the  mortgagee's  trustee  and  to 
be  repaid  by  the  mortgagee  (x). 

1 636,  It  is  not  a  reason  for  depriving  the  mortgagee  of  his 
right  to  charge  the  costs  against  the  estart;e,  that  the  person,  in 
respect  of  whose  interest  they  were  incurred,  might  have  been 
a  co-plaintiff  in  the  suit ;  because  he  may  have  objected  to  be  a 
plaintiff  (y).  By  this,  it  seems,  it  is  to  be  understood,  that,  to 
deprive  the  mortgagee  of  the  costs  of  the  party  joined  as  a  de- 
fendant, it  must  be  shown,  not  only  that  he  might  have  been, 
but  that  he  was  willing  to  be,  a  plaintiff,  and  that  the  mortgagee 
wilfully  abstained  from  so  joining  him ;  for  it  has  elsewhere  been 
laid  down  (z),  that  the  cestui  que  trust,  before  filing  his  biU, 
should  apply  to  the  trustee  to  be  a  co-plaintiff ;  and  that  if  the 
cestui  que  trust  neglect  to  do  so,  and  the  trustee  be  not  in  de- 
fault, the  former  shall  pay  the  trustee's  costs.  And,  on  the 
other  hand,  if  the  trustee  refiise,  upon  an  offer  of  indemnity,  to 
join  as  a  co-plaintiff,  he  departs  from  his  duty,  and  will  not  be 
entitled  to  his  costs  as  defendant.  And  the  infancy  of  the 
plaintiff  makes  no  difference.  So,  it  is  said  (a),  that  cestuis  que 
trust,  whose  titles  are  identical,  and  their  trustees,  should  join 
in  answering. 

1637.  But  the  mortgagee's  acts  must  have  been  so  done  as 
not  to  burden  the  estate  with  unnecessary  expense.     Therefore 

{u)  Snftith  V.  Chichester,  2  Dm.  &  v.  Brady,  1  Dr.  &  Wal.  720.) 
War.  393;   Bartle  ®.  Wilkin,  supra.  (x)  Montgomery  «,  Callaud,  14  Sim. 

But  the  costs  of  incumbrancers  on  a  79;  Cockell  v.  Taylor,  16  Beav.  127. 
charge  or  life  estate  will  be  borne  by  (^)  Browne  v.  lockhaxt,  10  Sim. 

the  charge  or  life  estate ;  not  by  the  i26. 

inheritance  or  the  estate  out  of  which         (z)  Beade  v.  Sparks,  1  Mol.  8. 
the  charge  is  raisable.     (Stewart  v.         (a)  Id.;  Hornan  v.  Hague,  1  Mol. 

Marquis  Donegal,  2  J.  &  L.  662;  Ennis  14,  note. 
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if  the  mortgagee,  or  those  who  represent  him,  transfer  mortgages 
on  distinct  estates,  by  a  single  deed,  so  as  to  cause  a  necessity 
for  a  covenant  for  production,  either  by  the  person  redeeming  (5), 
or  by  those  interested  under  the  assignment,  in  case  the  former 
should  waive  his  right  to  delivery  (c),  the  costs  of  preparing  and 
perfecting  the  covenant  and  attested  copies,  and  of  the  redeem- 
ing parties'  application  to  the  court,  will  fall  upon  the  mort- 
gagee's estate ;  but  where  the  mortgagor  refused  an  offer  to 
deliver  the  deed  to  him  upon  his  covenanting  to  produce  it,  the 
costs  of  his  application  to  the  court  for  a  reconveyance  were 
thrown  upon  himself  (<f)  (1762). 

1638.  Neither  can  the  mortgagor  be  saddled  with  the  costs 
of  an  assignment  by  the  mortgagee  (being  the  costs  of  making 
the  assignment,  and  not  such  as  arise  from  the  joinder  of  parties 
to  a  suit  in  consequence  thereof),  where  the  assignment  has 
been  made  without  the  mortgagor's  knowledge,  and  without  his 
being  first  called  upon  to  pay  or  procure  payment  of  the  mort- 
gage debt  (e).  Nor  to  the  costs  of  such  deeds  as  are  not  neces- 
sary for  the  security  of  the  mortgagee :  such  as  a  declaration  of 
trust  where  the  mortgagee  is  a  trustee  (/  )• 

1639.  The  costs  of  the  bankruptcy  trustee  of  a  mortgagee 
who  has  been  in  receipt  of  the  rents  must  be  borne  by  his  estate, 
or  by  the  transferee  if  the  mortgage  be  transferred  {g). 

And  the  costs  both  of  the  mortgagee  himself,  and  of  a  trustee, 
where  either  of  them  are  necessary  parties  by  the  imprudence 
of  the  mortgagee,  may  be  thrown  upon  the  latter.  Instances  of 
this  have  occurred  where  the  devisee  of  land,  charged  with  but 
insuflScient  for  the  iuU  payment  of  the  legacy,  mortgaged  the 
land ;  which  being  an  improper  act,  and  in  no  way  chargeable 
on  the  legatee,  the  costs  of  the  suit  to  raise  the  legacy  were  not 
allowed  out  of  the  price  of  the  estate  (A).     And,  in  like  manner, 

(i)  Capper  v.  Terrington,   1  Coll.  (/)  Martin  v.  Baxter,  5  Bing.  160j 

103  J  13  L.  J.,  N.  S.,  Ch.  239.  2  Mo.  &  P.  240. 

(c)  Dobson  V.  Land,  4  De  G.  &  S.  (?)  Coles  u.  Forrest,  10  Beav.  552; 
675 — 581.  Horan  v.  Woolonghan,  Beat.  1. 

(d)  Capper  v.  Terrington,  supra.  (A)  Shackleton  v.  Shackleton,  2  Sim. 

(e)  Badcliffe,  Ke,  22  Bear.  201.  &  St.  242j  S.  C,  Anon.,  3  L.  J.,  Ch. 

141. 
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the  plaintiflFj  in  a  suit  to  raise  the  arrears  of  an  annuity,  was 
obliged  to  pay  the  costs  of  his  trustee,  in  whom  a  term  of  years 
had  been  vested  for  securing  the  annuity,  but  who  had  never 
accepted  the  trust,  and  refused  to  do  so  by  answ^er  (e). 

It  has  been  said  {k),  that  where  an  incumbrancer  creates  a 
trust  for  his  own  purposes,  and  in  a  suit  concerning  the  fund,  it 
becomes  necessary  to  bring  him  and  his  trustee  before  the  coiurt, 
the  incumbrancer  gets  only  his  own  costs  and  pays  those  of  the 
trustee  ;  but  where  the  incumbrancer  devises  or  disposes  of  the 
charge  to  several,  each,  being  made  a  defendant,  gets  his  costs, 
because  all  represent  but  one  original  incumbrancer.  The 
former  part  of  this  proposition  seems  hardly  consistent  with 
the  principle  stated  above  as  to  the  rights  of  the  mortgagee. 

Of  the  Mortgagee's  Liability  to  Costs  incurred  by  the  Loss  of 

the  Deeds. 

1640.  The  mortgagee,  or  those  who  claim  under  him,  also 
become  liable,  where  he  has  lost  the  title  deeds  of  the  estate, 
for  any  costs  which  have  been  incurred  in  consequence  of  such 
loss.  If,  therefore,  upon  the  mortgagor's  refusal  to  repay  the 
debt,  by  reason  of  the  non-production  of  the  deeds,  and  the 
mortgagee's  neglect  to  give  a  satisfactory  indemnity,  a  biU  of 
foreclosure  be  filed  (Z)  or  an  ejectment  brought  (m) ;  or  if  the 
mortgagor  file  a  biU  for  redemption  (n),  upon  non-production 
of  the  deeds,  in  which  he  offers  to  redeem,  and  requires  a 
reconveyance ;  the  costs  of  any  of  such  suits  or  action  will 
fall  upon  the  mortgagee.  And  in  a  suit  for  redemption,  the 
court  win  not  consider  whether  the  indemnity,  if  any  have 
been  offered,  should  have  satisfied  the  mortgagor;  for  he  is 
entitled  to  institute  a  suit,  in  order  that  any  person  with 
whom  he  may  hereafter  deal,  respecting  the  estate,  may  be 
fuUy  satisfied  of  the  loss.     But  it  is  said,  that  in  a  foreclosure 


(i)  Hickson  v.  Fitzgerald,  1  Mol.  14,         (I)    Stokoe    v.    Eabson,    19   Vea. 
note.  386. 

(Jiy  Galway  v.  Butler,  1  Mol.  13,         (m)  Lord  Midleton  ®.  Eliot,  15  Sim. 
note.  531. 

{n)  Lord  Midleton  v.  Eliot,  supra. 
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suit  it  will  be  inquired,  whether  a  proper  indemnity  were 
offered  (o). 

So,  if  the  mortgagee  have  a  power  of  sale,  but  by  reason  of 
the  loss  of  the  deeds  he  is  obliged  to  come  for  a  sale  under  a 
decree,  the  subsequent  incumbrancers  are  entitled  to  be  paid 
their  costs  of  the  suit  out  of  the  purchase-money,  although  the 
amount  of  it  be  insufficient  to  pay  the  principal  and  interest 
due  to  the  plaintiff  (/>). 

The  mortgagee  must  also  give  the  indemnity,  at  his  own 
costs  (y)  (1766). 

Of  the  Costs  arising  out  of  Assignments  Pendente  Lite. 

1641.  If  an  assignment  of  the  mortgage  security  be  made 
after  judgment,  or  it  seems  at  all  pendente  lite,  the  mortgagor 
will  not  be  charged  with  the  costs  of  the  supplementary  pro- 
ceeding by  which  the,  assignee  is  brought  before  the  court  (r) 
(1476).  But  it  has  been  held,  that  the  costs  of  an  assignment 
pendente  lite  by  the  second  mortgagee  to  the  first,  and  by  tj^e 
first  to  the  assignee  of  her  original  interest,  may  be  so  charged 
against  the  estate,  though  the  assignee  of  that  original  interest 
took  pendente  lite. 

A  purchaser  pendente  lite  comes  into  court  pro  bono  et  malo, 
and  may  become  liable  for  the  whole  costs  of  the  suit  (s). 
» 
Of  the  Costs  of  Reconveyance. 

1642.  The  costs  of  reconveyance  are  borne  by  the  mort- 
gagor (f),  as  well  in  ordinary  cases,  as  where  the  estate  has  been 
settled  or  devised  by  the  mortgagee,  or  has  descended.  An 
exception  to  this  rule  is  well  established  (though  it  has  been 
admitted  with  reluctance)  where  the  mortgagee  is  of  unsound 
mind,  whether  he  have  been  found  so  by  inquisition  or  not ;  for 

(«)  And  see  Macartney  xi.  Graham,  suit  to  revive  against  an  assignee  after 

2  Knss.  &  M.  353.  decree,  it  was  ordered  to  be  specified 

(^)  Wontner  v.  Wright,  2  Sim.  543.  that  the  costs  shonld  be  paid  by  the 

(j)  liOrd  Midleton  ».  Eliot,  15  Sim.  plaintiff.    (James  v.  Harding,  24  L.  J,, 

631.  Ch.  749.) 

(r)  Barry  ».  Wwy.    3  Russ.   465;  («)  Anon.,  1  Atk.  89. 

Coles  «.  Forrest,  10  Beav.  552.  Where  (Q  King  v.  Smith,  6  Hare,  475  j  1  De 

an  order  was  made  in  a  foreclosure  G.,  M.  &  G.  436. 
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the  conveyance  of  Hs  interest  by  the  committee,  including  the 
costs  of  the  petition,  and  of  the  order  for  conveyance  or  vesting, 
is  made  at  the  cost  of  the  lunatic's  estate,  where  he  is  beneficially 
interested  in  the  mortgage  money  (w).  But  the  exception  is 
not  extended  to  the  case  of  a  descent  of  the  mortgaged  estate 
upon  a  lunatic  heir  at  law  (.r).  If  the  mortgagee  be  a  trustee, 
the  costs  of  reconveyance  wiU  be  paid  by  the  persons  bene- 
ficially interested,  if  the  mortgagor  had  no  notice  of  the 
trust  (y) ;  but  by  the  latter,  if  it  appear,  upon  the  face  of  the 
security  (z),  that  the  mortgagee  had  no  beneficial  interest. 

The  petition  for  reconveyance  seems  very  generally  to  have 
been  presented  by  the  mortgagor;  but  it  was  laid  down  by 
Lord  St.  Leonards,  C,  that  the  proceedings  ought  to  originate 
with  the  committee,  and  that  the  mortgagor  should  thenceforth 
have  no  right  to  costs,  where  he  petitioned,  unless  the  committee 
had  declined  to  do  so  (a).  And  the  later  rule  is  that  the  mort- 
gagor shall  have  no  costs  out  of  the  lunatic's  estate,  whether  he 
be  served  with  the  petition  or  not  (J). 

1643.  As  to  costs  of  reconveyance  or  revesting,  where  the 
estate  has  been  devised  by  the  mortgagee  to  trustees  (c),  or  has 
descended  to  an  infant  heir  (rf)  (unless  perhaps  he  have  suffered 
it  to  descend,  under  circumstances  which  show  great  disregard 
of  the  mortgagor's  interest  (e)  ),  the  rule  is  clear,  that  the 
mortgagee's  estate  is  entitled  to  receive  the  costs  of  the  pro- 
ceedings, with  the  principal  and  interest. 

(m)  Kichards,  Exp.,  1  Jac.  &  W.  264;  {y)  Townsend,  Re,  1  Mac.  &  G.  686; 

Townaend,  Ee,  2  Ph.  348  ;    16  L.  J.,  Jones,  Re,  L.  R.,  2  Ch.  Div.  70. 

N.  S.,  Ch.  456;  see  Marrow,  Re,  Or.  &  (i)  Lewes,  Re,  1  Mac.  &  G.  2.'5;  1 

Ph.   142;    10  L.  J.,  N.  S.,  Ch.  340;  H.  &  T.  123. 

Thomas,  Re,  22  L.  J.,  Ch.  858,  and  (a)  Wheeler,  Re,  1  De  G.,  M.  &  G. 

1  W.  E.  155;   Biddle,  Re, '23  L.  J.,  434;  21  L.  J.,  N.  S.,  Ch.  759. 

Ch.  22 ;  Hawkins  v.  Perry,  25  L.  J.,  (J)  Phillips,  Re,  L.  E.,  4  Ch.  629. 

N.  S.,  Ch.  656;  8  De  G.,  M.  &  G.  439;  (c)  King  v.  Smith,  6  Hare,  473 ;  18 

4  W.  E.  686.  L.  J.,  N.  S.,  Ch.  43. 

(iB)  Stuart,  Re,  4  De  G.  &  J.  317;  (<?)  Ommaney,  Exp.,  10  Sim.  298; 

Jones,  Re,  7  Jur.,  N.  S.  115;  30  L.  J.,  10  L.   J.,  N.   S.,  Ch.   315;   King  v. 

N.  S.,  Ch.  112;  2  De  G.,  P.  &  J.  554;  Smith;    and  see  Cant,  Exp.,  10  Ves. 

Rowley,  Ee,  32  L.  J.,  Ch.  158.    But  654. 

the  mortgagor  hears  the  cost  of  the  '     (e)  See  Midland  Counties  Railway 

stamp  on  the  vesting  order.    (Thomas,  Co.  o.  Westcomb,  2  Ry.  Ca.  211;  but 

Ee,  22  L.  J.,  Ch.  858.)  this  was  not  a  mortgagee's  case. 


COSTS  OF  RECONVEYANCE.  1 025 

1644.  The  costs  of  surrendering,  or  conveying  to  the 
equitable  mortgagee  upon  the  foreclosure,  are  not  generally 
provided  for  by  the  judgment  (/),  which  simply  directs  the 
surrender  or  conveyance  to  be  made  (1708).  In  the  case  of 
freeholds,  when  there  is  no  express  covenant  by  the  mortgagor 
to  pay  the  costs  of  the  conveyance,  he  merely  contracts  by  the 
deposit  to  make  such  assurances  as  may  be  necessary  to  vest 
his  estate  in  the  mortgagee,  and  he  is  only  bound  by  the  terms 
of  the  judgment  to  execute  the  conveyance  when  tendered  to 
him  by  the  mortgagee ;  but  in  the  case  of  copyholds,  it  is  the 
mortgagor's  duty  to  obey  the  judgment,  by  surrendering,  without 
any  previous  tender,  or  other  act  by  the  mortgagee.  And  the 
contract  on  an  equitable  mortgage,  being  a  contract  to  transfer 
the  legal  estate  to  the  mortgagee,  the  person  whose  duty  it  is  to 
make  the  transfer  must  pay  the  expenses  of  it  (ff). 

1646.  A  mortgagee  is  not  bound  to  assign  the  estate  after 
payment,  to  the  mortgagor,  or  his  nominee,  if  he  have  notice 
of  an  equitable  claim  by  another  person  on  the  estate  ;  and  if 
he  have  agreed  to  assign  upon  the  false  representation  that  he 
is  bound  to  do  so,  the  agreement  will  be  treated  as  a  nuUity, 
and  the  mortgagee  will  be  entitled,  as  against  the  mortgagor 
and  his  intended  assignee,  to  the  costs  of  their  suit  to  compel 
the  assignment,  so  far  as  the  costs  relate  to  matters  in  issue  in 
the  suit  (A). 

In  like  manner,  if  the  mortgagor  pay  the  debt  to  the  mort- 
gagee without  respect  to  an  equitable  claim,  of  which  he  has 
notice,  against  the  latter,  he  may  become  liable  to ,  such  claim. 
Where  such  a  claim  was  made  by  the  mortgagee's  solicitor 
for  costs,  an  order  was  made  for  taxation  of  the  costs,  and  for 
payment  thereof  by  the  mortgagee  and  the  mortgagor,  or  one 
of  them,  within  a  short  day  from  service  of  the  certificate  of 
taxation.     And  this  was  done  where  the  money  was  paid  by 

■ 

(/)  In  Hill  ».  Price,  Set.  206,  ed.  2,  (^)  Pryce  v.  Bury,  2  Drew.  41;  18 

404,  ed.  3,  the  mortgagor  is  directed  to  Jnr.  967. 

pay  the  expense,  but  the  coat  was  pro-  (A)  Banks  v.  Whittall,  1  De  G.  &  S. 

Tided  for  by  covenant.    See  next  case.  641. 
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the  mortgagor  in  pursuance  of  an  agreement  for  compromising 
the  suit  (z).  ' 

1646.  A  trustee  for  the  mortgagee  is  bound  to  assign  ac- 
cording to  his  direction,  and  if  he  refiise  to  do  so,  in  a  plain 
and  simple  case,  as  for  instance  to  a  purchaser  under  a  power 
of  sale,  he  will  be  made  to  pay  the  costs  of  a  suit  rendered 
necessary  by  his  refusal  {j). 

1647.  The  solicitor  of  a  mortgagee,  who  claims  a  lien  on 
the  title  deeds  in  his  hands,  as  against  the  mortgagee,  is 
entitled  (A)  in  a  redemption  suit  to  the  costs  of  a  petition  by 
the  mortgagor,  for  delivery  of  the  deeds,  on  payment  of  the 
balance  due  on  the  mortgage,  in  discharge  of  his  lien,  such 
costs  to  be  paid  by  the  mortgagor;  but  not  to  the  costs  of 
investigating  a  lien  claimed  by  him  agaiast  other  persons. 
And  the  mortgagor  must  be  at  the  expense  of  the  order  for 
delivery  of  the  deeds,  where  they  have  come  into  the  custody 
of  the  court,  in  the  course  of  an  administration  suit  of  the 
mortgagee's  estate,  rendered  necessary  by  the  nature  of  his 
will;  and  where  they  are  not  deposited  in  court, by  reason 
of  any  default  or  misconduct  (Z).  But  it  wLU  be  otherwise  if 
the  mortgage  be  made  to  executors  pending  an  administration 
suit,  and  the  mortgagor  have  no  notice  either  of  the  character 
of  the  executors,  or  of  the  suit,  and  afterwards  the  executors 
find  it  proper  to  deposit  the  deeds  in  court ;  for  then,  if  the 
executors  reftise  to  apply  for  an  order  for  redelivery,  the  mort- 
gagor may  get  the  order,  and  will  be  entitled  to  the  costs  of 
so  doing  (m) :  which  the  mortgagees  may  be  ordered  to  pay 
without  prejudice  to  any  future  decision  as  to  the  person  upon 
whom  they  shall  ultimately  fall. 

,  1648.  The  costs  of  trustees  under  the  settlement  of  the 
equity  of  redemption,  where  they  are  necessary  parties  to 

(i)  White  V.  Pearce,  7  Hare,  276.  {T)  Burden  v.  Oldaker,  1  Coll.  105; 

(j)  Hampshire  v.  Bradley,  2  Coll.  34.  13  L.  J.,  N.  S.,  Ch.  240. 

,    (J)  Rider  v.  Jones,  2  Y.  &  C.  C.  C.  (m)  Eeed  v.  Freer,  13  L.  J.,  Ch. 

335.  417;  8  Jnr.  704. 
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contey  the  estate,  will  be  paid  out  of  the  mortgage  debt  (n) ; 
and  so,  where  the  plaintiff  is  a  judgment  creditor  of  the  first 
mortgagee,  the  costs  of  such  trustees  will  be  paid  even  before 
those  of  the  plaintiff,  or  of  the  first  mortgagee  (o). 

But  it  seems  that  the  costs  of  parties  made  necessary  by  the 
act  of  the  mortgagor,  are  otherwise  hot  generally  paid  by  the 
mortgagee*  Therefore,  where  the  assignees  of  the  bankrupt 
devisee  of  an  equity  of  redemption  disclaimed,  and  the  bank- 
rupt was  joined  (1481),  he  had  no  costs  from  the  mort- 
gagee (jo)  ;  for  it  seems,  that  by  the  disclaimer,  the  assignee's 
interest  became  revested  in  the  bankrupt.  And  the  mort- 
gagee will  not  be  ordered  to  pay  such  costs,  even  where  he 
has  been  decreed  to  pay  his  own  costs  of  an  unsuccessfiiL 
claim,  the  determination  of  which  was  the  object  of  the 
suit(§').  Except,  however,  the  costs  of  the  solicitor  to  the 
Suitors'  Fee  Fund,  under  Cons.  Ord.  XL.  s.  4,  where  he  is 
appointed  guardian  to  an  infant  defendant ;  because  he  is  an 
officer  of  the  court,  appointed  at  the  request  and  fot  the 
benefit  of  the  mortgagee,  who  must  pay  his  costs  in  the  first 
Instande  (even  though  the  security  be  deficient),  but  may  add 
them  to  his  debt  (r). 

Of  the  Right  of  disclaiming  Parties  to  Costs. 

1649.  The  right  of  disclaiming  defendants,  who  represent 
an  insolvent  estate,  to  receive  costs,  is  no  better  than  that  of 
any  other  defendants  who  disclaim ;  and  they  have  no  right, 
arising  out  of  the  office  which  they  fill,  to  receive  costs  from 
the  mortgagee,  even  upon  the  terms  that  he  may  add  them 
to  his  debt ;  nor  upon  the  ground  that  no  assets  have  been 
received  out  of  the  estate :  because  they  stand  in  the  place  of 
the  insolvent,  who  can  give  no  more  right  than  he  had  him- 
self(s). 

(«)  Siffken  «.  DaTis,  Eay,  xxi.  bury  v.  Marten,  15  Jnr.  166;  Spurgeon 

(«)  Clare  v.  Wood,  4  Hare,  81.  v.  Witham,  M.  E.,  21  Dec.  1855,  on 

(p)  Singleton  v.  Cox,  i  Hare,  326.  petition  for  costs  not  provided  for  by 

(f)  Green  n.  Briggs,  6  Hare,  632.  decree,  as  well  as  at  the  hearing, 
(r)  Harris  v.  Hamlyn,  3  De  G.  &  («)  Cash  o.  Belcher,   1  Hare,  BIO; 

S.  470;  18  L.  J.,  N.  S.l  Ch.  403;  New-  11  L.  J.,  N.  S.,  Ch.  196;  Hnnter  v. 

3u2 
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It  has  been  intimated  (t),  that  the  cases  of  assignees  in  bank- 
ruptcy, and  of  puisn^  incumbrancers,  are  not  identical ;  and  it 
is  presumed,  that  the  distinction  was  founded  upon  the  position 
of  the  former  as  public  officers ;  but  the  equity  arising  out  of 
that  character  has  been  said  (m)  to  be  insufficient  to  lessen  the 
mortgagee's  security,  by  increasing  the  charge  upon  the  estate. 
And  it  is  clear  that  if  he  take  up  the  litigation  as  a  contending 
party,  instead  of  disclaiming,  he  will  be  left  to  take  his  costs 
out  of  the  bankrupt's  estate  {x).  The  costs  even  of  the 
Attorney-Greneral  (y),  claiming  ineffectually  on  behalf  of  the 
crown,  have  been  refused,  where  the  costs  would  have  come 
out  of  the  mortgaged  estate. 

1650.  The  general  rights  of  disclaiming  defendants,  upon 
the  subject  of  costs,  fall  within  the  following  rules  {z),  viz. — 

First.  In  suits  for  foreclosure  or  redemption,  where  a  de- 
fendant disclaims  in  such  a  manner  as  to  show  that  he  never 
had,  and  never  claimed,  an  interest  at  or  after  the  commence- 
ment of  the  suit,  he  is  entitled  to  his  costs. 

Second.  If  a  defendant,  having  an  interest,  show  that  he 
disclaimed,  or  offered  to  disclaim  before  the  institution  of  the 
suit,  under  circumstances  which  establish  actual  notice  of  dis- 
claimer against  the  plaintiff,  or  show  that  with  ordinary  care 
and  prudence  he  might  have  had  such  notice,  he  is  also  entitled 
to  his  costs. 

Third.  Where  a  defendant  having  an  interest  allows  himself 
to  be  made  a  party  to  the  suit,  and'  does  not  disclaim  or  offer 
to  disclaim  tiU  he  puts  in  his  formal  disclaimer,  he  is  not 
entitled  to  his  costs  (1654). 

Fourth.  A  defendant  properly  made  a  party,  who,  after  suit 
commenced  disclaims,  and,  without  waiting  to  be  asked,  offers  to 

Pugh,  id.  307,  note;  Appleby  v.  Dnke,  (y)  Perkins  v.  Bradley,  1  Hare,  219j 

id.  303,  and  1  Ph.  272;  13  L.  ,1.,  N.  S.,  see  Kane  v.  Reynolds,  i  Be  G.,  M.  & 

Ch.  9;  Clark  v.  Wilmot,  1  Ph.  276;  G.  565. 

13  L.  J.,  ST.  S-,  Ch.  10;   Hughes  v.  (u)  Ford  v.  Earl  of  Chesterfield,  16 

Kelly,  3  Dm.  &  War.  495.  Beav.   516 ;    Bidgway  v.  Kynnersley, 

(«)  1  De  G.  &  S.  544.  2  H.  &  M.  565;  Earl  of  Cork  v.  Eua- 

(«)  1  Hare,  309.  sell,  L.  R.,  13  Eq.  210;  Ward  v.  Shak- 

(b)  Rider  v.  Jones,  2  Y.  &  C.  C.  C.  shaft,  1  Dr.  &  S.  269. 

335. 
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he  dismissed  without  costs,  and  is  yet  brought  to  a  hearing,  -will 
have  his  costs  subsequent  to  the  disclaimer  (a).  And  the  offer 
to  disclaim  need  not  contain  an  offer  to  pay  the  costs  of  the 
disclaimer  (b).  But  if  disclaiming,  the  defendant  also  pleads 
and  appears  to  claim  his  costs,  he  will  have  none  (c). 

1651.  These  rules  may  be  illustrated    by  the  following 
authorities  and  examples. 

It  was  long  since  laid  down(rf),  that  if  the  defendant  dis- 
claim, the  court  will  in  general  dismiss  the  bill  as  against  him 
with  costs ;  by  which  it  is  to  be  understood  (e),  that  if  the 
disclaimer  show  that  the  defendant  never  had  any  interest,  or, 
having  had  any,  that  he  had  parted  with  it,  or  disclaimed,  or 
offered  to  disclaim  before  the  filing  of  the  bUl,  he  will  be  en- 
titled to  costs  as  having  been  improperly  made  a  party ;  but 
if  he  Were  interested  at  the  filing  of  the  bill,  and  there  were 
no  special  circumstances,  the  mere  fact  of  his  saying  that  he 
finds  his  interest  worth  nothing,  and  therefore  repudiates  it, 
does  not  show  that  he  was  improperly  joined,  and  therefore 
does  not  give  him  a  right  to  costs.  It  is  therefore  clear,  that 
a  simple  disclaimer,  or  abandonment  of  interest  after  suit 
commenced,  gives  no  right  to  costs,  although  the  disclaimer 
state  that  the  defendant  never  claimed,  or  pretended  to  have  any 
interest ;  and  though  it  appear  by  the  pleadings,  that  the  money 
remaining  due  is  more  than  the  value  of  the  estate ;  if,  when 
the  suit  was  begun,  an  interest  was  then  actually  vested  in  the 
defendant  (/).  But  if  he  show  that  he  never  had  and  never 
claimed  an  interest,  at  or  after  the  commencement  of  the  suit,  it 
wiU  be  otherwise ;  as  where  a  person,  named  in  a  will  as  a  devisee 

(a)  Davis  v.  Whitmore,   28  Beav.  gis,  5  Hare,  97;   15  L.  J,  K.  S.,  Ch. 

617;  Dillon  u.  Ashwin,  10  Jur.,  N.  S.  201 ;    Grigg  v.  Sturgis,  id.  93 ;  Jones 

119;  Talbot  V.  Kemshead,  4  K.  &  J.  v.  Ehind,  17  W.  R.  1091. 
93.  (/)  Gibson  v.  Niooll,  9  Beav.  403; 

(>)  Lock  V.  liomas,  15  Jur.  162.  15  L.  J.,  N.  S.,   Ch.  195;    Ohrly  v. 

(c)  Maxwell  v.  Wightwick,  L.  R.,  3  Jenkins,  1  De  G.  &  S.  543 ;  Staffurth 
Eq.  210;  Bradley  v.  Borlase,  7  W.  R.  i>.  Pott,  2  De  G.  &  S.  571;  Bnchaiian 
125.  V.  Greenway,   11   Beav.  58  ;   contra, 

(d)  MM.  PI.  319.  Silcock  v.  Roynon,  2  Y.  &  C.  C.  C. 

(e)  Tipping  v.  Power,  1  Hare,  405;  376 ;  Thompson  v.  Kendall,  9  L.  J., 
11  li.  J.,  N.  S.,  Ch.  257;  Fewster  v.  N.  S.,  Ch.  318;  Dalton  v.  Lambert; 
Turner,  cited  there ;  Gabriel  v.  Stur-  15  L.  J.,  N.  S.,  Ch.  205.  ' 
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intrust,  shPT^ed  by  his  answer  (^r)  that  he  had  always  refused 
to  act,  he  was  allowed  his  costs ;  and  that  not  merely  of  a 
short  disclaimer,  but  also  of  a  correspondence  set  out  in  his 
answer,  which  showed  that  the  circumstances  were  within  the 
knowledge  of  the  plaintiff,  and  that  a  simple  disclaimer  should 
have  been  called  for.  The  same  has  been  held  as  to  a  person 
beneficially  interested  under  a  will,  who  had  never  claimed 
any  benefit  under,  or  accepted  the  devise  (h).  So  where  the 
defendant  disclaimed,  and  answered  that  he  had  assigned 
whatever  interest  he  ever  had  in  the  subject-matter  of  th» 
suit  to  another,  who  admitted  the  assignment  (z).  But  it  is 
otherwise  if  he  does  not  assign  imtil  after  the  offer  to  dis- 
claim (A),  or  if  disclaiming,  he  offers  to  assign  on  payment  of 
costs  (/). 

165S.  A  defendant  who  shows  that  he  never  had  or  claimed 
an  interest  need  not  disclaim  or  offer  to  do  so  before  he  is 
joined  {m).  If  on  being  joined  he  takes  no  step  in  the  suit, 
but  states  the  facts  to  the  plaintiff's  solicitor,  and  asks  if  he  is 
required  to  appear  or  plead,  he  will  have  his  costs  incurred 
after  that  communication  (m).  But  a  statement,  that  if  he  had 
been  applied  to,  he  would  have  released,  or  disclaimed  his 
right,  but  that  no  such  application  was  made  to  him,  gives  no 
right  to  costs  (o)  ;  for  this  shows  that  the  right  remains  in  the 
defendant :  and  it  i&  not  the  duty  of  the  plaintiff  to  apply  to  a 
defendant  before  filing  a  biU,  to  ascertain  whether  he  does  or 
does  not  claim  an  interest. 

(g)  Benbw  V.  Paifi^,  11  Beav.  369j  dant,  who  has  nqt  disclaimed  before 

and  see  Wilton  ®.  Jones,  2  Y.  &  C.  C.  suit  ? 

C.  344  i  Heap  V.  Jones,  5  W.  E.  106.   If  (i)  Glover  v.  Rogers,  17  L.  J.,  Ch.  2. 

properly  made  ^  party,  the  mqrtgagee  (J)  Roberts  v.  Hughes,  L.  E.,  6  Eq. 

will  have  the  costs  over  against  the  30. 

mortgagor.  (?)  Land  v.  Wood,  1  L.  J.,  Ch.  89. 

(ft)  Higgins  V.  Frankis,  16  Jur,  277  i  (m)  Bellamy  v.  Bricliendeu,  4  K.  & 

20  L.  J.,  N.  S.,  Ch,  16.    But  query  as  J.  670. 

tp  this  case;  for  the  devisee  need  not  (?i)  Hoyrkina  v.  Bennet,  2  H,  &  M. 

accept  the  devise  by  any  formal  act,  567,  n. 

but  the  estate  is  primd  faoie  vested  in  (o)  ColUns  v.  Shirley,    1  Rnss.  & 

him.    If  he  have  not  disclaimed,  or  M.  638;  Cash  f.  Belchei-,  1  Hare,  310; 

offered  to  do  so,  how  does  his  case  HL.  J.,  N.S.,  Ch.  196;  Ford  «.  White, 

differ  from  thai;  of  a  necessary  dsfen-  16  Bea,v.  125. 
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Where  a  defendant  put  in  an  imperfect  disclaimer,  stating 
only  that  she  did  not  claim  to  be  interested ;  it  was  said  that 
the  terms  of  the  disclaimer  should  have  been  that  she  did  not 
and  never  did  claim,  and  that  she  disclaimed ;  for  she  might 
be  a  necessary  party  as  a  trustee,  and  yet  might  claim  no  in- 
terest according  to  her  own  words.  And  she  was  refused  her 
costs  {p).  It  may  seem  to  be  here  implied,  that  if  the  dis- 
claimer had  been  more  complete,  costs  would  have  been  given. 
But  it  is  considered,  that  this  was  not  meant  in  a  general  sense. 
In  the  case  in  question,  the  amended  bill  showed  that  the 
defendant  had  no  interest. 

In  a  case  in  which  a  puisn^  mortgagee  who  had  been  paid, 
offered  first  to  disclaim  at  the  plaintiff's  cost,  and  afterwards 
to  disclaim  unconditionally,  it  was  held  that  the  plaintiff  who 
insisted  that  he  retained  an  interest  which  but  for  the  suit 
could  have  been  got  in  only  at  the  cost  of  the  person  who 
required  it,  must  pay  his  costs  (q). 

1663.  It  seems,  therefore,  that  a  disclaimer,  which  would 
have  divested  the  interest  before  suit,  or  an  offer  to  disclaim 
or  to  release,  which  wotdd  deprive  the  plaintiff  of  any  equity 
to  throw  upon  the  defendant  the  burden  of  his  costs,  must 
have  been  actually  made  (r).  In  accordance  with  which 
principle  is  a  decision  (s)  by  Shadwell,  V.-C.  E.,  allowing 
the  costs  of  a  disclaiming  assignee,  who,  having  been  informed 
by  the  plaintiff's  solicitors  some  time  before  the  filing  of  the 
bill,  that  he  was  a  necessary  party  to  a  conveyance,  directed 
the  draft  conveyance  to  be  sent  to  his  solicitor,  by  whom  it 
was  perused  and  approved,  and  then  returned  to  the  plain- 
tiff's solicitor; — after  which  no  communication  took  place 
until  service  of  the  subpoena:  for  here  the  defendant's  con- 
duct clearly  amounted  to  an  offer  to  convey. 

1664.  But  a  distinction  has  been  taken,  where  {i)  it  was 

(/))  Valev.  Merideth,  18  Jur.  992.  (s)  Thompson  v.  Kendall,  9  Sim. 

(?)  Da7  V.  Gudgen,  L.  R.,  2  ,Ch.      397;  9  L.  J.,  N.  S.,  Ch.  318. 
Piv.  209.  (0  Gumey  v.  Jackson,  1  Sm.  &  G, 

(»•)  Lock  V.  Lomas,  15  Jur.  162.  97;  17  Jur.  204 ;  22  L.  J.,  N.  S.,  Cb. 

417. 
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made  part  of  the  plaintiffs'  case,  tliat  they  had  applied  to  and 
requested  the  defendants  to  pay  the  mortgage  debt,  but  that  the 
defendants  had  refused  to  do  so :  the  averment  being  followed 
by  an  interrogatory  founded  thereon;  whereas  the  answer  stated 
that  no  such  application  was  ever  made,  and  that,  if  it  had  been 
made,  the'  defendants  would  have  released  and  disclaimed. 

The  decision  was  not  approved  of  by  EomiUy,  M.  E..,  but 
seems  to  have  been  cited  to  him  from  an  imperfect  report.  The 
judgment  of  Stuart,  V.-C,  expressly  puts  the  case  upon  diffe- 
rent grounds  from  those  on  which  the  other  cases  were  decided, 
viz.,  upon  the  untrue  averment  in  the  bill  (which,  however,  was 
admitted  to  be  such  as  is  commonly  used  in  foreclosure  bills), 
and  upon  the  conduct  of  the  parties ;  and  whether  or  not  it  be 
followed,  its  justice  is  clear.  For,  however  correct  may  be  the 
principle  so  much  insisted  on  by  Wigram,  V.-C,  and  followed 
in  all  the '  cases,  that,  if  the  defendant  were  interested  at  the 
filing  of  the  biU,  he  was  a  necessary  party,  that  principle  does 
not  justify  the  infliction  of  costs,  upon  a  man  to  whom  no  op- 
portunity was  ever  given  of  disclaiming  or  conveying.  To  such 
a  person  the  rule  which  denies  costs  to  a  defendant  who  allows. 
himself  to  be  made  a  party,  and  does  not  disclaim,  or  offer  to  do 
BO,  until  answer,  is  not  applicable ;  for  he  may  be  ignorant  of 
the  suit  until  the  writ  is  served  upon  him.  And  though  the 
Court  have  not  made  it  the  plaintiff's  duty  to  apply  to  the  de- 
fendant, yet  if  the  plaintiff  aver  falsely  that  he  has  so  applied, 
the  averment  may  be  well  taken  as  an  admission  of  a  duty  to 
apply,  and  the  defendant  may  be  put  in  the  same  position  as  if 
he  had  been  enabled  to  disclaim  before  the  commencement  of 
the  suit. 

The  assignee  of  a  bankrupt  mortgagor,  who  by  his  answer 
disclaimed  aU  interest  in  the  equity  of  redemption,  and  alleged 
a  previous  offer  to  do  so,  but  claimed  another  interest  ia 
the  suit,  was  neither  allowed  to  receive,  nor  ordered  to  pay, 
costs  (m). 

1656.  Although  the  disclaimer  of  a  defendant  may  not  in 
form  be  sufficient  to  give  him  costs,  yet  if  it  show  that,  on  the 

(«)  Edwards  «.  Jones,  1  Coll.  247. 
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toerits,  he  was  not  a  necessary  party,  his  personal  representative 
is  not  on  his  death  a  proper  party ;  and  if  joined  will  have 
costs  (x). 

1656.  The  defendant  was  formerly  not  obliged  to  adduce 
evidence  that  he  had  no  interest  (y),  it  being  usual  to  read  his 
answer  as  evidence  on  questions  of  costs.  But  if  a  defendant 
disclaimed  generally,  and  the  plaintiff  replied  to  the  disclaimer, 
so  that  the  defendant  was  obliged  to  go  into  evidence  to  support 
his  statement,  the  defendant  might  be  allowed  both  general 
costs  and  the  costs  of  the  evidence  (z) ;  though  if  no  evidence 
were  used,  the  replication  alone  gave  no  right  to  costs.  And  if 
the  disclaimer  were  as  to  part,  and  the  answer  as  to  other  part 
of  the  subject-matter,  the  plaintiff  was  held  to  be  entitled  to 
reply  (a). 

1657.  It  has  been  held  where  a  defendant  assigned  his  in- 
terest before  answer,  that  he  ought  not  to  file  an  answer  and 
disclaimer  without  communicating  with  the  plaintiff's  solicitor  ; 
otherwise  he  would  have  no  costs.  On  the  other  hand,  the  plain- 
tiff ought  not,  under  such  circumstances,  to  strike  out  the  de- 
fendant by  amendment,  before  moving  to  dismiss ;  and  if  he 
occasioned  the  defendant  any  costs  by  so  doing,  the  defendant 
would  be  entitled  to  be  indemnified  in  respect  of  such  costs  (5) 
(1781). 

Of  adding!  Costs  to  the  Debt  after  Judgment. 

1658.  After  a  decree  had  been  made  in  a  foreclosure  suit, 
and  the  accounts  taken  and  report  confirmed,  the  court  refiised 
to  alter  the  decree  on  petition,  by  directing  that  there  should  be 
no  redemption  until  payment  of  costs  since  incurred  by  the 

(«)  Ridgway  v.  Kytinersley,  2  H.  &  582 ;  where,  the  defendant  having  dis- 

M.  665.  claimed  generally,  it  was  held  that  on 

{y)  Glover  v.  Rogers,  17  L.  J.,  Ch.  2.  the  plaintiff's  replication  and  service  of 

(«)  Ford  V.  Earl  of  Chesterfield,  16  subpeena  to  tejoin  she  was  entitled  to 

Beav.  616;  see  Mitf.  PI.  319,  ed.  i\  have  costs  for  the  vexation. 
880,  ed.  5;  Hurst  v.  Hnrat,  22  L.  J.,  (J>)  Hawkins  i).  Gardiner,  17  Jnr. 

N.  S.,  Ch.  646.  780;   and  see  Wright  b.  Barlow,  15 

(a)  Williams  v.  Longfellow,  3  Atk.  Jur.  Ili9. 
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plaintiff,  in  a  different  suit,  in  respect  of  property  mortgaged 
to  him,  which  upon  sale  proved  to  be  insufficient  for  payment 
of  the  prior  incumbrancers  (c).  It  seems  that  the  order  here 
sought  would  have  altered  not  merely  the  amount  payable  but 
also  the  terms  of  redemption.  But  where  a  mortgagee  of  copy- 
holds had  got  into  possession  by  ejectment,  pending  the  fore- 
closure suit,  at  the  hearing  of  which  the  costs  of  the  eject- 
ment, amongst  other  expenses,  were  not  provided  for,  the  court 
did,  but  not  without  hesitation,  make  a  subsequent  order  on 
petition,  that  those  costs  and  expenses  should  be  added  to  the 
principal  sum  due  (<?). 

1659.  Where  a  suit  for  redemption  was  heard  on  bill  and 
answer,  and  upon  the  defendant's  submission  to  be  redeemed 
the  usual  account  was  directed  and  a  day  appointed  for  redemp- 
tion, taxed  costs  were  given  when  the  bill  was  dismissed  upon 
the  plaintiff's  default  in  payment;  the  reference  being  on  a  sub^ 
sequent  proceeding  beyond  the  bill  and  answer  ;  and  this  was 
done  (e)  even  before  the  general  rule,  that  no  more  than  forty 
shillings'  costs  should  be  given  on  the  dismissal  at  a  hearing  on 
bill  and  answer,  was  modified  by  Lord  Hardwicke's  Order  of 
27th  April,  1748,  which  gave  the  court  a  discretioiiary  power 
of  decreeing  taxed  costs  upon  such  a  dismissal. 

Of  Solicitor's  Costs. 

1660.  The  Attomies  and  Solicitors'  Act  (/)  provides,  that 
where  a  person  not  chargeable  within  the  meaning  of  the  act 
with  a  bill  shall  be  liable  to  pay,  or  shaJl  have  paid  the  same, 
the  like  application  may  be  made  for  taxation,  and  the  same 
course  pursued  on  taxation  as  if  the  application  were  made  by 
the  party  chargeable  ;  provided  that  in  case  the  application  be 
made  when  under  the  provisions  pf  the  act  a  reference  is  not 
authorized  to  be  made,  except  under  special  circumstances,  the 
court  or  judge  to  whom  the  applicatipn  shall  be  made  may  take 

(c)  Barron  v.  Lanoefield,  17  Beav.  that  little  or  no  opposition  was  made 

208.  '  to  the  order. 

(<?)  Spnrgeon   v.  Witham,  M.   E.,         (e)  Newsham  v.  Gray,  2  Atk.  286. 
21  Dec.  1855.    It  appeared,  however,         (/)  6  &  7  Vict  c.  73,  s.  38j  and  see 

■  B.  40. 
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into  consideration  any  additional  special  circumstances  appli- 
(jable  to  the  person  seeking  taxation,  though  such  circumstances 
might  not  be  applicable  to  the  party  chargeable  with  the  bill,  if 
he  were  the  party  seeking  the  taxation. 

1661.  The  right  of  the  solicitor  of  the  mortgagee^to  his 
charges  against  his  client  are  the  same,  and  his  bill  will  be 
taxed  on  the  same  principle,  where  the  taxation  is  applied  for 
by  the  mortgagor  under  the  above  enactment,  as  where  the 
mortgagee  himself  applies  {g).  The  mortgagor  has  the  same 
right  to  tax  the  biU  of  the  mortgagee's  solicitor  as  the  mort- 
gagee had  ;  and  if  the  latter  has  bound  himself  as  to  the  soli- 
citor the  mortgagor  is  bound  also,  and  can  only  tax  against  the 
mortgagee  (A). 

1 662.  If  a  solicitor,  being  a  trustee  of  mortgaged  property, 
agree  with  another  solicitor,  that  the  latter  shall  transact  trust 
business  upon  agency  terms,  and  the  costs  of  such  business 
become  payable  out  of  the  mortgaged  estate,  the  persons  bene- 
ficially interested  in  the  equity  of  redemption,  who  seek  taxation 
of  the  agent's  biU,  are  entitled  to  have  it  taxed  as  between  prin- 
cipal and  agent ;  because  the  co-trustees  of  him  who  made  the 
agreement  have  a  right  to  the  benefit  of  it  for  their  cestuis  que 
trust  (i). 

Mortgagee's  costs  are  taxed  in  the  Admiralty  upon  the  same 
principle  as  in  Chancery  (k). 

The  scale  of  taxation  is  regulated  by  the  amount  of  the  ori- 
ginal debt,  and  not  by  the  amount  due  when  the  litigation  com- 
mences (Z). 

Of  Costs  upon  staying  Proceedings. 

1663.  Upon  staying  proceedings  in  a  foreclosure  suit,  upon 
the  offer  of  a  puisn6  incumbrancer  to  pay  the  plaintiff's  debt, 

(y)  JoneB,  Re,  8  Beav.  479.  id.  160  \  Wells,  Re,  id.  416.    And  see 

(A)  Baker,  Re,  32  Beav.  626.  as  to  taxation,  Morgan  &  Davey,  Ch. 

(t)  Taylor,  Re,    18   Jur.  666;    18  Costs,  331,  &c.;  Dan.  Pr.  ed.  4. 

Beav.  165.    As  to  the  taxation  of  bills  (k)  Kestrel,  L.  R.,  1  Ad.  78. 

of  costs  in  mortgage  cases,  see  further  (Z)  Cotterell  v.  Stratton,  L.  R.,  17 

Lees,  Re,  6  Beav.  410i  Carew,  Re,  8  Eq.  643i  9  Ch.614. 
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the  costs  of  the  subsequent  incumhrancerSj  parties  to  the  suit, 
have  been  ordered  to  be  paid  by  the  plaintiff,  who  was  to  have' 
them  over  from  the  incumbrancer  moving  to  dismiss  {m), 

A  mortgagee  who  has  commenced  a  foreclosure  suit,  pending 
a  suit  to  administer  the  mortgagor's  estate,  is  entitled,  after 
being  satisfied  under  the  latter,  to  dismiss  his  own  suit,  and  to 
have  the  costs  of  it  (n). 

(m)  Jones  v.  Tinney,  Kay,  xlv. 

(»)  Bf ooksban]^  v.  Hig^nbottom,  31  Bear.  35.  . 
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1762.  Of  the  Delivery  of  the  Title  Deeds. 
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1664.  The  amount  due  to  the  first  incumbrancer,  whether 
by  mortgage  or  judgment  (a),  having  been  fixed,  we  must  in  the 
next  place  consider,  who  is  the  person  entitled  to  the  first  right 
of  redemption. 

And  here  it  is  to  be  noted,  that  whether  the  suit  be  by 
mortgagor  or  mortgagee,  the  price  of  redemption  is  the 
same  (5).  Each  party,  according  as  he  may  be  plaintiff  or 
defendant,  may  be  subject  to  particular  equities  arising  out 
of  those  characters,  but  no  distinction  is  made  as  to  the  course 
and  order  of  redemption,  between  a  suit  in  which  the  owner  is 
seeking  to  clear  his  estate  from  incumbrances,  and  that  in  which 
the  first  (c)  or  a  subsequent  (rf)  mortgagee  is  seeking  to  get  pos- 

(a)  For  j  ndgment  in  suit  by  j  adgment  240. 

creditor,  see  Bates  v.  Hillcoat,  Set.  452,  (c)  Barnes  v.  Fox,  Set.  439,  ed.  3. 

ed..3.  {d)  Jackson  t).  Brettall,  Set.  477,  ed. 

(J)  Dn  Vigier  v.  Lee,  2  Hare,  326;  3;   Thackwray  v.  Bell;  Bell  v.  Cart- 
Watts  V.  Symes,  1  De  G.,  M.  &  G.  wright  (1784). 
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session  of  the  estate  in  satisfaction  of  his  debt.  And  though  the 
mortgagee  submit  to  depart  from  the  common  form  of  the  judg- 
ment in  one  particular,  as  if  it  direct  an  account,  and  then 
reserve  further  consideration  instead  of  the  usual  order  for 
payment  or  foreclosure ;  yet  he  retains  his  right  to  have  the 
further  order  made  in  the  usual  form  (e). 

1665.  Where  there  are  several  mortgages  in  succession, 
the  judgment  proceeds  uprai  the  principle,  that  the  second 
mortgagee,  as  the  first  assignee  of  the  equity  of  redemption, 
fills  the  place,  and  acquires  the  rights  of  the  toortgagor }  and 
he  has,  therefore,  the  first  right  to  redeem,  upon  payment  of 
what  is  due  to  the  first  mortgagee,  who,  upon  such  payment,  is 
ordered  to  convey  to  the  second  mortgagee ;  but,  in  defisult 
of  payment,  the  latter  is  foreclosed  (1785)  (1773).  The 
second  mortgagee  being  thus  removed  out  of  the  way  by  fore- 
closure, an  account  is  taken  of  the  first  mortgagee's  subsequent 
interest  and  costs,  and  upon  payment  thereof,  with  the  amount 
originally  found  due,  the  third  mortgagee  may  redeem  him,  and 
in  default  is  foreclosed  (1786)  (1787)  (/)  ;  and  this  process 
is  carried  on  as  to  aU  the  successive  incumbrancers,  until  the 
mortgagor  or  ultimate  owner  of  the  equity  of  redemption  alone 
remains,  when  he  may  in  like  manner  redeem,  and  in  default 
stands  foreclosed;  and,  in  the  latter  case,  the  estate  remains  to 
the  first  mortgagee,  free  from  all  incumbrances.  And  note, 
that  where  there  are  several  incumbrancers,  afld  the  mort- 
gagor's suit  for  redemption  is  dismissed  (which  is  generally 
equivalent  to  foreclosure  (1780)),  the  last  incumbrancer 
becomes  quasi  mortgagor,  and  the  others  become  first  and 
subsequent  incumbrancers  according  to  their  priorities  {g). 

1666.  It  has  been  thus  far  assumed,  that  none  of  the  suc- 
cessive incumbrancers  have  exercised  their  rights  of  rederap- 

(e)  Dunstan  v.  Patterson,  2  Ph.  341;  taking  a  formal  account,  out  of  surplus 

see  otseryation,  1  De  G.,  M.  &  G.  242.  proceeds  of  sale  paid  in  by  the  first 

(/)'  In  Bingham  e.  King,  14  W.  R.  mortgagee ;   creditors,  however,  being 

414,  a  puisng  mortgagee,  who  yerified  allowed  time  to  dispute  the  account, 

the  amount  of  his  debt  by  affidayit,  (^)  3  Hare,  637. 
obtained  an  order  for  payment  without 
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tion.  But  the  judgment,  in  the  next  place,  provides  for  the 
exercise  of  these  rights,  by  directing,  that  in  case  the  second 
mortgagee  shall  redeem  the  first,  an  account  shall  be  taken  of 
what  is  due  to  the  person  so  redeeming  on  his  own  security, 
and  for  what  he  shall  have  paid  the  first  mortgagee,  with 
interest  thereon,  and  costs ;  and  upon  payment  of  the  aggre- 
gate of  these  sums,  the  third  mortgagee  has  liberty  to  redeem 
the  second,  in  default  of  which  he  is  foreclosed  according  to 
the  process  first  pointed  out  (1788) ;  and  a  further  account 
having  been  taken  of  what  is  due  to  the  second  mortgagee 
in  respect  of  his  own  debt,  and  of  his  payments,  the  next 
incumbrancer,  or,  if  there  be  none,  the  mortgagor,  will  be  at 
liberty  to  redeem  (1789). 

But  if  the  third  mortgagee  shall  have  redeemed  the  second, 
an  account  is  taken  of  what  is  due  to  the  third,  in  respect  of 
his  security,  and  of  what  he  has  paid ;  and  he  may  be  redeemed 
by  the  next  incumbrancer,  or  the  ultimate  owner  of  the  equity 
of  redemption  (1790), 

Finally,  upon  non-payment  to  the  last  person  to  be  re- 
deemed of  what  he  shall  have  paid  to  the  prior  incumbrancers, 
and  of  his  own  principal,  interest  and  costs,  the  owner  of  the 
equity  himself  stands  absolutely  foreclosed,  and  the  estate 
as  before  remains  in  the  hands  of  such  one  of  the  incum- 
brancers as  has  cleared  off  the  rest,  free  from  all  the  debts 
which  affected  it  (1791). 

1667.  But  here  it  is  to  be  observed,  that,  although  redemp- 
tion is  commonly  enforced  by  foreclosure,  that  kind  of  relief 
is  not  a  necessary  consequence  of  default  in  payment  of  the 
money ;  for  the  redemption  may  be  merely  permissive.  Thus 
a  tenant  in  tail  of  incumbered  estates,  the  settlor  of  which  has 
covenanted  to  relieve  them  from  incumbrances,  and  has  thus, 
as  between  himself  and  the  persons  taking  under  the  settle- 
ment, thrown  the  debts  upon  his  unsettled  estates,  may  redeem 
if  he  will  pay  off  all  the  incumbrancers.  But  if  this  right  of 
redemption  be  worked  out,  in  the  course  of  a  suit  by  a  person 
who  is   subject  to  the   same   equities  as  the  settlor,  as,  for 
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example  (Ji),  Ms  bankruptcy  trustee,  there  will  be  no  fore- 
closure on  default,  but  dismissal  only,  against  the  tenant  in. 
tail;    for  the  trustee  cannot  foreclose  one  whose  estate  the 
bankrupt  has  covenanted  to  relieve  from  liability. 

Again,  it  seems  that  if,  for  any  reason,  the  judgment  to 
account,  instead  of  being  made  in  the  usual  manner,  proceed 
upon  the  undertaking  of  the  mortgagor  to  pay  what  shall  be 
found  due,  the  mortgagee,  -relying  upon  this  undertaking, 
cannot  avail  himself  of  the  right  to  foreclose  if  default  be 
made  in  the  payment  (z). 

1 668.  The  defendant  who  has  the  first  right  to  redeem  has 
an  interest  and  a  right  to  see  that  .the  judgment  is  perfected 
against  the  first  mortgagee ;  and,  consequently,  before  decrees 
made  on  defeiilt  were  absolute  in  the  first  instance  (1773)y 
the  puisne  incumbrancer  might  compel  the  latter  to  show  cause 
why  a  decree  on  default  should  not  be  made  absolute  against 
him  {j). 

1669.  Where  there  are  several  mortgagees,  and  the  first 
is  also  part  owner  of  the  equity  of  redemption,  the  judgment 
directs  (A),  that  upon  payment  to  the  first  mortgagee  of  all 
that  is  due  to  him,  by  the  second,  the  former  shall  convey  the 
whole  estate,  subject  to  his  right  to  redeem  the  part  in  the 
equity  of  redemption  whereof  he  is  interested;  on  default 
of  payment,  the  second  mortgagee  is  foreclosed  in  the  usual 
manner. 

The  owner  of  the  residue  of  the  equity  of  redemption 
redeems  on  payment  of  all  that  is  due,  but  receives  a  con- 
veyance only  of  that  part,  in  which  he  is  interested  (J). 

(A)  Chappell  ^j.Eees,  1  De  G.,  M.  &  (J)  But  query  if  he  ought  not  to 

G.  393.  have  a  conveyance  of  all,  subject  to  the 

(i)  Dunstan  v.  Patterson,  2  Ph.  841.  right  of  the  first  mortgagee  to  redeem 

(_;■)  Cottingham  v.  Earl  of  Shrevrs-  his  share  of  the  equity  again,  upon 

bury,  5  Sim.  395.  payment  of  a  proportion,  on  the  prin- 

(J)  Sambroke  v.  Hanbnry,  Seton,  ciple  that  the  mortgagee  must  be  en- 

209,  ed.  2;  see  Sober  v.  Kemp  (1794);  tirely  redeemed,  or  not  at  all;  or  whe- 

see  the  decree  in  Lloyd  v.  Douglas,  ther,  to  avoid  such  a  circuity,  the  part 

4  Y.  &  C.  449.  owner  of  the  equity  ought  not  in  the 
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In  case  of  redemption  by  the  second  or  other  subsequent 
mortgagee,  he  is  redeemable  in  his  turn  by  the  first  mortgagee, 
being  owner  of  part  of  the  equity,  and  by  the  owner  of  the 
residue  of  the  equity,  on  payment  by  each  of  a  part  of  the 
mortgage  debt  proportioned  to  his  share;  and  upon  redemp- 
tion, the  estate  is  conveyed  to  them  in  the  proportions  in 
which  they  are  entitled.  If  the  first  mortgagee  do  not  make 
the  payment  in  respect  of  his  share  in  the  equity,  the  suit  in 
respect  thereof  is  dismissed.  And  upon  the  like  default  by  the 
other  owner  of  the  equity,  he  is  foreclosed. 

1670.  Where  a  puisn6  mortgagee  of  estates,  distinct  por- 
tions of  which  have  been  previously  mortgaged  to  several 
persons,  seeks  redemption,  and  to  foreclose  the  mortgagor, 
he  is  entitled  to  a  judgment  that  he  may  redeem  both  or 
either  of  the  estates.  If  he  redeem  both,  he  may  foreclose 
the  mortgagor  unless  he  also  redeem  both ;  if  he  redeem  but 
one,  the  mortgagor  must  redeem  that  one  or  be  foreclosed ; 
and  as  to  that  which  the  plaintiff  does  not  redeem  his  suit  will 
be  dismissed  (m). 

1G71.  Where  a  mortgagee  of  shares  upon  which  calls  had 
been  made  since  the  date  of  the  security,  filed  his  bill  to 
enforce  his  security,  offering  to  pay  the  subsequent  calls>  the 
company,  disputing  the  security  on  the  ground  that  the  shares 
were  forfeited,  were  treated  as  puisne  mortgagees  disputing  the 
priority  of  the  first  incumbrancer,  whom  they  were  ordered 
to  redeem ;  paying  his  debt  and  the  calls  paid,  less  the  sums 
received  by  him  on  account  of  profits  («). 

1672.  If  the  mortgagor  be  entitled  to  a  set-off  in  matters 
in  respect  of  which  he  sues  for  an  account,  the  court  may  give 
him  the  benefit  of  his  set-off,  a:id  may  either  make  one  judg- 

first  instance  to  redeem  the  mortgagee  titled  to  several  securities  has  no  right 

on  payment  of  a  sura  proportioned  to  to  tack,  redemption  will  be  directed 

the  redeeming  party's  share.  according  to  priority.    (Whitegrave  v. 

(m)  Pelly  v.  Wathcn,  7  Hare,  351—  Craddock,  Set.  439,  ed.  8}  Morgan  v. 

363.    App.  on  another  point,  1  De  G.,  Sandys,  id.  442.) 

M.  &  G.  16.    Where  a  mortgagee  en-  (n)  Watson  v.  Eales,  23  Bear.  294. 

M.      VOL.  II.  3  X 
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ment  in  his  suit  and  in  that  of  the  mortgagee,  or  may  give  a 
separate  judgment  for  an  account  against  the  mortgagee  per- 
sonally ;  or,  upon  payment  into  court  by  the  mortgagor  of  the 
principal  and  interest,  a  judgment  may  be  given  in  both  causes, 
and  the  foreclosure  may  be  suspended  until  both  accounts  have 
been  taken  (o). 

1673.  Where  one  person  has  mortgaged  his  estate  as  a 
surety  for  another,  the  judgment  is  so,  framed  as  to  give  the 
surety  the  full  benefit  of  his  rights,  against  the  estate  of  the 
principal  debtor.  And  the  right  of  redemption  being  given 
to  both,  it  is  ordered,  that  if  the  money  be  paid  by  the  prin- 
cipal debtor,  the  estate  shall  be  conveyed  to  their  respective 
owners;  but  if  by  the  surety,  both  estates  are  conveyed  to 
him,  and  he  of  course  holds  that  which  belonged  to  his  prin- 
cipal, -Subject  to  redemption  by  him.  If  neither  principal 
nor  surety  redeem,  the  equities  of  both  their  estates  are  fore- 
closed (^). 

But  as  no  rehef  will  be  given  against  a  surety  beyond  the 
express  terms  of  his  contract,  his  mortgage  of  a  reversionary 
interest  will  not  be  subject  either  to  sale  or  foreclosure  if  its 
operation  be  limited  to  the  application:  of  the  proceeds  when  it  , 
falls  into  possession  {g). 

1674.  Where  there  were  several  mortgages  of  a  wife's 
freehold  and  leasehold,  by  her  and  her  husband  to  the  same 
mortgagee,  to  Secure  several  sums  (the  title  deeds  of  the  free- 
holds being  also  declared  by  memorandum  to  be  deposited  as 
a  security  for  the  sura  secured  by  the  leaseholds),  and  after  a 
second  security  on  the  whole  property  to  another  incum- 
brancer, the  husband  became  insolvent;  it  being  declared 
that  the  wife  had  a  separate  right  to  redeem  the  leaseholds ; 
the  decree  (r),  after  directing  that,  in  taking  the  accounts,  the 

(tf)  ,Dodd  V.  Lydall,  1  Hare,  333.  (j)  Stamford,  &c.  Banking  Co.  v. 

ip)  Beckett  v.  Mieklethwaite,  6  Mad.  Ball,  4  De  G.,  F.  &  J.  310. 

199;  Set.  Dec.  417,  ed.  8;   see  Aid-  (r)  Hill  n.  Edmonds  (1793).    Re- 

wortb  V.  Robinson  (1797),  which  also  ported  also  5  De  G.  &  S.  603;  but  the 

provides  for  redemption  as  between  the  observations  of  Parker,  V.-C,  must  be 

principal  and  the  surety.  grieyonsly  misreported.      The  decree 
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costs  should  be  apportioned  between  the  securities  of  the  prior 
mortgagee,  and  that  the  several  amounts  due  on  those  securi- 
ties respectively  should  be  distinguished,  and  after  the  usual 
provision  for  redemption  by  the  second  incumbrancers,  and 
the  husband's  assignees  successively,  directed  that  the  wife 
should  be  at  liberty  to  redeem  the  first  mortgagees,  or  be 
foreclosed,  as  to,  the  leaseholds,  on  payment  of  the  amount 
due  on  the  leasehold  security;  that  in  case  the  second  mort- 
gagees should  redeem  the  first  as  to  both  securities,  the  mort- 
gagor's assignees  might  redeem  them,  or  be  foreclosed,  upon 
which  the  wife  should  redeem  the  second  incumbrancers  in  re- 
spect of  the  leaseholds,  or  be  foreclosed ;  and  that  in  case  the 
mortgagor's  assignees  should  redeem  either  the  first  or  the 
second  incumbrancers  as  to  both  securities,  the  mortgagor's 
wife  should  redeem  the  assignees  in  respect  of  the  leasehold 
security,  or  be  foreclosed  as  before  (s). 

1676.  Where  the  husband  and  wife  joined  in  a  mortgage 
of  the  wife's  estate  to  secure  the  husband's  debt,  and  the 
equity  of  redemption  was  limited  to  the  wife,  her  heirs  and 
assigns,  it  was  held,  on  the  bankruptcy  of  the  husband,  that 
the  wife  (the  assignees  waiving  their  prior  right)  might  re- 
deem (1224).  In  the  event  of  dismissal  on  non-redemption, 
the  life  estate  of  the  bankrupt  was  ordered  to  be  sold,  and, 
after  deduction  of  the  proceeds  from  the  debt,  proof  was  to  be 
admitted  for  the  residue ;  but  in  case  of  redemption  the  proof 
to  stand  for  the  whole  amount,  subject  to  any  question  as  to 
the  right  to  expunge  it  (t).  If  the  mprtgage  of  the  wife's 
estate  were  executed  by  her  and  her  husband,  part  of  the 

appears  to  be  framed  with  much  care.  (t)  Gleaves  v.  Paine,  1  De  G.,  J.  & 

Compare  16  Jnr.  mi.  S.  87;  9  Jur.,  N.  S.  367;  Paine,  Exp., 

(s)  For  form  of  decree  where  mort-  id.  701;  3  De  G.,  J.  &  S.  4.58.    And 

gagce  had  a  mortgage  of  property  be-  the  estate  of  the  husband  or  wife,  as 

longing  to  A.  and  B.  for  money  ad-  the  case  may  he,  will  be  indemnified 

vanced  to  them  in  difEerent  proportions,  out  of  the  estate  -of  the  other  of  them 

and  another  mortgage  of  the  separate  for  whose  benefit  the  money  was  raised, 

property  of  A.,  and  of  his  interest  in  Wilkinson  v.  Beale,  1  L.  J.,  Ch.  89; 

the  joint  property  to  secure  his  sepa-  Gray  v.  Dowman,  27  L.  J.,  N.  S.,  Ch. 

rate  debt,  see  Higgins  v.  Frankis,  10  702. 

Jnr.  328.  * 

3x2 
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money  having  been  advanced  to  her  before  marriage,  and  the 
equity  of  redemption  be  reserved  to  husband  and  wife,  the 
decree  for  foreclosure  will  be  against  them  both  (m)  (1761). 

1676.  Where  a  security  has  been  made  subject  to  a  deri- 
vative mortgage,  the  judgment  directs  (v)  an  account  of  what 
is  due  to  the  original  mortgagee  or  his  assignee,  and  then  of 
what  is  due  to  the  derivative  mortgagee.  And  that  upon 
payment  to  the  latter  of  the  sum  due  to  him,  not  exceeding 
the  sum  found  due  to  the  original  mortgagee,  and  on  payment 
of  the  residue  if  any  of  what  is  due  to  the  original  mortgagee, 
both  of  them  shall  reconvey.  In  case  of  default  and  foreclo- 
sure accordingly,  after  the  computation  of  the  subsequent  in- 
terest and  costs  due  to  the  derivative  mortgagee,  he  is  ordered 
to  reconvey,  on  payment  of  that  amount  by  the  original  mort- 
gagee, and,  in  default  of  payment,  the  latter  is  foreclosed; 

According  to  another  form  {w),  after  taking  accounts  of 
what  is  due  to  the  original  and  derivative  mortgagees  respec- 
tively, the  sum  due  to  the  latter  is  deducted  from  what  is  due 
to  the  former,  and  payment  is  ordered  to  be  made  to  each  of 
what  is  due  to  him  ;  upon  the  making  of  which  payments, 
both  mortgagees  are  directed  to  reconvey  as  before,  and  on 
default,  the  bill  (being  a  redemption  bUl)  is  dismissed.  But 
the  latter  form  seems  less  complete  than  the  other,  inasmuch 
as  it  assumes  that  less  is  due  on  the  derivative  than  on  the 
original  mortgage. 

Where  the  original  securities  had  been  ordered  to  be  set 
aside,  on  payment  by  the  mortgagor  of  principal,  interest  and 
costs,  the  mortgagee  and  submortgagee  may  be  ordered,  upon 
payment  of  that  amount  into  court,  to  reconvey  and  deliver 
up  the  deeds  without  waiting  for  the  settlement  of  the  ac- 
counts and  equities  between  them  {x). 

1677.  If  several  of  the  co-owners  of  an  estate  agree  to  a 
sale,  and  the  purchaser,  believing  that  the  agreement  binds 

(u)  Lewis  V.  Poole,  3  Gif.  636.  (w)  Stephenson  v.  Green,  Set.  473, 

(v)  Dalton  i).  Wilson,  Set.  Dec.  421,      ed.  3. 
ed.  3.  (ib)  Lysaght  v.  Westmacott,  33  Beav. 

417. 
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the  entirety,  pays  off  a  mortgage  on  the  property,  the  judg- 
ment will  be  against  the  shares  of  those  only  who  have  not 
concurred  in  the  sale;  and  it  will  provide  for  partition  in 
case  of  redemption  (y). 

,  Where,  after  a  decree  in  a  foreclosure  suit,  a  puisn^  mort- 
gagee made  a  derivative  mortgage,  and  the  derivative  mort- 
gagee filed  a  new  bill  against  all  the  parties  to  the  former 
suit,  praying  that  he  might  have  the  benefit  of  that  suit,  and 
might  redeem  the  prior  and  -foreclose  the  subsequent  mort- 
gagees, the  bill  was  dismissed  (z)  as  against  all  but  the  as- 
signor with  costs,  and  an  account  was  directed  of  what  was 
due  to  the  derivative  mortgagee,  for  principal,  interest  and 
costs  of  the  second  suit;  upon  payment  of  which  by  the 
assignor,  (the  costs  paid  by  him  to  the  other  defendants  in  the 
second  suit  being  on  a  rehearing  disallowed,)  within  six  months, 
the  assignee  should  reconvey ;  but  that  in  default  the  assignor 
should  be  foreclosed,  and  the  assignee  be  entitled  in  right  of 
his  security  to  the  benefit  of  the  decree  and  proceedings 
in  the  second  suit,  and  to  stand  in  the  place  of  and  use  the 
name  of  the  assignor  in  the  further  prosecution  of  the  first 
suit ;  and  in  the  meantime  should  be  at  liberty  to  attend  the 
taking  of  accounts  in  that  suit. 

1 678.  In  the  redemption  of  an  annuity  the  principle  of  the 
common  judgment  for  redemption  is  applied :  though,  from  the 
nature  of  the  transaction,  a  preliminary  declaration,  setting 
forth  the  terms  upon  which  the  security  is  redeemable,  is  ofl;en 
necessary.  After  (a)  the  usual  account  of  what  is  due  in 
respect  of  the  principal  and  interest  of  the  purchase-money 
or  other  sum  upon  payment  of  which  redemption  is  decreed, 
and  of  the  costs  of  the  grantee,  and  of  the  monies .  received 
by  him  on  account  of  the  annuity,  the  last-mentioned  monies 
are  ordered  to  be  applied,  first  in  reduction  of  interest,  and 
then  of  the  principal ;  and  reconveyance  and  the  usual  subse- 

(y)  Davies  v.  Davies,  6  Jnr.,  N.  S.  (a)  Moore  v.  Eowe,  Byne  v.  Vivian, 

1 320.  Set.  480,  ed.  3.    For  j  udgment  in  mort- 

(«)  Booth  V.  Creswicke,  8  Sim.  352;  gage  of  pension,  see  James  v.  Ellis, 

8  Jar.  323.  L.  R.,  W.  N.  1870,  269 ;  19  W.  K.  319. 
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quent  proceedings  are  directed,  upon  payment  of  what  remains 
due.  In  case  of  overpayment^  tte  grantee  is  directed  to  repay 
the  overplus  to  the  grantor. 

1679.  Where  the  mortgage  is  of  land,  and  there  is  also 
a  simple  assignment  of  stock  or  other  personal  chattels,  or 
a  policy  of  assurance,  the  proper  order  would  he  for  sale  of 
the  chattel  security  in  the  first  instance,  and  then  for  fore- 
closure in  respect  of  the  deficiency,  lest  by  taking  the  estate 
first,  the  foreclosure  should  be  opened  by  the  subsequent  sale 
ofthe  policy  (1698). 

But  where  (6)  the  assignment  of  the  policy  was  followed 
by  trusts  for  the  application  of  the  monies  to  become  payable 
by  virtue  of  the  policy,  although  it  was  doubted  whether 
those  trusts  excluded  the  right  to  sell  the  policy,  yet,  inas- 
much as,  according  to  the  letter  of  the  deed,  if  the  mortgagor 
had  died  before  the  decree,  the  mortgagee  would  have  been 
entitled  to  the  full  enjoyment  of  the  security,  by  first  apply- 
ing the  policy  monies,  and  then  foreclosing  for  the  deficiency, 
the  literal  construction  was  followed,  and  foreclosure  alone 
was  decreed;  although  it  was  liable  to  be  opened,  if  the 
mortgagee  should  afterwards  resort  to  the  monies  to  become 
payable  on  the  policy  (which  he  was  allowed  to  retain  for 
that  purpose)  to  cover  the  amount  for  which  the  estate  might 
be  insufficient. 

Hence  will  be  seen  the  importance,  where  a  mortgage  of 
chattels  is  made  as  a  collateral  security  to  a  mortgage  of  real 
estate,  of  not  inserting  any  provisions  which  may  affect  the 
mortgagee's  right  to  an  immediate  sale  of  the  chattels,  and 
thereby  abridge  the  remedy  against  the  primaay  security 
also  (c). 

1680.  A  mortgagee  who  sues  on  behalf  of  himself  and  the 
other  creditors  of  a  deceased  mortgagor  (485)  is  entitled  to 

(J)  Dyson  v.  Morris,  1  Hare,  *13.  by  one  of  the  partners  in  a  mine  where 

(c)  For  forms  of  jadgment  on  morb-  the  other  partners  have  a  right  of  pre- 

gftges  of  stock  and  chattels  see  Seton,  emption,  seeBedma^nev.S'or8ter,L.B.| 

402—406,  ed.  3  s  and  on  a  mortgage  S  Eq.  467. 
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the  usual  judgment  in  fiivour  of  an  equitable  mortgagee  (rf), 
and  also  to  that  in  favour  of  a  general  creditor  (e).  But  as  he 
may  be  satisfied  out  of  the  personal  estate,  as  the  primary  fund 
for  payment  of  the  mortgage  debt,  and  may  not  need  the 
application  of  the  security,  the  course  is  (/)  not  to  give  relief 
directly  against  the  security  by  way  of  foreclosure,  and  also 
against  the  general  estate,  but  after  the  account  of  what  is  due 
on  the  mortgage,  to  take  the  usual  accounts  of  the  personal 
estate  and  of  the  debts ;  and  if  the  personal  estate  should  be 
insufficient  to  pay  the  debts,  then  an  account  of  the  other  real 
estate  of  the  deceased,  and  to  ascertain  whether  there  be  any 
land  what  other  incumbrances  on  the  real  estate,  other  than  that 
of  the  plaintiff:  and  upon  further  consideration  the  coiwt  will 
then  be  able  to  give  the  plaintiff  the  benefit  of  his  security  and 
of  his  right  against  the  general  estate. 

1681.  The  judgment  will  be  prefaced  (in  a  redemption  suit) 
by  a  declaration  that  the  right  of  redemption  is  still  subsisting, 
or  (in  a  suit  for  foreclosure  or  sale)  that  the  security  is  valid  {g\ 
where  those  matters  have  been  in  dispute;  and  it  declares, 
where  it  is  necessary,  the  rights  and  priorities,  as  well  of  the 
several  incumbrancers,  as  of  any  person  who  has  paramount 
claims  on  the  estate  (A):  and  after  providing  for  other  inci- 
dental matters,  the  decree  directs  that  the  necessary  accounts 
be  taken,  and,  where  necessary,  that  rests  be  made  (1540), 
and  that  the  amount  due  from  the  mortgagee  on  account  of 
his  receipts  be  applied,  first  in  payment  of  interest,  and  then  of 
the  principal  of  the  mortgage  security  (i)  (1288).  It  is  also 
directed  that  the  amount  due  to  each  mortgagee  in  respect 
of  his  own  debt  be  added  to  whatever  he  may  have  paid  for 
the  redemption  of  preceding  incumbrancers,  and  aU  sums  to 

(d)  Greenwood  v.  rirth,2  Hare,  241,  (g)  Holmes  v.  Tnroer,  7  Hare,  369, 

note;  Skey  v.  Bennett,  2  Y.  &  C.  C.  C.  note  and  form;  Fanlkner  v.  Daniel,  3 

405.  Hare,  199,  establishing  judgment  debt; 

(«)  Skey  V.  Bennett,  snpra.  Carlon  v.  Farlar,  8  Bcav.  526;  and  see 

(/)  Hanman  v.  Riley,  9  Hare,  App.  Set.  455,  ed.  3. 

xl.;  Stone  V.  Van  Heythuysen,  18  Jur.  (A)  Jones  v.  GrifBth,  2  Coll.  207. 

.844;   and  see  a  decree  in  emtenso  in  (i)  Bee  In  Thomeycrof  t  v.  Crockett, 

Marshall  v.  WArarej.,  3  Dru.  &  War.  2  H.  L.  C.  246. 
236. 
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which  the  court  may  consider  him  to  be  entitled  for  improve- 
ments (1532),  or  payments  made  in  respect  or  for  the  pro- 
,  tection  (1 587)  of  his  security  or  of  the  estate  (j).  And  upon 
payment  of  the  sum  thus  ascertained  to  be  due,  by  the  person 
■whose  turn  it  is  to  redeem,  the  mortgagee  is  ordered  to  reconrey 
the  estate  to  or  according  to  the  direction  of  such  person,  where 
a  conveyance  is  necessary,  and  to  deliver  to  him  all  deeds  and 
other  documents  relating  to  the  estate. 

1683.  If  the  money  be  not  duly  paid,  the  defaulter,  being 
a  defendant,  is  generally  foreclosed  :  but  if  he  be  the  plaintiff 
in  a  redemption  suit,  his  action  will  be  dismissed  (1779),  and 
thereupon  the  mortgagee  becomes  entitled  to  hold  the  estate, 
free  from  the  debts,  in  payment  of  which  default  has  been 
made. 

But  where  a  sale  has  been  ordered  in  lieu  of  foreclosure, 
the  sale  takes  place  in  default  of  payment  at  the  appointed 
time,  and  the  produce,  being  distributed  amongst  the  incum- 
brancers according  to  their  several  rights  and  priorities,  the 
surplus,  if  any,  is  paid  over  to  the  person  who  was  the  ultimate 
owner  of  the  equity  of  redemption. 

1688.  If  an  estate  subject  to  a  mortgage  be  sold  absolutely 
under  an  extent,  and  the  money  paid  into  court,  the  crown  wiU. 
not  be  allowed  upon  motion  to  pay  off  the  mortgagee  at  once, 
without  his  consent,  but  a  reference  wiU  be  ordered  to  ascertain 
what  is  due  on  the  mortgage  (A). 

Of  the  Time  allowed  for  Payment. 

1684.  To  the  person  entitled  to  the  first  right  to  redeem, 
it  is  the  practice  to  give  six  months  from  the  date  of  the 
certificate,  which  fixes  the  amount  of  the  debt;  and  the 
equitable,  as  well  as  the  legal,  mortgagee  has  a  right  to  this 
time,  whether  the  judgment  be  for  foreclosure  or  sale  (Z),  and 

(J)  Forformof  foreclosure  judgment  (J)  Parker  «.  Housefield,  2  M.  &  K. 

.by  consent  without  account,  see  Boy-  419,  Newton  v.  Aldous,  Meux  v.  Feme, 

dell  ».  Manby,  9  Hare,  liii.  Spring  v.  Allen,  cited  there  j   Thorpe 

Qt)  The  King  v.  Coombes,  1  Pr.  207.  «.  Gartside,  2  Y.  &  C.  730;  Price  v. 
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although  the  security  be  given  for  a  debt,  which  does  not 
carry  interest  (m).  And  in  a  suit  by  a  creditor  to  enforce 
his  security  under  a  conveyance  by  the  debtor,  upon  trust  to 
sell  in  case  of  non-payment  of  principal  and  interest  by  a 
given  day,  with  covenants  by  the  creditor  not  to  sell  without 
giving  six  months'  notice,  and  by  the  debtor  to  pay  the  debt 
and  interest,  but  with  no  express  proviso  for  redemption,  the 
debtor's  power  of  preventing  the  trust  for  sale  from  arising, 
by  payment  of  the  debt,  amounts  to  a  right  of  redemption, 
and  entitles  him  to  the  common  equity  against  a  mortgagee 
coming  to  enforce  his  security  (w)  (1737). 

Whether  a  judgment  debtor,  when  his  creditor  comes  for 
foreclosure  or  sale  under  1  &  2  Vict,  c.  110,  s.  13,  is  entitled 
to  six  months  to  redeem,  seems  to  have  been  doubted,  the 
point  having  been  left  for  consideration  and  the  time  afterwards 
given  by  consent.  There  seems,  however,  to  be  little  room 
for  doubt;  the  judgment  creditor  is  a  quasi  equitable  mort- 
gagee (o),  and  having  the  remedies  incident  to  that  character, 
his  debtor  should  clearly  have  the  corresponding  equities. 

1685.  Each  of  the  persons  entitled  to  a  subsequent  right 
of  redemption  has  three  months  from  the  date  of  the  further 
certificate;  and  in  the  case  of  a  derivative  mortgage,  this 
rule  applies  to  the  original  mortgagee's  right  to  redeem,  upon 
default  of  redemption  by  the  mortgagor  of  the  original  and 
derivative  mortgages  {p). 

1686.  But  where  several  judgment  creditors  are  entitled 
to  subsequent  rights  of  redemption,  one  period  only  of  three 
months  is  given  to  them  all,  it  being  considered  that  they 
ought  not  to  stand  exactly  in  the  position  of  persons  who 
have  advanced  money  on  a  security;  the  delay  which  would 
arise  from  giving  them  successive  periods  being  also  a  good 

Carver,  3  M.  &  C.  157-163;  Lister  Jnr.  478. 

V.  Turner,  6  Hare,  281,  293;  King  v.  (o)  Boyle,  Exp.,    17  Jnr.  979 ;    3 

Leach,  2  Hare,  57;  Lloyd  v.  Whittey,  De  G.,  M.  &  G.  530.    But  see  now  27 

17  Jnr.  754.  &  28  Vict.  c.  112  (156)- 

(ro)  Meller  «.  "Woods,  1  Keen,  16.  ( p)  Dalton  ».  Wilson,  Seton,  421, 

(»)  Bell  V.  Carter,  17  Beav.  11 ;  17  ed..3. 
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reason  for  this  rule  (q).  And  it  may  happen,  as  Tvhere  eight 
subsequent  incumbrances  were  effected  upon  one  day,  that 
only  a  single  right  of  redemption  will  be  given  to  the  several 
"  mortgagees  (r).  The  same  rule  is  applied  in  the  case  of  re- 
demption by  the  members  of  a  building  society,  to  whom  an 
estate  purchased  by  their  trustees  has  been  allotted  (*);  and 
generally  to  persons  claiming  under  the  same  instrument, 
althoi^h,  as  in  the  case  of  tenant  for  life  and  remainderman, 
their  periods  of  enjoyment  are  different  (/) ;  but  where  the 
equity  of  redemption  in  different  parts  of  the  mortgaged 
estate  has  been  vested  in  several  persons  as  purchasers,  or 
purchasers  and  mortgagees,  by  instruments  of  different  dates, 
they  win  have  successive  rights  of  redemption  according  to 
priority  of  date,  as  in  llie  case  of  successive  mortgagees  of 
the  same  property  (w). 

In  case  more  than  one  of  several  persons  entitled  to  redeem 
should  be  prepared  to  redeem,  at  the  appointed  time,  liberty  is 
given  to  apply  to  the  court  without  giving  notice  to  the  plaintiff 
and  without  prejudice  to  any  question  as  to  the  rights  of  the 
defendants  as  between  themselves  («), 

The  direction  for  "  payment  within  six  months  after  the  date 
of  the  certificate,"  being  matter  which  would  have  been  inserted 
by  the  registrar  as  part  of  a  usual  order,  may  be  added  by  way 
of  correction  of  the  judgment,  on  motion  or  petition  {x). 

1687.  Contrary  to  the  usual  legal  computation,  by  which, 
except  in  the  case  of  mercantile  instruments  (y),  the  word 
*'montJh"  laeans  prima  facie  a  lunar  month,  a  calendar  month 


(?)  EadclifE  v.  Salmon,  4  De  G.  &  (j^  Title?  r.Davies,  2  T.  &  C.  C.  C. 

S.  526;  Long  v.  Stone,  Tamer,  V.-C.,  899,  n.;  BeeTor  ■».  Luck,  notwithstandr 

.18  Feb.  1852;  Stead  v.  Banks,  5  De  G.  ing  Edwards  u.  Martin,  i  Jnr.,  N.  S. 

&  S.  660;  16  Jur.  945;  Bates  v.  Hill-  1044;  28  L.  J.,  Ch.  49. 

«oat,  16  Beav.  139.    I'or  Dec.  see  Set.  («)  See  forms  of  judgments  in  Ed- 

452,  ed.  3.  wards  v.  Martin,  28  L.  J.,  Ch.  49; 

(r)  Long  D.  Storie,  23  L.  J.,  Cb.,  Bartlett «.  Eecs,  L.  R.,  12  Eq.  395. 

K.  S.  200.  («)  Bird  «.  Heath,  6  Hare,  236.   See 

(«)  Peto  V.  Hammond,  30  Beav.  495  j  Cons.  Ord.  xxiii.  s.  21. 

8  Jur.,  N.  S.  550.  (y)  Eeg.  ii.  Inhabitants  orf  Chawton, 

(*)  See  per  Wood,  V.-C,  Beeyor  v.  1  Q.  B,  247. 
Lnck,  L.  E.,  4  Eq.  537. 
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is  implied  where  the  word  is  used  alone,  to  denote  the  period 
allowed  for  redemption  (z). 


Of  enlarging  the  Time  for  Payment,  and  of  opening  the 
Foreclosure. 

1688.  The  mortgagor  may  be  relieved  from  the  strict  terms 
of  that  part  of  the  judgment  in  a  foreclosure  suit  which  directs 
payment  of  the  redemption  money  on  a  certain  day,  either  by  a 
postponement  of  that  day,  or  by  an  actual  opening  of  the  fore- 
closure, after  the  day  has  been  suffered  to  pass  without  payment. 
The  application  is  made  on  motion  by  the  person  entitled  to 
redeem,  or  it  may  be  made  at  the  hearing  of  a  special  applica- 
tion, by  the  mortgagee,  to  make  the  foreclosure  absolute  (a). 

It  is  only  in  a  foreclosure  suit,  as  a  general  rule,  and  not  in 
a  suit  for  redemption,  that  this  indulgence  is  granted ;  because, 
in  the  latter  case,  the  mortgagor  comes  to  the  court  for  relief, 
professing  that  his  money  is  ready,  but,  in  a  foreclosure  suit,  he 
redeems  by  compulsion  (J).  So  the  mortgagor's  suit  for  redemp- 
tion will  be  dismissed  after  the  day  appointed  for  payment  has 
passed,  though  he  have  subsequently  tendered  the  principal  and 
interest  due  to  the  day  of  the  tender  (c).  But,  on  special  cir- 
cumstances, the  time  for  payment  has  been  enlarged  even  in  a 
suit  for  redemption  {d). 

1 689.  Upon  good  cause  shown,  the  court  does  not'  stop  at  a 
single  enlargement  in  a  foreclosure  suit.  Relief  has  been  given 
three,  and  even  four  times  in  succession;  and  this,  although  the 
time  fixed  by  previous  orders  of  enlargement  have  been  thereby 
expressed  to  be  peremptory,  and  even  though  the  mortgagor 

(«)  Anon.,  Bam.   Ch.  824;   2  Eq.  (6)  Novosielski !.-.  WakefieM,  17  Ves. 

Ca.  Abr.  605.     So  under  4  Geo.  1,  c.  6,  417. 

in  Ireland  (Devereux    «.    Bradstreet,  (o)  Fanlkner  v.  Bolton,  7  Sim.  319. 

Wallis,  338),  and  under  8  Geo.  1,  c,  2,  The  report  in  4  L.  J.,  N.  S.,  Ch.  81, 

Ireland,  s.  4,  as  to  time  for  redemp-  states  that  the  motion  to  dismiss  the 

tion  to  mortgagee  of  evicted  lessee,  redemption    bill  was  refused    on  the 

(Biddulph  V.  St.  John,  2  Sch.  &  Lef.  affidavit  of  tender  after  the  day;  but 

512.)  the  report  in  Simons  appears  by  the 

(a)  Clay  v.  ,  9  Sim.  317,  n.j  Eeg.  Lib..to  be  correct. 

Lee  «.  Heath,  id.  307,  n.;   Alden  v.  (d)  Tipping  v.  Hawes,  10  Aug.  1810, 

Foster,  5  Beav.  692.  cited  17  Ves.  417. 
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have  undertaken,  by  signing  the  Registrar's  book,  not  to  ask  for 
any  further  time  (e). 

But  the  time  is  not  enlarged,  as  of  course,  even  upon  the  first 
application.  Some  reason  (though  a  very  strong  one  is  not 
necessary)  must  be  given  ;  as  that  the  defendant  has  used  his 
best  endeavours  to  find  an  assignee  without  success,  but  that  if 
time  be  granted  there  is  a  reasonable  prospect  of  getting  the 
money  (  /  )  ;  or  that  negotiations  for  that  purpose  are  actually 
pending.  And  the  magnitude  of  the  sum  involved,  and  of  the 
arrears  of  interest,  are  circumstances  to  which  weight  wiU  be 
given ;  but  not,  it  seems,  to  the  latter,  if  the  arrears  have  been 
suffered  to  increase  (^). 

But  something  more  than  this  seems  necessary  upon  subset 
quent  applications ;  such  as  evidence  (h)  that  some  steps  have 
been  actually  taken,  as  the  result  of  which  the  money  is  likely 
to  be  forthcoming.  And  a  strong  case  of  unexpected  delay  or 
difficulty  must  be  made  out  to  support  a  third  or  fourth  applica- 
tion. 

1690.  Under  the  usual  circumstances  of  an  application  by 
the  mortgagor,  by  reason  of  his  being  unable  to  raise  the  money 
in  time,  it  is  necessary  to  show  that  the  estate  is  an  ample  secu- 
rity for  the  debt  (z),  which  fact  was  formerly  stated  on  the  face 
of  the  order  (A).  Where,  however,  a  necessity  for  enlarging  the 
time  has  arisen  firom  the  opening  of  the  account  by  the  act  of 
the  mortgagee,  the  order  will  be  made,  although  the  security 
appear  on  the  evidence  to  be  of  doubtful  sufiiciency  ;  but  care 
will  be  taken  that  nothing  is  added  by  the  delay  to  the  amount 
of  the  debt  (l). 

1691.  The  period  granted  upon  the  first  application  is 

(e)  Anon.,  Barn.  Ch.  221;  Edwards  reason  for  refusing  an  extension  was 

V.  Cnnliffe,  1  Mad.  287.  that  the  application  was  in  violation  of 

(/)  Nanny  v.  Edwards,  4  Buss.  I245  an  express  agreement. 

Eyre  i>.  Hanson,  2  Beav.  478;  Qnarles  (i)  Eyre  ■».  Hanson, '2  Beav.  478; 

V.  Knight,  8  Price,  630.  Edwards    ».   Cnnliffe,    1    Mad.  287; 

(ff)  Holford  V.  Tate,  1  Kay  &  Jo.  Nanny  «.  Edwards,  4  Euss.  124;  Anon., 

677.  Barn.  Ch.  221. 

(A)  Edwards  «.  Cnnliffe,  1  Mad.  287.  (ft)  Geldard  v.  Hornby,  1  Hare,  251. 

See  Campbell  v.  Moxhay,  where  one  (I)  lb. 
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usually  six  months,  and  it  does  not  appear  that  any  longer 
time  has  been  granted  at  once.  The  like  period  has  also  been 
given  on  a  subsequent  application,  but  the  usual  period  has 
then  varied  from  five  to  three  months  according  to  the  circum- 
stances. 

1692.  The  order  commonly  directs,  that  the  time  be  enlarged 
upon  payment  (m)  by  the  mortgagor  to  the  mortgagee,  on  or 
before  the  day  originally  fixed  for  payment  of  the  principal,  in- 
terest and  costs  of  the  amount  certified  to  be  due  for  interest  and 
costs  on  the  mortgage ;  but  v/heve  the  large  sum  of  8,000/.  was 
due  for  interest,  the  first  order  was  made  on  payment  of  3,000/. 
only  on  account  of  interest  (w).  The  general  condition  of  pay- 
ment of  interest  will  not  be  relaxed  by  reason  of  the  infancy  of 
the  person  entitled  to  redeem  (o).  But  if,  from  the  circum- 
stances of  the  case,  or  the  shortness  of  the  interval  between  the 
time  of  application  and  of  payment  under  the  decree,  there  is 
likely  to  be  a  difficulty  in  making  the  payment  in  due  time,  the 
court  will  direct  enlargement  on  payment  of  the  interest  and 
costs  in  a  month,  or  some  other  convenient  time  from  the  date 
of  the  order(jo).  And  if  there  be  any  doubt  as  to  the  sufficiency 
of  the  security,  the  condition  will  also  be  imposed  of  immediate 
payment  of  the  interest  to  accrue  down  to  the  day  fixed  for  the 
ultimate  payment  of  the  mortgage  debt  (5-). 

If  the  time  fixed  for  payment  be  likely  to  expire  before  the 
hearing  of  objections  to  the  certificate  which  fixes  the  time  of 
payment,  the  court  will  either  enlarge  the  time  on  the  usual 
application,  or  (r)  if  the  defendant  omit  to  apply,  a  new  day 
will  be  appointed,  even  after  the  objections  have  been  over- 
ruled. 

1 693.  Where  the  right  to  redeem  is  in  dispute,  and  time  is 
required  to  prosecute  an  appeal,  the  object  of  the  court  is  to 
make  an  order,  which,  without  touching  the  judgment,  will  yet 

(m)  Edwards  v.  Cunliffe,  1  Mad.  287;  (^)  Eyre  v.  Hanson,  2  Beav.  478; 

Seton,  390,  ed.  3.  Geldard  v.  Hornby,  1  Hare,  251. 

(»)  Holford  V.  Yate,  1  Kay  &  Jo.  (y)  Geldard  v.  Hornby,  supra. 

677.  (»•)  Renvoize  v.  Cooper,  1  Sim.  &  St. 

(0)  Coombe  v.  Stewart,  13  Beav.  111.  364. 
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secure  to  tlie  person  redeeming  the  recoTcry  of  the  money  ■which 
the  judgment  requires  him  to  pay.  In  such  a  case  («)  the  terms 
imposed  will  be  the  payment  into  dourt  of  principal  and  arrears 
of  interest,  consent  to  a  receiver,  and  payment  of  interest  from 
the  commencement  of  the  suit;  or  of  principal,  interest,  and  costs 
of  suit  and  of  the  application.  The  amount  paid  in  wiU  be 
ordered  to  be  invested  at  the  risk  of  the  applicant  (t) ;  and  if 
the  dividends  or  any  interest  be  ordered  to  be  paid  to  the  mort-' 
gagee,  it  will  be  upon  his  undertaking  to  repay  the  same  upon 
the  reversal, of  the  decree. 

It  appears  to  have  been  hinted,  that  the  mortgagee's  refiisal 
to  produce  the  title  deeds  for  the  mortgagor's  inspection  (461), 
although  the  court  would  not  order  such  production,  would  be 
a  good  reason  for  enlarging  the  time  (m)  ;  but  this  opinion,  if  it 
were  really  expressed,  seems  open  to  great  doubt. 

1694.  The  order  will  in  all  cases  proceed  to  foreclose  the 
mortgagor  upon  non-payment  at  the  appointed  time  of  the  sum, 
upon  the  conditional  payment  of  which  the  order  is  made  (x). 
And  if  the  condition  be  not  complied  with  the  order  of  fore- 
closure absolute  may  be  made  as  of  course,  and  its  discharge  has 
been  refused  (y)  with  costs,  though  it  was  sworn  to  have  been 
obtained  by  surprise  during  a  treaty  between  the  parties,  and 
notwithstanding  an  affidavit  by  the  tenant  in  possession,  that  he 
was  willing  to  purchase  the  estate  for  more  than  twice  as  much 
as  was  due  on  the  security.  But  the  order  will  be  discharged 
if  the  mortgagee  by  his  own  act  (as  by  receiving  rent)  vary  the 
amount  due  between  the  date  of  the  certificate  and  of  the  order 
absolute  (z). 

1695.  The  court  will  also  appoint  a  new  day  for  payment  of 

(a)  Monkhonse    v.    Corporation    of  (»)  Edwards    v.   Cnnliffe,    1   Mad. 

Bedford,  17  Ves.  380;  Finch  v.  Shaw,  287;  Eyre  <e,  Hanson,  2  Beav.  478, 

20  Bear.  655;  and  see  Holford  «.  Yate,  and  other  cases. 

1  Kay  &  Jo.  677.  (y)  Jones  «.  Roberts,  M'Clel.  &  Y. 

(t)  Finch  V.  Shaw,  20  Beav.  555;  567. 

see  Taylor  v.  Waters,  1  Myl.  &  C.  266;  («)  Holford  v.  Yate,  1  Kay  &  Jo. 

5  L.  J.,  N.  S.,  Ch.  210.  677;  see  statement  of  the  case. 

(m)  Per  Lord  King,  Mos.  246. 
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the  mortgage  debt,  after  default  has  been  made  on  the  day 
first  fixed ;  and  even  after  inrolment  of  the  judgment,  or  of  the 
order  absolute  for  foreclosure,  and  without  vacating  the  inrol- 
ment (a).  And  this  has  been  done  in  favour  of  the  heir  of  the 
mortgagor,  where  the  latter  was  foreclosed  on  his  own  consent, 
given  by  signing  the  registrar's  book  (b). 

But  then  the  applicant  must  not  only  show  that  he  will 
be  able  to  redeem,  if  further  time  be  given,  but  he  must 
also  account  satisfactorily  for  non-payment  at  the  proper 
time. 

The  expectation  that  the  money  wiU  be  ready,  founded  upon  a 
treaty  already  commenced  with  a  proposed  assignee  ;  ignorance 
of  the  confirmation  of  the  master's  report ;  misinformation  as  to 
the  day  fixed  for  payment ;  irregularity  in  the  proceedings  of  the 
suit,  prior  to  the  order  absolute ;  the  illness,  or  accidental  inabi- 
lity to  travel,  of  the  person  charged  with  payment  of  the  money, 
and  poverty,  which  could  be  shown  to  be  but  temporary,  are 
matters  which  in  the  various  cases  (e)  have  been  admitted  as 
reasons  for  granting  further  time,  after  inrolment  of  the  decree 
for  foreclosure.  But  an  irregular  act,  done  under  what  might 
have  been  fairly  considered  to  be  a  correct  view  of  the  law,  and 
not  fi-om  fi-audulent  motives,  will  not  be  a  ground  for  setting 
aside  the  order  absolute  after  inrolment  (rf).  Nor,  it  seems, 
would  the  foreclosure  be  opened  by  an  inadvertent  statement  in 
a  contract  for  the  sale  ,of  the  property,  that  it  is  made  under  a 
power  of  sale  in  the  mortgage  (e). 


(a)  Cocker  v.  Bevls,  1  Ch.  Ca.  61 
Ismoord  v.  Claypool,  9  Sim.  317,  n. 
Nanfan  v.  Perkins,  9  Sim.  308,  n. 
Crompton  v.  Earl  of  Effingham,  id, 
311,  n.;  Jones  v.  Creswieke,  id.  304 
5  Jnr.  763;  Booth  v.  Creswieke,  6  id. 
1023 ;  Ford  ■<..  Wastell,  6  Hare,  229 


the  order  absolute  on  condition  of  pay- 
ment, and  on  non-payment  thg  order 
absolute  to  stand.  See  also  Crompton 
V.  Lee,  9  Sim.  311,  n.;  Nanfan  v.  Per- 
kins, id.  308,  n. 

(5)  Abney  v.  Wordsworth,  9  Sim. 
317,  n. 


2  Ph.  591.     Thornhill  v.  Manning,  1  (c)  See  the  cases  cited  above,  and 

Sim.  N.  S.  451,  where  it  is  said  to  have  see  Joachim  v.  M'Douall,  9  Sim.  314, 

been  Sir  J.  Wigram's  impression,  that  n.;  Ford  v.  Wastell,  6  Hare,  229;  2 

the  enlargement  leaves  the  order  abso-  Ph.  691. 

lute  untouched  (and  see  Ismoord  v.  (d)  Patch  v.  Ward,  L.  B.,  3  Ch.  203. 

Claypool,  9  Sim.  317,  n.).    But  Sir  J.  (e)   Watson  v.  Marston,  4  De  G., 

Wigram  said,  that  the  order  should  be  M.  &  G.  230;  per  Turner,  L.  J. 
to  vacate  the  inrolment  and  discharge 
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1696.  The  time  of  payment  may  also  be  postponed,  by  the 
death  of  one  of  several  mortgagees  entitled  on  a  joint  account 
■where  payment  was  directed  to  be  made  to  them  all  {g),  or  ,by 
reason  of  some  act  done  by  the  mortgagee ;  as  if,  being  in  pos- 
session, he  receive  rents,  or  other  monies  on  account  of  the  estate, 
after  the  sum  due  has  been  certified  (A) :  because  the  amount 
being  then  varied,  the  order  absolute  cannot  be  obtained,  but 
the  account  must  be  carried  on,  and  a  new  day  fixed  for  pay- 
ment (1548).  This  may  be  done  on  the  motion  of  either  of 
the  parties.  And  if  the  person  entitled  to  redeem  make  objec- 
tion, the  mortgagee  will  not  be  suffered  to  verify  by  affidavit  the 
amount  received,  and  pay  it  over  at  once  (e).  But  it  .is  not  ne- 
cessary to  carry  on  the  account  and  to  fix  a  new  day  where  the 
rent  has  been  received  after  default,  though  before  the  affidavit 
of  default  was  made  (_/).  The  mortgagee  is  not  on  the  other 
hand  entitled  to  any  right  to  postpone  redemption,  after  the  day 
fixed  for  payment,  until  payment  by  the  person  redeeming^  of 
sums  which  have  been  subsequently  added  to  the  debt,  in  respect 
of  another  security;  because  this  would  be  to  alter  a  judgment 
upon  an  interlocutory  application  (A). 

It  seems,  also,  that  it  is  not  the  practice  (Z)  to  put  the  person 
redeeming,  upon  terms  of  immediate  payment  of  the  interest 
and  costs,  when  the  time  is  thus  enlarged  by  reason  of  the 
act  of  the  mortgagee;  but  the  order  has  been  made  in  that 
form  (m),  where  there  was  a  doubt  as  to  the  sufficiency  of  the 
security, 

1697.  The  foreclosure  may  also  be  opened  by  the  act  of  the 
mortgagee  (k),  if  he  sue  the  mortgagor  upon  his  covenant  or 
bond,  where  the  estate  proves  insufficient,  to  satisfy  the  mort- 


{g)  Blackburn  v.  Caine,   22  Beav.  (_/)  Constable   v.  Howick,    5  Jnr., 

614 ;  Kingsford  «.  Poile,  8  W.  B.  110.  N.  S.  331. 

(h)  Garlicki).  Jackson,  4  Beav.  164;  (A)  Barron  v.  Lancefield,  17  Bear. 

Alden  v.  Foster,  5  Beav.  592;  ElUs  v.  208. 

Griffiths,  7  Beav.  83;   Frees  o.  Coke,  (V)  Buchanan  ».  Greenway,  12  Beav. 

L.  E.,  6  Ch.  645.  355,  and  other  cases  above. 

•  (i)  Buchanan  ii.  Greenway,  12  Beav.  (m)  Geldard  v.  Hornby,  1  Hare,  251. 

355 ;    but  see  Oxenham   a.  Ellis,   18  (n)  Cook  v.  Sadler,  2  Vem.  235. 
Beav.  693. 
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gage  debt.    And  this,  though  the  decree  have  been  signed  and 
inroUed  (o). 

1698.  The  mortgagee,  it  will  be  remembered,  has  a  general 
right  to  enforce  all  his  remedies  at  the  same  time  (482).  Now, 
if  he  proceed  first  upon  his  covenant  or  bond,  and  obtain  part 
payment  of  his  debt,  he  may  still  foreclose  for  the  residue; 
but,  if  he  proceed  by  foreclosure  iSrst,  and  then,  finding  the 
estate  insufiicient  to  satisfy  the  debt,  goes  on  to  sue  upon  his 
covenant  or  bond  for  the  deficiency,  equity  wUl  only  permit 
him  to  do  this,  upon  giving  a  new  right  of  redemption  to  the 
mortgagor:  for  if  the  mortgagee  take  his  legal  remedy  first, 
the  mortgagor  retains  his  right  to  redeem,  and  the  mortgagee 
ought  not,  by  electing  to  take  the  estate  first,  to  be  able  to  get 
both  it  and  the  debt. 

And  the  rights  of  the  mortgagor  and  mortgagee  being  cor- 
relative, the  latter  is  not  entitled  to  proceed  for  the  deficiency 
after  foreclosure,  if  by  his  own  act,  as  by  selling  the  estate 
to  a  stranger,  the  mortgagor  be  prevented  from  redeeming  (p) 
(494). 

It  seems  consistent  with  the  principle  that  the  mortgagee 
cannot  generally  sue  for  the  deficiency  after  foreclosure,  if 
he  be  not  able  to  restore  the  estate,  that  if  the  estate  have  been 
put  up  for  sale,  and  bought  in  by  the  mortgagee,  or  a  trustee 
for  him,  the  rights  of  the  parties  should  remain  as  if  there  had 
been  no  sale.  It  seems,  in  fact,  to  have  been  the  opinion 
of  Lord  Thurlow,  in  such  a  case,  that  the  mortgagee  might 
proceed  at  law,  and  an  offer  was  made  to  continue  the  injimc- 
tion  against  the  judgment,  if  the  plaintiff"  would  bring  the 
money  into  court.  But  the  bill  of  the  mortgagor  was  not 
directly  for  redemption,  but  only  for  delivery  of  the  bond,  and 
for  an  injunction  against  the  judgment;  and  it  was  not  said 
whether  or  not  the  condition  of  redemption  should  be  attached 
to  the  right  to  sue  (q). 

(o)  Dashwood  v.  Blythway,  1  Eq.  ker,  8  Ves.  527,  and  13  id.  198. 

Ca.  Abr.  317.  (?)  Tooke  i:  Hartley,  2  Bro.  C.  C. 

(p)  Lockhart  v.  Hardy,  9  Beay.  349 ;  125.    The  correctness  of  the  report  has, 

and  see  Tooke  v.  Hartley,  2  Bro.  C.  C.  been  disputed,  and  the  confusion  of  the 

125;  2  Dick.  785j  and  Perry  v.  Bar-  arguments  as  stated  is  such,  that  there 

M.     VOL.  II.  3  T 
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In  a  note  supposed  to  have  been  made  by  Eichards,  C.B,(r), 
when  at  the  bar,  it  is  said  to  have  been  held  in  this  case,  that 
the  mortgagee  may  sell,  and  also  sue  on  his  bond,  there  being 
no  reason  why  a  lender  should  lose  part  of  his  debt,  and  not  be 
able  to  enforce  his  additional  security.  But  this  strikes  at  the 
whole  rule,  which,  permitting  the  mortgagee  to  sue  first,  and 
then  to  foreclose,  restrains  him  from  suing  after  foreclosure, 
without  giving  a  new  right  to  redeem;  a  rule  which  is  con- 
sistent with  equity,  and  a  proper  check  upon  speculating  mort- 
gagees. Before  the  foreclosure  is  complete  the  lender  may  use 
aU  his  remedies  at  once,  and  if  he  foreclose  he  has  a  chance 
of  profit.  Why  then  should  he  complain  if  the  estate  turn  out 
of  less  value  than  the  debt  ?  It  has  been  said  (s),  that  until 
the  estate  be  sold  he  canijot  tell  its  value,  and  therefore  does 
not  know  whether  his  debt  be  satisfied  or  not.  But,  if  a 
purchaser  out  of  possession  can  judge-  of  the  value  of  the  estate 
to  buy,  the  mortgagee  in  possession  can  surely  form  as  good  an 
estimate. 

1 699.  It  is  considered,  however,  that  the  rule  does  not  apply 
to  the  case  in  which  a  mortgagee  has  not  foreclosed,  but  has 
sold  the  estate  under  his  power  of  sale  ;  this  being  one  of  the 
remedies  expressly  given  by  the  security  for  the  recovery  of  the 
debt,  and  the  exercise  of  which,  by  reason  of  his  liability  to 
account  for  any  surplus,  gives  him  no  chance  of  profit,  and 
ought  not  to  prevent  him  from  recovering  any  deficiency  {t). 

And  even  after  foreclosure,  if  the  mortgagee  be  prevented 
from  restoring  the  estate  by  an  occurrence  for  which  he  is  not 
responsible — such  as  an  eviction  by  a  superior  landlord  where 
the  mortgagee  was  not  liable  to  pay  the  rent  or  to  perform  the 
covenants — the  general  rule  does  not  apply  (m). 

1700.  The  foreclosure  will  also  be  opened  if  the  judgment 
have  been  obtained  by  false  evidence  (a;),  or  other  fraudulent 

cannot  be  said  to  be  any  clear  authority  L.  R.,  8  C.  P.  358,  though  decided  on 

on  the  point.  a  question  of  pleading,  appears  to  sup- 

(?■)  See  2  Bro.  C.  C.  Belt's  ed.  port  this  proposition. 

Is)  Loyd  V.  Mansell,  2  P.  Wms.  73.  (u)  Burrell,  Re,  L.  R.,  7  Eq.  399. 

(f)  The  case  of  Rudge  v.  Richens,         {a;)  Loyd  v.  Mansell,  supra. 
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or  collusive ( 3/)  practice;  as  other  judgments  are  set  aside 
under  the  like  circumstances  (2;) :  but  actual  fraud  and  con- 
trivance, and  not  merely  constructive  fraud,  must  be  shown  for 
the  purpose  (a). 

So  an  estate  was  held  (i)  to  be  redeemable,  notwithstanding 
a  release  of  the  equity  of  redemption,  more  than  twenty  years 
old,  and  a  decree  of  foreclosure  by  consent,  more  than  five 
years  old,  signed  and  enrolled ;  because  the  release  was  made 
upon  a  secret  trust  to  pay  the  mortgagor  an  annuity,  the  land 
being  also  of  much  greater  value  than  the  debt.  And  after 
sixteen  years  a  decree  has  been  opened  (c),  under  the  concur- 
rent circumstances  of  a  great  excess  in  the  value  of  the  estate, 
and  the  distressed  condition  of  the  mortgagor;  the  last  cir- 
cumstance being  probably  an  indication  of  oppression  on  the 
mortgagee's  part ;  for  the  court  is  generally  unwilling  to  open 
a  foreclosm-e  after  long  acquiescence,  especially  if  buildings 
or  other  improvements,  or  settlements,  have  been  made  on  the 
faith  of  the  decree,  and  where  the  foreclosure  has  been  by  con- 
sent ;  and  has  refused  such  relief  after  six  years  {d). 

1701.  The  foreclosure  cannot  be  opened  in  part;  and  an 
action  which  admits  the  validity  of  the  judgment  as  to  some 
of  the  parties  to  the  suit,  and  seeks  to  open  it  only  as  to  one 
of  them,  is  therefore  demurrable  (e). 

1 703.  The  court  has  refused  to  open  a  decree  after  it  had 
been  signed  and  inroUed,  on  the  mere  ground  of  the  overvalue 
of  the  estate  (though  it  has  been  said  that  a  sale  at  an  under- 
value v/ould  be  a  substantial  objection  on  a  suit  to  set  aside  the 
sale)  (/),  or  of  parol  declarations  concerning  the  mortgage,  if 


(y)  Harvey  v.  Tebbutt,  1  J.  &  W.  476,  note  to  pi.  Ij  Lant  v.  Crisp,  id. 

197.  469;  Fleetwood  v.  Jansen,  2  Atk.  467; 

(z)  Gore  v.  Stacpoole,  1  Dow,  18.  and  see  Tbomhill  v.  Manning,  1  Sim., 

(a)  Patch  V.  Ward,   L.  K.,  3  Ch.  N.  S.  451;  Jones  v.  Kendrick,  2  Eq. 

203.  Ca.  Abr.  602;  5  Bro.  P.  C.  244. 

(*)  Morley  v.  Elways,   1  Ch.  Ca.  (e)  Patch  v.  Ward,  4  Gif.  96;  9 

107.  Jnr.,  N.  S.  373. 

(0)  Burgh  V.  Langton,  16  Van.  476.  (/)  Per  Lord  Manners,  C,  Light- 

{d)  Tooke  v.  Bishop  of  Ely,  16  Vin.  bnme  v.  Swift,  2  Ba.  &  Be.  207. 

3  y2 
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there  be  no  fraud  {g).  And  a  bill  so  filed  for  redempton,  on 
the  ground  of  parol  declarations  by  the  mortgagee,  both  before 
and  after  the  decree,  that  he  was  willing  to  take  his  money,  the 
fraud  being  denied,  was  dismissed  with  costs  (A). 

Nor  can  a  mortgagor  be  relieved  against  a  decree  of  fore- 
closure, obtained  by  consent  upon  unwritten  terms,  alleged  to 
have  been  agreed  upon  by  the  solicitors  of  both  parties,  and 
with  which  the  mortgagee  afterwards  refiised  to  comply,  by  a 
suit  for  performance  of  the  agreement;  parol  evidence  of  the 
terms  of  the  agreement  being  inadmissible:  but  it  seems,  that 
upon  sufficient  parol  evidence,  the  foreclosure  might  have  been 
opened,  on  the  ground  that  the  agreement  concerned  an  order 
of  court,  and  was  made  by  persons  competent  to  agree  upon  its 
terms  (J). 

1 703.  The  foreclosure  will  not  be  opened,  by  reason  that 
the  mortgage  has  been  mentioned  by  the  mortgagee  in  his  will 
as  a  debt  (K),  as  mortgage  money,  or  as  an  interest  in  property 
mortgaged  to  him  (Z) ;  but  the  property  will  pass  by  the  will, 
according  to  the  actual  interest  of  the  testator. 

1 704.  The  circumstance,  that  a  decree  for  sale  erroneously 
directs  payment  of  the  surplus  money  to  the  tenant  for  life, 
will  not  be  a  reason  for  opening  the  decree  after  a  lapse  of 
some  years,  if  the  sale  have  been  fairly  conducted,  and  there 
were  in  fact  no  surplus  {m)  ;  though  the  objection  would  have 
been  substantial,  if  a  surplus  had  really  been  paid  to  tlie  tenant 
for  life ;  and  redemption  may  be  afterwards  decreed  of  an  estate 
which  has  been  sold  by  the  mortgagee,  under  his  power,  if  due 
notice  were  not  given  according  to  the  deed  (w). 

1705.  If  the  mortgagor  have  not  insisted  at  the  hearing 
of  a  foreclosure  suit,  or  on  the  taking  of  the  accounts,  upon 

(j7)  Whishall  v.  Short,  7  Vin.  397.  (I)  Silberschildt  v.  Schiott,  3  Ves. 

(7t)  Eoscarrick  v.  Barton,  1  Ch.  Ca.  &  B.  45 ;  Legros  v.  Cockerell,  6  Sim. 

218.  384. 

(i)  Cox  V.  Peele.  2  Bro.  C.  C.  384.  (m)  Lightbume  r.  Swift,  2  Ba.  &  Be, 

(J)  Tooke  V.  Bishop  of  Ely,  15  Vin.  207.    ' 

Abr.  476,  n.,  pi.  1  j  2  Eej.  Ca.  Abr.  («)  Sec  Smith  v.  Fox,  6  Hare,  386. 
q08, 
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his  right  to  redeem,  he  ought  not  to  be  admitted  to  redeem 
afterwards,  except  upon  new  matter.  And  if  he  bring  a  suit 
for  redemption,  after  he  has  acquiesced  in  a  judgment  for  fore- 
closure, the  time  for  redemption  under  that  judgment  ought  not 
to  be  enlarged  on  motion ;  because  (o),  notwithstanding  the 
foreclosure,  the  plaintiff  will  have  the  benefit  at  the  hearing 
of  any  equity  which  may  arise  upon  his  redemption  suit. 

1706.  If  an  incumbrancer  who  seeks  to  open  the  foreclo- 
sure and  to  redeem,  on  the  ground  that  he  was  not  a  party  to 
the  suit,  be  in  an  obscure  station  and  his  means  'doubtful,  he 
will  be  ordered  to  give  security  for  costs  in  case  he  do  not 
redeem  ( p). 

Of  the  Reconveyance  and  Delivery  of  Possession  of  the 
Estate  and  the  Discharge  of  the  Security. 

1707.  The  mortgagee  cannot  refuse,  when  the  estate  is 
redeemed,  to  restore  possession  of  it  to  the  mortgagor,  or 
those  claiming  under  him ;  having  no  right,  whether  the  mort- 
gagor's title  be  good  or  bad,  to  dispute  it ;  or  to  deal  with  the 
security  in  such  a  manner,  that  upon  discharge  of  the  debt 
the  estate  cannot  be  restored  {q) :  nor  can  the  mortgagee  claim 
to  retain  the  estate  on  the  ground  that  the  mortgagor  has 
covenanted  -with  the  mortgagee  with  respect  to  a  separate 
matter,  upon  which  a  judgment,  which  would  be  a  Hen  upon 
the  land,  might  ultimately  be  obtained ;  or  that  another  debt 
might  be  added  to  the  security  in  case  of  a  sale,  where  no  sale 
took  place  (r) ;  and  where,  after  decree  to  account  and  pending 
exceptions  to  the  master's  report,  the  mortgagee  committed 
waste,  he  was  ordered  to  redeliver  possession  to  the  mortgagor ; 
who,  however,  being  a  pauper,  was  ordered  to  give  security 
to  abide  the  event  of  the  accoimt  (s).     At  the  present  day 

(0)  Fleetwood  v.  Jansen,  2  Atk.  467.  M.  &  G.  293;  Walker  v.  Jones,  L.  E., 

{p)  Bird  V.  Gand7,  7  Vin.  Abr.  45,  1  P.  C.  EO ;  3  Mo.  P.  C,  N.  S.  397. 

pi.  20  j  2  Eq.  Ca.  Abr.  251,  n.;  and  (r)  Mayor  of  Brecon  v.  Seyoipnr, 

see  Stevens  v.  WiUiams,  1  Sim.,  N.  S.  5  Jur.,  N.  S.  1069;  Chilton  v.  Carring- 

545.  ton,  15  C.  B.  95. 

(2)  Tasker  v.  Small,  3  Myl.  &  Cr.  (s)  Hanson  v.  Derby,  1  Ve).-n.  393. 

63,  70  J  Thornton  v.  Court,  3  De  G., 
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a  receiver  would  probably  be  appointed  under  such  circum- 
stances. 

Where  the  mortgagee  has  notice  of  a  prior  equitable  right 
in  a  person  claiming  under  the  mortgagor,  he  may  refuse  to 
reassign  the  legal  estate  to  the  mortgagor,  or  a  puisn6  incum- 
brancer, without  the  consent  of  the  owner  of  the  prior  right. 
Therefore  (t),  where  a  mortgagee  B.  was  paid  off  by  C,  but 
refused  to  assign  to  him  upon  the  ground  of  a  prior  equitable 
lien  in  A. ;  in  suits  filed  by  the  contending  parties  it  was 
decreed  that  A.  might  redeem  C,  and  in  that  case  that  B. 
should  assign  to  A.  wiliout  prejudice ;  no  assignment  being 
necessary  by  C.  or  the  mortgagor.  In  case  of  his  not  paying 
C,  A.  to  be  foreclosed.  In  case  of  payment  A.  to  be  redeemed 
by' the  mortgagor  on  payment  of  what  he  should  hare  paid  C, 
viz.,  his  own  debt  and  costs,  and  B.'s  costs  which  he  was  decreed 
to  pay.     The  mortgagor  to  be  foreclosed  on  nonpayment. 

And  imtU  redemption  the  mortgagee  may  hold  the  estate 
against  everybody  who  has  not  a  paramount  title,  and  if  posses- 
sion have  been  got  against  the  mortgagee  by  fraud,  pending  the 
suit,  the  estate  must  be  restored  before  redemption  (m). 

1708.  Where  a  legal  security  is  the  subject  of  tlie  suit, 
the  decree  provides,  that,  upon  payment,  the  mortgagee  shall 
surrender  or  reconvey  to  the  person  redeeming  (whether  he  be 
the  mortgagor  himself,  or  one  claiming  under  him  as  a  puisn6 
mortgagee  or  otherwise),  free  from  incumbrances  by  the  mort- 
gagee, or  any  claiming  under  him ;  and  shall  deliver  upon  oath 
all  deeds  and  other  documents  relating  to  the  estate.  But  if 
the  person  who  redeems  has  only  a  partial  interest  in  the  estate, 
it  must  be  conveyed  subject  to  the  rights  of  redemption  of  the 
other  persons  interested  {x).  And  if  and  so  long  as  the  right 
of  the  redeeming  party  is  only  under  a  contract  which  may  not 
be  performed,  he  is  not  entitled  to  require  delivery  of  the  deeds 
or  a  conveyance,  the  mortgagee  being  in  the  meantime  entitled 

(«)  Banks  v.  Whittall,  1  De  G.  &  S.  pi.  13;  and  see  Tyson  v.  Cox,  T.  &  E. 
541.  396. 

Qii)  tant  v.  Crispej  2  Eq.  Ca.  Abr.  (oj)  Pearce  i>.  Mowla,  L.  R.,  5  Ch. 
599 j  15  Tin.  Abn  "Mortgage,"  469,      227;   Elisha  i>.  Elisha,  Seton,  ed.  S, 

476. 


AND  DELIVERY  OF  POSSESSION.  1063 

to  withhold  them  until  the  title  is  complete  ( y).  If  the  mort- 
gagee be  in  possession,  it  is  also  proper  to  add(^),  that  he  shall 
deliver  possession  of  the  mortgaged  estate ;  for  the  person  re- 
deeming is  not  to  be  put  to  his  ejectment  after  payment  to 
recover  the  possession. 

The  decree  then  provides,  that,  in  default  of  payment,  the 
person  to  whom  the  right  of  redemption  was  given,  do  stand 
foreclosed;  but  this  should  not  be  followed  by  any  order  to  give 
possession,  because  the  legal  estate  is  already  in  the  mortgagee, 
and  he  is  left  to  his  ejectment  (a),  if  he  cannot  othei-wise  get 
into  possession. 

1 709.  Where  the  security  is  equitable,  the  mortgagee  upon 
redemption  is  ordered  to  deliver  up  all  deeds,  &c.  in  his 
custody  relating  to  the  estate,  to  the  person  redeeming,  but 
in  case  of  nonpayment,  the  party  making  default  is  ordered 
to  convey  or  surrender  to  the  mortgagee,  free  from  incum- 
brances (S)  (1644);  or  if  a  sale  be  directed,  the  produce  is 
ordered  to  be  paid  to  the  credit  of  the  cause,  to  be  applied 
as  the  decree  directs. 

Where  the  estate  had  been  sold  by  the  mortgagee  under 
his  power  of  sale  in  the  mortgagor's  lifetime,  the  surplus  money 
paid  into  court  was  paid  out  to  the  administrator  of  the  mort- 
gagor, though  the  heir-at-law,  disputing  the  validity  of  the 
mortgage,  had  commenced  an  ejectment  against  the  pur- 
chaser (c)  (81 3). 

1710.  The  reconveyance  is  directed  in  terms  applicable  to 
the  interest  of  the  person  to  whom  it  is  to  be  made.  Where 
a  single  right  of  redemption  is  given  to  several,  one  of  whom 
may  redeem  separately;  as  to  successive  tenants  for  life(rf), 
to  tenant  for  life,  or  his  assignee,  and  tenant  in  tail,  joint 

(y)  Pearce  V.  Mortis,  sapra.  (J)  Holmes  v.  Turner,  7  Hare,  370, 

(z)  Yates  V.  HalnUy,  2  Atk.  363;  n.;  Tootner  v.  Stnrgis,  6  De  G.  &  S. 

Arthur  v.  Higgs,  Evans  v.  Kinsey,  Set.  737;  Pryce  v.  Bury,  17  Jur.  1173. 

468,  ed.  3.  (c)  Mary  Smith's  Mortgage,  Ee;  9 

(a;  Sutton  i).  Stone,  2  Atk.  101;  W.  R.  799. 

Wood  «.  Hodges,  2  Fowl.  Exch.  Pract.  (d)  Aynsley  f.  Keed,  Set.  166;  294, 

342.  ed.  3. 
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tenants  (e),  or  tenants  in  common,  the  decree  directs  a  convey- 
ance to  be  made  to  them,  or  to  such  of  them  as  shall  redeem ; 
or,  as  to  the  latter,  the  conveyances  may  be  ordered  to  be 
made  to  them  of  their  specified  proportions  of  the  equity  of 
redemption  (/). 

Where  the  right  is  given  to  representatives,  or  to  husband 
and  wife,  the  order  is  merely  to  convey  to  them  or  as  they 
shall  appoint. 

Settled  estates  are  directed  to  be  conveyed  upon  the  trusts 
of  the  win  or  settlement,  under  which  the  limitations  have 
been  created  (g).  Where  a  single  right  is  given  to  a  person 
claiming  under  a  settlement,  and  to  another  party,  to  redeem 
settled  and  unsettled  estates,  the  former  being  entitled  to 
redeem  aU,  but  the  latter  those  which  are  unsettled  only,  the 
unsettled  estates  are  directed  to  be  conveyed  to  the  redeeming 
parties,  or  to  him  who  shall  redeem,  and  the  settled  estates 
upon  the  trusts  of  the  settlement  (A)  (1796).  And  in  case  of 
infancy,  the  reconveyance  is  ordered  to  be  made  to  such  person 
as  shall  for  that  purpose  be  named  in  the  chief  clerk's  certi- 
ficate (z). 

1711.  A  reconveyance  upon  payment  of  the  debt,  where 
the  time  has  been  enlarged  after  inrolment  of  the  order  abso- 
lute for  foreclosure,  will  be  made  subject  to  any  contract 
which  the  mortgagee  has  entered  into  concerning  the  estate 
after  the  inrolment ;  upon  the  faith  and  from  the  date  of  which 
he  has  full  power  to  deal  with  the  estate  as  his  own  (k). 

1713.  And  upon  foreclosure,  if  there  be  a  paramount  claim 
(such  as  dower),  una£Pected  by  the  decree,  the  right  of  the 
claimant  will  be  declared,  or  the  foreclosure  will  be  expressly 
made  subject  to  it  (Z).     And  incumbrancers  taking  the  estate, 

(e)  Sober  v.  Kemp,  6  Hare,  1G2,  n.  {?!,)  Chappell  v.  Bees,  1  De  G.,  M.  & 

(/)  Sambrooke   v.   Hanbniy,    Set.  G.  393. 

437,  ed.  3j  Thorneycroft  v.  Crockett,  (i)  Seton,  ed.  3,  p.  689. 

2  H.  of  L.  C.  247.  (J)  Thornhill  v.  Manning,  1  Sinl. 

(g)  Aynsley  v.  Keed,  Set.  Dec.  supra;  N.  S.  451. 

Colycrr.  Colyerj9L,  T.,N.  S.  214.  (0  Jones  ■e.  Griffith,  2  Coll.  208; 

Set.  424,  ed.  3. 
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or  money  whicli  represents  it  {m),  will  be  ordered  to  discharge 
any  liabilities,  past  or  future,  to  whicli  the  estate  may  be  sub- 
ject, or  to  make  any  payments  which  other  incumbrancers 
ought  to  have  received  out  of  the  estate.  So  tenants  by  the 
curtesy  (n),  and  other  tenants  for  life,  will  be  ordered,  upon 
taking  the  estate,  to  pay  the  past  and  future  interest  upon  the 
mortgage  (1558). 

1718.  If  the  person  in  whom  the  estate  wiU  vest  by  virtue 
of  the  foreclosure  be  a  trustee,  the  decree  declares,  that  in 
case  of  foreclosure  such  person  is  to  be  considered  as  a  trustee 
of  the  mortgaged  premises  for  the  benefit  of  the  cestuis  que 
trust,  according  to  their  respective  proportions  of  the  mort- 
gage debt  (0).  And  so  on  redemption  by  a  person  entitled  to 
a  partial  interest  under  the  settlement,  the  mortgagee  may 
requii'e  the  insertion  of  an  express  declaration  in  the  recon- 
veyance, that  it  is  made  subject  to  the  trusts  of  the  settle- 
ment (^). 

1714.  The  mortgagee  is  not  obliged  to  assign  the  mortgage 
debt  to  the  mortgagor  upon  redemption ;  or  to  a  purchaser,  when 
the  security  is  paid  oflf  out  of  the  proceeds  of  a  sale  under  a 
decree  (y) ;  or  to  convey  to  any  other  person  as  a  mortgagee  in 
his  own  place ;  being  bound  only  to  reconvey  the  estate  to  the 
owner  of  the  equity  of  redemption  (?■).  And  he  may  refuse  to 
execute  a  reconveyance  containing  incorrect  recitals;  but  not 
a  reconveyance  without  recitals  which  is  approved  by  aU  the 
parties  interested  in  the  equity  of  redemption  (s). 

But  where  a  purchaser  from  the  mortgagor  buys  free  from  in- 
cumbrances, and,  desiring  to  take  an  assignment  of  the  security, 
procures  the  mortgagee  to  release  the  mortgagor  from  all  liabi- 
lity in  respect  of  the  mortgage  debt,  and  protects  him  against 
any  additional  expense  arising  from  the  form  of  the  conveyance, 

(«»)  See  Barnes  v.  Eacster,  1615.  (2)  James  v.  Bion,  3  Sw.  i3i\  Col- 

(»j)  Dale  V.  Taylor,  Set.  231,  ed.  2;  yer  v.  Colyer,  9  L.  T.,  N.  S.  2U. 

475,  ed.  3.  (fi  Dunstan  «.  Patterson,  2  Ph.  341 ; 

'  (0)  Set.  424,  ed.  3.  Anop,,  2  Mol.  505. 

(^)  Wicks  v.  Scrivens,  1  J.  &  H.  («)  Hartley  v.  Burton,  L.  it.,  3  Ch; 

215.  App.  36S, 
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the  mortgagor  cannot  refuse  to  convey  the  equity  of  redemption 
in  such  a  manner  as  to  keep  the  security  on  foot  (f). 

1715.  On  the  discharge  of  a  mortgage,  under  ordinary  cir- 
cumstances, the  estate  is  reconveyed  to  the  owner  of  the  equity 
of  redemption,  or  the  mortgage  term  is  surrendered  by  a  concise 
deed  of  conveyance  or  surrender,  purporting  to  be  made  in  con- 
sideration of  the  payment  of  all  monies  due  in  respect  of  the 
security;  with  a  covenant  by  the  reconveying  party  that  he  has 
done  no  act  to  incumber  (m).  The  same  course  is  usually  adopted 
on  the  discharge  of  an  equitable  mortgage  created  by  deed ; 
although  by  the  mere  receipt  for  the  mortgage  debt  the  mort- 
gagee's interest  in  the  estate  becomes  revested  (x). 

Since  the  7th  August,  1874,  the  legal  personal  representative 
of  a  mortgagee  of  a  freehold  estate,  or  of  a  copyhold  estate  to 
which  the  mortgagee  shall  have  been  admitted,  may,  on  pay- 
ment of  all  sums  secured  by  the  mortgage,  convey  or  surrender 
the  mortgaged  estate,  whether  the  mortgage  be  in  form  an  as- 
surance subject  to  redemption,  or  an  assurance  upon  trust  (y). 

The  object  of  this  enactment  appears  to  have  been  merely  to 
substitute  the  person  entitled  to  receive  the  money  as  a  convey- 
ing party  for  the  devisee  or  heir ;  but  for  want  of  care  in  the 
framing  it  will  probably  cause  more  difficulty  than  it  cures. 
The  language  being  permissory  only  and  not  imperative,  and 
the  estate  not  being  (as  in  the  case  of  the  estate  of  a  bare  trustee 
in  the  next  section  of  the  act)  directed  to  vest  in  the  legal  per- 
sonal representative,  it  seems  that  the  estate  stiU  vests  in  the 
heir  or  devisee,  and  that  there  may  bf  two  persons  able  at  the 
same  moment  to  make  a  title  to  the  legal  estate ;  and  it  does 

(<)  Cooper  V.  Cartwi-ight,  Joh.  679.  nard.    (Diary,  29  June,  1663.) 

(u)  If  Pepys  may  be  trusted,  it  was  (aj)  As  to  the  circumstances  under 

uncertain  in  his  time  whether  either  which  it  will  be  presumed  that  the  legal 

by  law  or  practice  the  representative  estate  in  mortgaged  property  has  been 

of  the  mortgagee  in  reconveying  was  reconveyed,  or  a  mortgage  term  surren- 

bound  to  warrant  against  the  acts  of  dered  before  the  passing  of  the  Satisfied 

his  testator,  or  only  against  his  own.  Terms  Act,  see  Sugd.  V.  &  P.  ed.  11, 

The  opinions  given  by  counsel  being  pp.  527,  628;  Dav.  Conv.  Pre.  vol.  2, 

different,  "  enough   to   make  a  man  618,  n.,  ed.  2. 

forswear  ever  having  to  do  with  law,''  (^)  Vendor  and  Purchaser  Act,  1874, 

they  agreed  to  refer  it  to  Serjeant  May-  37  &  38  Vict.  Ci  78j  s.  4. 
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not  appear  whether  the  personal  representative  can  convey  at 
all  under  the  act  if  he  exercise  the  power  of  sale. 

It  is  presumed  that  this  provision  will  not  affect  the  rights  of 
the  lord  of  the  manor,  where  the  mortgagee  has  been  admitted 
to  copyhold;  and  it  seems  doubtful  whether  it  will  apply  if  the 
heir  have  been  admitted  (z). 

1716.  In  the  case  of  a  mortgage  of  copyholds,  if  after  the 
admittance  of  the  surrenderee,  the  surrenderor  perform  the  con- 
dition, he  may  re-enter  and  shall  have  the  land  without  any  new 
admittance,- or  any  new  fine;  for  he  is  in  of  his  old  estate.  But 
if  the  day  of  payment  of  the  money  by  the  surrenderor  be  past, 
so  that  he  has  only  an  equity  of  redemption,  he  must  pay  a  fine 
and  be  readmitted  (a). 

Whether  the  money  be  paid  or  not  at  the  proper  time,  if  the 
surrenderee  have  not  been  admitted,  it  is  considered  sufficient 
in  practice  to  enter  satisfaction  on  the  rolls  (b)  (19). 

1717.  In  the  case  of  mortgages  whereof  memorials  shall  be 
entered  in  the  registry  offices  under  the  Middlesex  and  Irish 
Kegistry  Acts  (c),  if  at  any  time  afterwards  a  certificate  shall 
be  produced  to  the  registrar  signed  by  the  mortgagee  or  mort- 
gagees, his,  her  or  their  executors,  administrators  or  assigns,  and 
attested  by  two  witnesses,  whereby  it  shall  appear  that  all  monies 
due  have  been  paid  or  satisfied,  and  which  witnesses  shall  prove 
upon  oath  the  payment  or  satisfaction  and  signing  of  the  certi- 
ficate, an  entry  shall  be  made  in  the  margin  of  the  registry 
book  against  the  registry  of  the  memorial  of  the  mortgage,  that 
the  mortgage  was  satisfied  and  discharged  according  to  the 

(«)  See  also  the  obserrations  upon  c.  35,  s.  27j  North  Riding,  8  Geo.  2, 

this  clause  in  Dart  and  Barber's  work  c.  6,  s.  32  j  the  regulation  is  extended 

on  Vendors   and  Purchasers,  ed.  5,  to  registered  judgments,  statutes  and 

p,  16.  recognizances!   and  in  all  except  the 

(a)  Gilb.  Ten.  276;  see  Simonds  v.  North  Riding  Act,  which  follows  the 

Lawnds,  Cro.  Eliz.  239.  Middlesex  and  Irish  Acts,  the  certifi- 

(i)  1  ScriT.  194,  ed.  4 ;   129,  ed.  5;  cate  of  payment  or  satisfaction  is  to  be 

2  Bar.  Conv.  687,  ed.  2;  667,  ed.  3.  signed  both  by  mortgagor  and  mort- 

(c)  7  Ann.  c.  20,  s.  16;  8  Ann.  v;.  10,  gagee.    Under  the  Irish  Act,  the  certi- 

s.  3.    In  the  other  Registry  Acts,  viz.,  ficate  must  be  sealed,  and  the  signing 

West  Riding,  6  Ann.  c.  18,  s.  10;  East  and  sealing  need  be  proved  by  only 

Riding  and  Kingston-npon*Hnll,  6  Ann.  one  of  the  witnesses  to  the  certificate. 
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certificate  to  which  the  same  entry  shall  refer;  and  the  certificate 
shall  be  filed  to  remain  upon  record  in  the  registry  office. 

1718.  Under  the  Land  Transfer  Act,  1875,  the  registrar 
shall,  on  the  requisition  of  the  registered  proprietor  of  any 
charge,  or  on  due  proof  of  the  satisfaction  thereof,  notify  on 
the  register,  in  the  prescribed  manner,  by  cancelling  the 
original  entry  or  otherwise,  the  cessation  of  the  charge;  and 
thereupon  the  charge  shall  be  deemed  to  have  ceased  (of). 

1719.  "Where,  upon  the  first  registration  of  any  fi:eehold 
or  leasehold  land,  notice  of  an  incumbrance  affecting  it  has 
been  entered  on  the  register,  the  registrar  shall,  on  proof  to 
his  satisfaction  of  the  discharge  of  ,such  incumbrance,  notify 
in  the  prescribed  manner  on  the  register,  by  cancelling  the 
original  entry  or  otherwise,  the  cessation  of  such  incum- 
brance (e). 

1720.  The  statute  6  &  7  Will;  4,  c.  32,  s.  5,  concerning 
Building  societies,  makes  a  receipt  for  monies  advanced  by  the 
society,  indorsed  upon  any  mortgage  or  further  charge  by  the 
trustees  of  the  society  for  the  time  being,  sufficient  to  vacate 
the  mortgage  or  further  charge,  and  to  revest  the  estate  in 
the  person  entitled  to  the  equity  of  redemption,  without  the 
necessity  for  any  reconveyance;  the  form  of  the  receipt  being 
specified  in  a  schedule,  directed  to  be  annexed  to  the  rules  of 
the  society  (/). 

It  has  been  doubted  whether  the  meaning  of  this  provision 
is,  that  on  the  discharge  of  the  security  by  the  mortgagor,  the 
receipt  revests  the  legal  estate  in  him  as  the  owner  of  the 
equity  of  redemption;  or  that  on  the  discharge  by  him,  or 
by  any  other  person,  it  becomes  revested  in  whichever  of  the 
persons  interested  has  the  best  right  to  caU  for  it:  but  it  was 
held  that,  in  either  case,  upon  the  discharge  of  the  first 
mortgage  by  a  person  who  discharged  it  with  the  intention 

{d)  38  &  39  Vict.  c.  87,  s.  28;  Kule  (/)  For  forms  of  decrees  for  redemp- 
22,  Dec.  1875.  tion  by  members  of  building  societies, 

(e)  Id.  =.  19;  Rule  27,  Dec.  1875,  see  Seton,  481,  482,  ed,  3. 
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of  standing  in  the  place  of  the  mortgagee,  and  who  obtained 
possession  of  the  deeds,  the  legal  estate  vested  in  him  as  the 
person  who  had  the  best  right  to  call  for  it  (  g). 

1721.  By  the  Friendly  Societies  Act,  1875,  a  receipt  under 
the  hands  of  the  trustees,  countersigned  by  the  secretary,  in 
the  form  in  the  third  schedule  to  the  act,  or  in  any  other  form 
specified  in  the  society's  rules,  for  all  monies  secured  to  the 
society  by  any  mortgage  or  other  assurance, — such  receipt 
being  endorsed  upon  or  annexed  to  the  mortgage  or  assurance, 
— ^vacates  the  same,  and  vests  the  property  in  the  person 
entitled  to  the  equity  of  redemption,  without  reconveyance  or 
resurrender  (A). 

If  the  mortgage  or  assurance  have  been  registered  under  any 
act  for  the  registration  or  record  of  deeds  or  titles,  or  is  of 
copyhold  or  customary  land,  and  entered  on  any  court  rolls, 
the  registrar  under  such  act,  or  steward  of  the  manor,  or 
keeper  of  the  register,  shall,  on  production  of  such  receipt 
verified  by  oath  of  any  person,  enter  satisfaction  on  the  register 
or  on  the  court  rolls  respectively,  of  such  mortgage,  or  of  the 
charge  made  by  such  assurance;  and  shall  grant  a  certificate 
either  upon  such  mortgage  or  assurance,  or  separately  to  the 
like  effect,  which  certificate  shall  be  received  in  evidence  in  all 
courts  and  proceedings  without  fiirther  proof  (z). 

172S.  In  like  manner,  the  Merchant  Shipping  Act,  1854(A), 
declares,  that  where  any  registered  mortgage  has  been  dis- 
charged, the  registrar  shall,  on  the  production  of  the  mortgage 
deed,  with  a  receipt  for  the  mortgage  money  indorsed  thereon, 

(^)  Pease  «).  Jackson,  L.  K.,  3  Cli.  to  copyholds,  it  seems  that  a  resnrrender 

676,  notwithstanding  Prosser  v.  Rice,  -will   still    be  necessary.      (Barry  on 

28  Beav.  68.    The  costs  of  a  deed  of  Bnilding  Societies,  p.  115.) 

reconveyance  have  been  allowed  (Page,  (A)  38  &  39  Vict.  c.  60,  s.  16  (7), 

Be,  No.  2,  32  Beav.  485),  althongh  the  not  applying  to  Scotland  or  Jersey, 

statutory  receipt  wonld  have  been  snf-  (i)  Id.' (8).    A  fee  of  two  shillings 

ficient;   but  the  decision  was  only  on  and  sixpence  is  payable  for  the  entry 

the  ground  that  the  taxing  master  was  and  certificate ;  by  means  of  stamps  in 

not  competent  to  inquire  whether  the  Ireland, 

deed  was  proper  or  not.  (Jt)  17  &  18  Vict.  c.  104,  s.  68. 

If  the  trustees  have  been  admitted 
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duly  signed  and  attested,  make  an  entry  in  the  register  book 
to  the  effect  that  such  mortgage  has  been  discharged;  and 
upon  such  entry  being  made,  the  estate,  if  any,  which  passed 
to  the  mortgagee,  shall  vest  in  the  same  person  or  persons  in 
whom  the  same  would,  having  regard  to  intervening  acts  and 
circumstances,  if  any,  have  vested,  if  no  such  mortgage  had 
ever  been  made. 

And  so  upon  the  indorsement  on  a  certificate  of  mortgage, 
of  the  discharge  of  a  mortgage  made  under  such  certificate, 
the  mortgagee's  estate  becomes  vested  in  the  person  or  persons 
in  whom  it  would,  having  regard  to  intervening  acts  and 
circumstances  (if  any),  have  vested,  if  no  such  mortgage  had 
been  made  (I). 

If  therefore  the  first  of  two  mortgages  be  paid  off,  and  a 
receipt  be  given  for  the  money,  and  duly  registered  under  the 
Shipping  Act,  it  seems  clear  that  the  first  mortgagee's  interest 
would  vest,  by  virtue  of  the  receipt,  in  the  second  mortgagee, 
as  the  person  in  whom  it  would  have  vested  by  an  intervening 
act,  (viz.  the  second  mortgage,)  if  the  first  mortgage  had  not 
been  made.  And  the  entry  when  made  is  conclusive  as  to  the 
discharge  of  the  mortgage,  which  cannot  be  revived  by  an  entry 
on  the  register  that  the  former  entry  was  erroneous  (m). 

But  where  registration  of  the  bUl  of  sale  of  a  ship  on  a  sale 
by  a  mortgagee  under  his  power  had  been  refused  by  reason  of 
an  entry  of  the  discharge  of  the  mortgage,  which  was  proved  to 
have  been  made  under  a  mistake,  the  court  made  a  declaration 
that  the  purchaser  was  entitled  to  be  registered  as  owner  of  the 
ship  (w). 

17S3.  Whenever  a  quietus  shall  be  obtained  by  a  debtor  or 
accountant  to  the  crown  (1 53),  and  an  office  copy  thereof  shall 
be  left  with  the  senior  master  of  the  Court  of  Common  Pleas, 
together  with  a  certificate  signed  by  the  accountant-general 
that  the  same  may  be  registered,  the  said  master  shall  forth- 
with enter  the  same  in  the  said  book  of  debtors  and  accountants 

(V)  Sect.  80  (7).  (m)  Rose,  L.  E.,  4  A.  &  e!  6;  see 

(m)  Bell  v.  Blyth,  L.  R„  6  Eij.  201;      3  &  4  Vict.  c.  65,  s.  4;  and  Admiralty 
4  Ch.  136.  Court  Act,  1861,  c.  10,  s.  11. 
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to  the  crown  in  alphabetical  order  by  the  name  of  the  person 
whose  estate  is  intended  to  be  discharged  by  such  quietus,  with 
the  date ;  and  shall  for  any  such  entry  be  entitled  to  a  fee  of 
2s,  6d.  (o). 

The  Commissioners  of  the  Treasury  for  the  time  being,  or 
any  three  of  them,  may  also  by  writing  under  their  hands,  upon 
payment  of  such  sums  of  money  as  they  may  think  fit  to  require 
into  the  exchequer  to  be  applied  in  liquidation  of  the  debt,  or 
liability  of  any  debtor  or  accountant  to  the  crown,  or  upon 
such  other  terms  as  they  may  think  proper,  certify  that  any 
lands,  tenements  or  hereditaments  of  any  such  crown  debtor  or 
accountant  shall  be  held  by  the  purchaser  or  mortgagee,  or 
intended  purchaser  or  mortgagee  thereof,  his  or  their  heirs, 
executors,  administrators  and  assigns,  wholly  exonerated  and 
discharged  from  all  forther  claims  of  the  crown  in  respect  of 
any  debt,  claim  or  liability  present  or  future  of  the  debtor  or 
accountant  to  whom  such  lands,  tenements  or  hereditaments 
belonged,  or  in  cases  of  leases  for  fines  to  certify  that  the  lessees, 
their  heirs,  executors,  administrators  and  assigns,  shall  hold  so 
exonerated  and  discharged  without  prejudice  to  the  rights  and 
remedies  of  the  crown  against  the  reversion  of  the  lands,  tene- 
ments or  hereditaments  comprised  in  any  such  leases,  and  the 
rents  and  covenants  reserved  and  contained  by  and  in  the  same; 
and  thereupon  the  same  lands,  tenements  or  hereditaments 
shall  respectively  be  held  accordingly,  wholly  exonerated  and 
discharged  as  aforesaid,  but  in  cases  of  leases  without  prejudice 
as  aforesaid  (/?). 

Provided  that  any  such  certificate,  or  the  discharge  of  any 
such  lands,  tenements  or  other  hereditaments,  by  virtue  of  the 
act,  shall  in  nowise  impeach,  lessen  or  afiect  the  right  of  the 
crown  to  levy  the  whole  of  any  debt  or  demand  which  may 
at  any  time  be  due  from  any  such  debtor  or  accountant  to 
the  crown  out  of  or  fi-om  any  other  lands,  tenements  or  here- 
ditaments which  would  have  been  liable  thereto  in  case  no  such 
certificate  had  been  granted  and  no  such  discharge  had  been 
obtained  (y). 

(o)  2  &  3  Vict.  c.  11,  s.  9.  (?)  Sect.  11. 

Ip)  Sect.  10. 
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Upon  the  satisfaction  of  a  judgment,  the  senior  master  of  the 
Common  Pleas  is  empowered  by  statute,  upon  the  filing  with 
him  of  an  acknowledgment,  in  the  form  appended  to  the  act,  to 
enter  a  satisfaction  or  discharge  as  to  any  registered  judgment, 
pending  suit,  lis  pendens,  decree,  order,  rule,  annuity,  or  rent- 
charge  or  writ  of  execution,  charging  the  fees  for  registry  and 
certificates  mentioned  in  the  act  (r). 

And  by  another  act,  reciting  that  a  registered  lis  pendens 
cannot  be  vacated  without  the  consent  of  the  person  by  whom 
it  was  registered,  and  such  consent  is  sometimes  withheld 
although  the  suit  or  proceeding  is  at  an  end,  or  is  not  being 
bonS,  fide  prosecuted,  it  is  enacted  that  the  court  before  which 
the  property  sought  to  be  bound  is  in  litigation  may,  upon  the 
determination  or  during  the  pendency  of  the  lis  pendens,  where 
the  court  shall  be  satisfied  that  the  litigation  is  not  prosecuted 
bonS.  fide,  make  an  order,  if  it  shall  see  fit,  for  the  vacating  of 
the  registration  without  the  consent  of  the  party  who  registered 
it;  and  may,  in  the  discretion  of  the  court,  direct  the  party  on 
whose  behalf  the  registration  was  made  to  pay  aU  the  costs 
and  expenses  occasioned  by  the  registration  or  the  vacating 
thereof. 

The  application  to  the  court  pending  the  litigation  mg,y 
be  in  a  summary  way,  by  petition  or  motion  in  court,  or  by 
summons  at  chambers;  and  if  an  order  shall  be  made  for 
vacating  any  such  registration,  the  senior  master  of  the 
Common  Pleas  at  Westminster  shall,  upon  the  filing  with 
him  of  an  office  copy  of  such  order,  enter  a  discharge  of  such 
lis  pendens  on  the  register  («). 

The  vacating  of  judgments  and  of  bonds  and  recognizances 
to  the  crown,  and  lis  pendens  in  Ireland,  is  provided  for  by 
11  &  12  Vict.  c.  120,  ss.  10,  11,  12;  13  &  14  Vict.  c.  29,  s.  9; 
and  34  &  35  Vict.  c.  72,  ss.  20,  21,  and  Sched.  A. 

Of  the  Eight  to  Policies  of  Insurance  effected  as  Collateral 

Securities, 
1724.  If  the  grantee  of  an  annuity,  by  way  of  security, 
or  other  mortgagee,  choose  to  insure  the  life  of  his  grantor, 
(r)  23  &  24  Vict,  c.  116,  s.  2.  (s)  30  &  31  Vict,  c.  47,  s.  2. 
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or  an  ordinary  creditor  the  life  of  his  debtor,  paying  the  pre- 
miums out  of  his  own  pocket,  the  policy  belongs  to  the  grantee 
or  creditor,  the  insurance  being  a  contract  between  other  per- 
sons, and  with  which  the  debtpr  has  no  concern.  He  cannot 
call  upon  the  creditor  to  keep  the  policy  in  force,  and  the 
receipt  of  the  insurance  money  by  the  latter  is  not  a  discharge 
of  the  debt(^).  And  the  mere  fact  that  the  creditor  has 
charged  the  debtor  with  the  premiums  in  his  accounts,  if  there 
be  no  evidence  that  the  debtor  was  aware  of  the  fact,  or  that 
he  had  agreed  to  pay  them,  will  not  give  him  a  right  to  the 
policy  (m). 

But  if,  upon  the  insurance  by  the  creditor  it  be  agreed,  or 
can  be  inferred,  that  the  debtor  shall  be  charged  with  the 
premiums,  and  that  the  policy  is  effected  as  a  security  or 
indemnity,  the  policy  or  the  balance  of  the  insurance  money, 
after  discharge  of  the  debt,  will  be  the  debtor's,  and  it  wiU 
be  immaterial  in  such  a  case  that  the  premiums  were  not 
actually  paid  by  the  debtor,  if  he  have  been  charged  with  them 
in  account  by  the  creditor,  and  have  not  disputed  his  liability 
to  pay  them  (a:);  and  as  the  mere  non-payment  by  the  mort- 
gagor of  a  charge  attributable  to  the  mortgaged  property, 
cannot  have  the  effect  of  foreclosure,  the  payment  by  the 
mortgagee  of  the  premiums,  on  the  mortgagor's  refusal,  will 
not  divest  the  right  of  the  latter  to  the  policy,  after  payment 
by  him  of  the  advances  with  interest  (y). 

The  circumstance  that  an  allowance  for  insurance  was 
included  in  the  calculation  of  the  consideration  wUl  not,  how- 

(t)  Gotlieb  «.  Cranoh,  17  Jur.  704;  Lancaster,  Exp.,   supra;    Morland  v. 

4  De  G.,  M.  &  G.  440;  Williams  v.  Isaac,  20  Beav.  389;  Brown  v.  Free- 

Atkyna,  2  Jo.  &  Lat.  603;  Humphrey  man,  4  De  G.  &  S.  444;   Henson  v. 

r.  Arabin,  LI.  &  G.,  t.  Plnnkett,  318;  Blackwell,4Hare,434;  Storie's  Trusts, 

Lancaster,  Exp.,  4  De  G.  &  S.  524;  Ee,   1   Gif.  94;   5  Jur.,  N.  S.  1153; 

Bashford  v.  Cann,  33  Beav.  109;  Enox  Conrtenay  o.  Wright,  6  Jur.,  N.   S. 

v.  Turner,  L.  E.,  9  Eq.  155,  in  which,  1283;  2  Gif.  337;   Lea  v.  Hinton,  19 

however,  it  was  held  on  appeal  (6  Ch.  Beav.  324;  5  De  G.,  M.  &  G.  823; 

515),  that  the  case  was  merely  one  of  explained  in  Freme  v.  Brade,  2  De  G. 

the  sale  of  a  redeemable  annuity,  and  &  J.  582. 
not  of  debtor  and  creditor.  (y)  Drysdale  i.  Piggott,  8  De  G., 

(jt)  Bruce  v.  Garden,  L.  E.,  5  Ch.  M.  &  G.  546;  2  Jur.,  N.  S.  1078;  22 

32.  Beav.  238. 

(a;)  Holland  v.  Smith,  6  Esp.  11; 

M.     VOL.  II.  3  Z 
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ever,  entitle  the  debtor  to  a  policy  kept  up  by  tbe  creditor, 
if  there  were  no  stipulation  by  the  debtor  for  an  insurance; 
the  matter  is  then  at  the  option  of  the  creditor,  who,  whether 
he  eflPects  an.  insurance,  or  by  retaining  the  money  becomes 
•his  own  insurer,  is  equally  entitled  to  the  benefit  of  the 
arrangement  («). 

In  the  case  oiFreme  v.  Brade,  afid  also  in  Lea  v.  Hinton{a), 
in  which  the  policy  having  been  effected  as  an  indemnity  by 
the  joint  act  of  all  parties,  was  held  to  belong  to  the  debtor, 
the  creditor  became  the  executor  of  the  debtor;  but  it 
does  not  appear  that  in  the  one  case  the  creditor's  right  to 
the  policy  was  lessened  by  this  circumstance,  or  that  in  the 
other  the  debtor's  right  was  founded  upon  it.  And  it  is  evi- 
dent that  the  fiduciary  relation  between  the  creditor  and  the 
debtor's  estate,  only  arose  after  the  date  of  the  security,  viz.,  at 
the  time  of  the  debtor's  death :  whereas,  if  by  the  terms  of  the 
security  itself,  the  creditor  be  placed  in  the  position  of  a  trustee, 
as  if  the  security  be  assigned  to  him  upon  trust  aftei:  payment 
of  costs  to  retain  the  debt,  and  pay  over  the  surplus,  he  must 
account  for  the  insurance  money  after  deducting  the  premiums ; 
being  within  the  principle  which  forbids  dealings  by  a  trustee 
with  the  trust  estate  for  his  own  benefit  (J). 

1735.  It  has  also  been  held  (c)  that  a  mortgagor  of  policies 
of  insurance,  or  the  vendor  of  a  reversionary  interest,  who  has 
assigned  policies  to  the  purchaser,  which  the  mortgagee  or 
assignee  has  kept  on  foot  at  his  own  expense,  has  no  claim 
upon  them,  or  the  produce  of  such  of  them  as  have  been  sold, 
when  the  security  or  sale  has  been  set  aside ;  on  the  ground 
that  the  contract  under  which  they  were  kept  up  having  been 

(z)  Freme  ■».  Brade,  2  De  G.  &  J.  need  not  be  interested  in  the  subject- 

582;  4  Jnr.,  N.  S.  746.    See  Knox  v.  matter  of  the  insurance,  and  therefore 

Turner,  supra.  could  not,  as  in  Andrews,  Exp.,  have 

(a)  19  Beav.  324;  5  De  G.,  M.  &  insured  only  by  virtue  of  an  interest 

G.  823,  explained  in  Freme  v.  Brade..  derived  from  the  mortgagor.  ■  (Bell  v. 

(J)  Andrews,  Exp.,  Emmett,  Ee,  2  Aheame,  12  Ir.  Eq.  R.  576.) 
KoSe,  410.    An  Irish  case  was  distin-  (o)  Pennell  v.  Millar,  23  Beav.  172; 

guished  from  this,  not  only  on  account  Foster  v.  Roberts,  29  Beav.  467;  7  Jur., 

of  the  absence  of  an  express  trust,  but  N.  S.  400;  Bromley*.  Smith,  26  Beav. 

also  because  in    Ireland   the  insurer  644;  5  Jur.,  N.  S.  833. 
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declared  void,  no  obligation  arose  out  of  it  between  the  parties, 
and  the  result  was  the  same  as  if  the  mortgagee  had  kept  up 
the  policies  for  his  own  pleasure. 

17S6.  "Where  a  mortgage  creditor  insured  a  life  to  secure 
himself  against  a  certain  risk,  and  the  risk  ceasing,  the  oflSce 
nevertheless  paid  him  the  amount  secured  by  the  policy ;  it  was 
held,  that  his  right  being  only  to  guarantee  himself  against  a 
loss  by  the  particular  risk,  the  guarantee  was  satisfied  when 
the  risk  ceased ;  and,  therefore,  that  the  money  was  not  paid 
by  the  office  under  the  contract  of  indemnity  effected  by 
the  policy,  and  was  not  a  payment  in  part  discharge  of  the 
security  {d). 

The  principle  that  life  insurances  are  contracts  of  indemnity, 
being  now  exploded  (e),  the  reason  for  this  distinction  seems  to 
have  failed,  and  the  case  would  perhaps  now  be  decided  upon 
the  ordinary  principles  relating  to  policies  of  insurance  effected 
as  collateral  securities. 

1 727.  If  an  annuity  be  granted  for  lives,  which  are  insured 
by  the  grantee,  the  insurance  money  received  by  him  on  the 
dropping  of  one  of  the  lives  will  not  be  applied  either  in 
payment  of  arrears  of  the  annuity,  or  in  part  redemption; 
but  may  be  held  by  the  grantee,  at  least  until  complete  re- 
demption, as  compensation  for  the  loss  to  his  security  from 
the  dropping  of  the  life  (f). 

1728.  An  agreement  maybe  expressed  or  inferred,  under 
which  the  debtCH:  shall  take  the  benefit  of  the  insurance.  Thus 
an  agreement  {ff),  that  if  redemption  shall  take  place,  after  the 
premiums  shall  have  been  paid  for  the  current  year,  the  mort- 
gagor shall  repay  the  mortgagee  such  proportion  of  that  pre- 
mium as  shall  belong  to  the  then  unexpired  part  of  the  current 
year,  has  been  held  to  be  sufficient  evidence  of  an  intention, 

{d)  Henson  v.  Blackwell,  i  Hare,      licy  Co.,  1  Kay  &  Jo.  223. 
431.  (/)  Milliken  v.  Kidd,  2  Con.  &  L. 

(e)  Dalby  v.  India  and  London  Life      442. 
Assurance  Co.,  18  Jur.  1024;  see  also  {g)  Williams  •<-■.  Atkyns,  2  Jo.   & 

Law  V.  London  Indisputable  Life  Po-      Lat.  603. 

3z2 


1076  RIGHT  TO  INSURANCE  POLICIES. 

that  the  poKcy  should  be  assigned  with  the  principal  security, 
upon  redemption;  even  without  regard  to  subsequent  words 
importing  yet  more  clearly  a  right  in  the  mortgagor,  to  re- 
quire an  assignment  of  the  policy.  But  the  passing  of  letters 
between  the  parties,  which  refer  to  the  necessity  for  the  insur- 
ance ;  or  a  provision  in  the  principal  security  for  payment  by 
the  debtor  of  the  additional  premiums,  which  in  certain  events 
might  become  payable  upon  the  policy;  or  a  covenant  by  the 
cestui  que  vie  of  the  annuity,  to  do  the  necessary  acts  for 
the  effecting  of  the  insurance ;  are  not  sufficient  {h)  to  give 
the  mortgagor  or  grantor  of  the  annuity  a  title  to  the  policy: 
for  these  are  only  statements  of,  or  references  to  the  terms, 
upon  which  the  transaction  was  effected,  and  afford  no  evidence 
of  a  contract,  which  will  take  the  case  out  of  the  general  rule. 

Nor  does  it  affect  the  question,  that  the  pohcy  recites  that 
the  insurer  has  an  interest  in  the  life  of  the  insured,  which 
interest,  by  the  redemption  of  the  security,  has  since  ceased  (i). 

It  seems  that  letters  which  have  passed  between  the  parties 
may  be  looked  at,  in  order  to  ascertain  whether  there  were  any 
contract  concerning  the  right  to  the  policy,  where  there  is  no 
discrepancy  between  the  letters  and  the  security  (k) ;  though  it 
would  be  otherwise  if  the  effect  of  the  letters  would  vary  the 
stipulations  of  the  security  (l), 

1739.  If  there  be  an  actual  contract  that  the  policy  shall 
be  assigned  to  the  grantor,  on  redemption  of  the  security,  if 
he  shall  elect  to  talce  it,  then,  although  the  grantee  may  be 
under  no  obligation  to  keep  up  the  policy  even  after  the 
grantor  has  elected  to  take  it,  he  has  clearly  no  right  after 
such  election  to  dispose  of  it  for  his  own  benefit.  And  it  was 
considered,  that  he  could  not  do  so  even  before  election;  for 
the  notice  of  election  does  not  change  the  rights  of  the  parties, 
being  only  part  of  the  transaction  of  repurchase  (m). 

(7i)  Gotlieb  v.  Cranch,  17  Jur.  686;         (7«)  Gotlieb  v.  Cranch,  17  Jur.  686, 
on  app.,  id.  704;  i  De  G.,  M.  &  G.      704. 
440.  (I)  See  Squire  v.  Campbell,  1  Myl. 

(j)  See  also  Dalby  I'.  India  and  Lon-      &  C.  459. 
don  Life  Assurance  Co.,  IS  Jur.  1024.  (m)  Hawkins  i'.  Woodgate,  7  Beav. 

565. 
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1730.  Where  an  assignment  of  a  life  policy  made  as  a 
collateral  security  on  a  mortgage  of  realty,  was  foUowed  by 
trusts  for  the  application  of  the  monies  to  be  received  under 
the  policy,  on  the  construction  of  which  the  court  refused  to 
decree  a  sale  of  the  policy  (in  a  suit  for  foreclosure  of  the 
real  estate)  as  inconsistent  with  the  trusts;  the  mortgagee  was 
suffered  (n)  to  retain  the  policy,  that  he  might  apply  the  fruits 
of  it  upon  the  mortgagor's  death,  in  making  good  any  defi- 
ciency in  the  value  of  the  real  estate. 

1731,  If  a  lessee  mortgage  his  interest,  the  benefit  of  a  fire 
insurance,  effected  in  the  names  of  himself  and  the  lessor,  with 
a  provision  that  the  money  payable  under  the  policy  should  be 
applied  in  restoring  the  premises,  passes  by,  though  it  be  not 
mentioned  in  the  mortgage;  and  the  mortgagor  will  be  ordered 
to  sign  a  joint  receipt  with  the  lessor  to  the  office  for  the 
money.  Neither  has  the  mortgagor  any  equity  to  be  repaid, 
out  of  the  produce  of  the  policy,  money  expended  by  him 
about  the  rebuilding  of  the,  property,  the  expenditure-  being 
voluntary  (o)  (15S8). 

But  a  mere  covenant  by  the  mortgagor  with  the  mortgagee 
to  effect  an  insurance,  does  not  imply  that  the  mortgagee  shall 
have  the  benefit  of  the  insurance,  either  in  discharge  of  the  debt 
or  in  the  restoration  of  the  property,  if  there  be  no  stipulation 
to  that  effect  (p). 

Of  Judgments  for  Sale. 
1 73S.  Where  the  judgment  is  for  sale,  instead  of  foreclosure, 
the  direction  is,  that  upon  default  in  payment  the  property 
comprised  in  the  security  be  sold,  and  the  produce  applied  in 
discharge  of  the  security;  and  if  the  goodwill  of  a  trade  carried 
on  there  be  sold  with  the  property,  it  is  considered  as  an 
advantage  attached  to  its  possession,  the  benefit  of  which 
belongs  to  the  mortgagee  (g).     If  the  estate  be  sold  by  consent 

(«)  Dyaon  ■».  Morris,  1  Hare,  413.  143. 

(o)  Garden  v.  Ingram,  23  L.  J.,  Ch.  (y)  Cliissum  v.  Dewes,  5  Kuss.  29; 

478.  King  v.  Midland  Railway  Co.,  17  W. 

(jj)  Lees  V.  Whiteley,  L.  K.,  2  Eq.  E.  113. 
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of  all  parties,  and  the  purchase-money  in  court  be  properly 
invested,  the  investment  is  not  made  at  the  risk  of  the  mort- 
gagee, though  it  may  happen  to  have  been  made  on  his 
application  instead  of  that  of  the  purchaser ;  being  stiU  treated 
as  a  creditor,  and  his  interest  running  on,  he  will  be  entitled 
to  be  repaid  any  deficiency,  caused  by  the  investment,  out 
of  the  assets  in  an  administration  suit,  in  which  he  has  proved 
his  debt  (r).  Neither  is  the  investment  made  for  Ms  benefit, 
so  that  he  cannot  claim  accumulations  arising  from  the  pur- 
chase-monies, unless  they  have  been  carried  to  his  separate 
account  (s).  So  where  the  Crown  has  sold  extended  lands, 
the  proceeds  of  which  have  been  paid  into  court  under,  an  order 
obtained  by  the  purchaser,  and  invested;  the  Crown  will  re- 
ceive only  its  principal,  interest  and  costs,  and  not  a  share 
of  the  accumulations  (f).  In  like  manner,  if  money  repre- 
senting the  sum  due  on  a  mortgage  be  paid  into  com-t,  and 
the  mortgagee  be  afterwards  paid  out  of  the  security,  the  fund 
in  court  is  released,  and  the  investment  and  accumulations 
belong  to  the  mortgagor.  And  if  the  fund  have  been  blended 
with  other  monies,  there  will  be  an  inquiry  to  ascertain  how 
much  of  the  compoimd  fond  has  arisen  firom  the  investment' 
of  the  mortgage  fund,  and  of  the  dividends  of  the  stock  pur- 
chased with  it  (m). 

1733.  The  court  win  direct  a  sale  under  15  &  16  Vict,  c.  86, 
B.  48  (83S)  in  cases  of  complication  or  for  other  special  reasons ; 
but  not  as  of  course:  and  it  refiised  to  do  so  where,  by  reason 
of  the  deeds  being  in  the  hands  of  a  purchaser  \\ithout  notice, 
from  whom  it  refused  to  take  them,  the  court  was  unable  to 
complete  the  title  or  to  give  possession  (r). 

The  statute  does  not  authorize  the  sale  of  a  mortgaged 
estate  upon  an  interlocutory  application  (a:),  or  it  seems, 
as  a  general  rule,  after  the  making  of  the  usual  foreclosure 

(r)  Totnpsett  v.  Wickens,  2  Jnr.,  (m)  Taylor  v.  Waters,  1  Myl.  &  Cr. 
N.  S.  10;  3  Sm.  &  G.  171.  267;  5  L.  J.,  N.  S.,  Ch.  210. 

(s)  Irby  V.  Irby,  22  Beav.  217.  («)  Heath  v.  Crealock,  L.  R.,  10  Ch. 

(«)  The  King  v.  De  la  Motte,  2  H.      22. 
&  N.  689;  and  see  23  Geo.  3,  c.  35.  (tn)  Wayn  v.  Lewis,  1  Dr.  487)  22 

L.  J.,  Ch.  1051. 
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order  (^),  though  it  has  been  considered  to  be  within  the 
discretion  of  the  court  to  make  such  an  order  with  the  consent 
of  the  first  mortgagee  (0);  and  in  his  absence  where  the  bill 
had  been  taken  pro  confesso  against  him  (a). 

1734.  If  the  sale  be  directed  at  the  request  of  the  mort- 
gagor, or  other  person  to  whom  the  statute  gives  the  right  of 
demanding  it,  without  the  consent  of  the  mortgagee,  or  those 
claiming  under  him,  the  deposit  required  by  the  statute  is 
indispensable,  whatever  may  be  the  value  of  the  estate;  be- 
cause (6)  the.  mortgagee  is  not  to  nm  any  risk  of  losing  his 
rights,  upon  amy  speculation  as  to  the  value. 

The  amount  of  the  deposit  (which  will  be  fixed  in  the  judges' 
chambers,  if  the  parties  do  not  agree),  is  in  the  discretion  of  the 
court,  and  appears  to  have  been  generally  fixed  with  reference 
to  the  probable  expenses  (c)  of  the  sale  ;  though  in  a  case  {d) 
in  which  a  sale  was  ordered  after  decree  for  foreclosure,  a  suffi- 
cient amount  was  paid  in,  to  indemnify  a  puisne  mortgagee,  who 
had  bought  in  several  incumbrances,  to  the  extent  of  his  entire 
advances.  And  a  reserved  price  is  fixed  sufficient  to  protect  the 
interest  of  the  mortgagee  (e). 

1 735.  Where  the  sale  is  directed  under  circumstances  which 
require  a  deposit  to  be  made,  the  order  wUl  be  to  sell,  in  case 
the  deposit  be  paid  within  a  short  time — as  a  week — ^fi:om  the 
date  of  the  certificate  of  the  amount  proper  to  be  deposited;  or, 
it  is  presumed,  from  the  date  of  the  decree  if  the  parties  agree 
at  once  upon  the  amount ;  but  in  case  of  default  in  maHng  the 
deposit  during  the  same  period,  or  in  case  no  sale  shall  take 
place  within  six  months  from  the  date  of  the  certificate,  then 
foreclosure  (/).     The  deposit  is  made  for  the  iademnity  of  the 

(y)  Gil'dlestone  v.  Lavender,  9  Hare,  Bnrmester  v.  Moxon,  35  Beav.  310. 

liiij  16  Jur.  1081;  Campbell  v.  Mox-  (0)  Bellamy  «.  Cockle,  18  Jnr.  465j 

hay,  18  Jur.  641.  Whitfield  v.  Roberts,  5  Jul-.,  N.  S.  628; 

(i)  Laslett  v.  Cliffe,  2  Sm.  &  G.  28  L.  J.,  Ch.,  N.  S.  431. 

278.  {d)  Laslett  v.  Cliffe,  2  Sm.  &  G. 

\a)  ■Woodford  «.  Brooking,  L.  E.,  278. 

17  Eq.  426.  (e)  Whitfield  «.  Roberts,  supra;  Witts 

(J)  Bellamy  i>.  Cockle,  18  Jnr.  465;  v.  Yonng,  W.  N.  172. 

see  Boydell  v.  Manby,  9  Hare,  liii;  (/)  Bellamy  ».  Cockle,  snpra. 
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mortgagee,  and  if  the  attempt  to  sell  be  abortive,  it  will  be  ap- 
plied in  discharge  of  his  costs  of  the  sale  (ff). 

1736.  The  conduct  of  the  sale  will  be  given  in  preference  to 
the  person  by  whom  it  may  be  most  conveniently  effected ;  and 
where  the  plaintiff  was  a  second  mortgagee,  it  was  therefore 
given  to  the  first  on  account  of  his  possession  of  the  deeds  (A). 

1737.  The  period  of  six  months  is  the  time  allowed  by  the 
court,  in  cases  of  sale  not  under  the  act,  as  also  in  foreclosure 
cases  (1684),  during  which  the  estate  may  be  redeemed  (i); 
under  the  act  the  court  may  order  a  sale,  without  giving  the 
usual  or  any  time  to  redeem.  But  three  months  has  been  taken 
as  a  convenient  limit  adversely  to  the  mortgagor  (A).  Where 
an  order  was  made  for  sale  on  the  mortgagee's  application  {I), 
giving  but  one  month  to  redeem,  the  time  was  supposed  (m)  to 
have  been  fixed  because  a  speedy  sale  was  desirable  for  all  parties, 
and  a  like  period  has  been  given  in  another  case  (w)  where  the 
mortgagee  applied  for  sale.  But  in  the  absence  of  the  owners 
of  the  equity  of  redemption,  at  the  hearing,  although  they  ap- 
peared in  the  suit,  the  court  declined  (o)  to  use  its  fuU  power  by 
directing  an  immediate  sale. 

And  where  a  judgment  creditor  applied  in  a  foreclosure  suit 
for  a  sale,  the  court  refiised  to  act  at  all  upon  the  statute  in  the 
defendant's  absence (jo);  though  it  does  not  appear,  whetiher  he 
was  only  absent  at  the  hearing,  or  had  not  appeared  at  all  to  the 
claim. 

The  court  has  exercised  its  power  of.  ordering  sale  without 
time  to  redeem,  and  has  done  so  where  the  property  was  unpro- 
ductive and  could  not  be  let;  and  also  where,  being  held  for  a 
short  term  of  years  and  subject  to  several  incumbrances,  the 
rents  were  insufficient  to  keep  down  the  interest  on  the  first 

(.g)  Corsellis  v.  Patman,  L.  E.,  i  Eq.  (Z)  Staines  v.  Endlin,  9  Hare,  liii, 

1E6.  marg.;  16  Jur.  965. 

(7t)  Hewitt   V.  Nanson,  28  L.  J.,         (ot)  See  Lloyd  v.  Whittey,  supra. 
Ch.,  N.  S.,  49.  («)  Smith  v.  Eobinson,  1  Sm.  &  Gif. 

(i)  Lloyd  V.  -Whittey,  17  Jur.  75i.  liO. 

Ih)  Newman  v.  Selfe,  10  Jur.,  Ni  S.  (o)  Id. 

251;  33  Beav.  622i  (p)  Jones  r.  Bailey,  17  Beay,  682. 
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mortgage  (q)  ;  and  also  as  against  infant  defendants,  upon  the 
ground  of  local  and  temporary  circumstances,  which  were 
shown  to  affect  the  marketable  value  of  the  property  (r). 

Where  the  security  consisted  of  real  and  personal  property, 
the  decree  ordered  payment  into  court  of  the  proceeds  of  the 
sale,  distinguishing  the  proceeds  of  the  realty  from  that  of  the 
personalty  («). 

1738.  Both  in  the  Admiralty  and  in  Chancery  leave  will 
be  given  to  the  mortgagee  to  bid  at  the  sale  (t) ;  but  it  will  be 
reftised  until  other  ways  of  selling  have  failed  if  the  mortgagee 
is  also  a  trustee,  and  objection  is  made  by  cestuis  que  trust  (u). 
And  also  if  the  applicant  have  the  conduct  of  the  sale ;  in  which 
case  if  he  desire  to  bid,  it  seems  that  the  course  is  to  appoint 
some  other  person  to  conduct  the  sale  {x).  Where  an  estate 
was  bought  by  a  person  having  the  conduct  of  the  sale,  without 
leave,  and  in  a  feigned  name,  it  was  ordered  to  be  re-sold;  and  ii 
much  greater  price  being  realized  than  was  paid  by  the  first 
purchaser,  he  was  ordered  to  pay  the  costs  (y). 

1 789.  In  bankruptcy,  any  mortgagee,  with  the  leave  of  the 
court  first  obtained  (2^),  which  if  separately  applied  for  must  be 
obtained  at  the  mortgagee's  expense  (a)  (1633),  may  bid  at  a 
sale  of  the  mortgaged  property;  and  though  he  has  no  right  to 
bid  without  previous  leave,  yet  under  peculiar  circumstances, 
where  he  has  done  so,  leave  has  been  granted  nunc  pro  time ; 

(j)  Phillips  V.  'Gntteridge,  i  De  G.  given  to  the  mortgagee,  who  had  leave 

&  J.  631;  Foster  v.  Harvey,  11  W.  B.  to  bid.    (M'Gregor,  Exp.,  4  De  G.  & 

899.  S.  603.)    In  Ireland  leave  to  bid  has 

(»•)  Meavs  v.  Best,  10  Hare,  li.  been  given  to  the  mortgagee,  without 

(«)  Gator  V.  Reeves,  16  Jur.  1004,  taking  from  him  the  carriage  of  the 

and  form  there;  9  Hare,  liii,  marg.  decree,  where  the  property  was  clearly 

(<)  Wilsons,  1  W.  Eob.  173;  Marsh,  insufficient  to  pay  the  debt;  especially 

Exp.,  1  Mad.  148.  if  there  were  no  bona  fide  bidder  on  a 

(m)  Tennant  v.  Trenchard,  L.  E.,  4  previous  sale.    (Straight  v.  Patterson; 

Ch.  537.  Power  i:  Allen,  9  Ir.  Eq.  E.  149  and 

(ic)  Domville  v.  Berrington,  2  Y.  &  note;  Steel  v.  Devonport,  11  id.  339.) 

C.  723;  and  held,  on  appeal  in  bank-  (j')  Sidney  v.  Eanger,  12  Sim.  118. 

rnptcy,  that,  notwithstanding  the  delay  (z)  Hammond,  Exp.,  Buck,  464. 

of  the  persons  having  the  conduct  of  (a)  Robinson,  Exp.,  M.  &  II.  261; 

the  sale,  the  conduct  should  not  be  Blakcley,  Exp.,  2  M,  &  A.  54. 
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as  where  lie  bought  without  any  previous  intention  to  do  so,  and 
only  to  prevent  a  sale  at  an  undervalue  (6).  He  has  also  been 
allowed  to  take  a  conveyance  as  purchaser,  after  a  sale  to  another 
person,  at  the  price  for  which  the  estate  was  purchased  by  the 
latter,  on  an  affidavit  of  no  collusion,  and  that  the  object  was  to 
save  the  costs  of  another  sale  (c). 

If  an  unauthorized  purchase  be  not  immediately  confirmed, 
it  seems  that  the  proper  course  is  not  to  set  it  aside,  but 
to  resell  and  hold  the  first  purchaser  to  his  bargain,  unless  a 
better  price  can  be  obtained  {d).  And  if  the  mortgagee,  having 
purchased  imder  his  own  power  of  sale,  afterwards  come  to  the 
court  for  a  sale,  the  estate  will  be  put  up  at  the  price  at  which 
he  bought  (e). 

1 740.  Where  the  mortgagee  is  a  successful  bidder  he  will  not 
be  .exempted  from  paying  the  deposit  ( f);  and  the  conduct  of 
the  sale  will  be  with  the  trustees,  even  in  the  case  of  a  legal 
mortgage,  and  though  the  mortgagee  waive  his  right  to  bid  {(/)> 
He  cannot,  therefore,  have  leave  to  bid  unless  he  wiU  abandon 
his  right  to  sell  under  his  power  (A).  Where  the  mortgagee  was 
also  the  creditors' assignee,  the  official  assignee  (consenting)  was 
ordered  to  conduct  the  sale,  with  liberty  for  the  mortgagee  to 
become  the  purchaser  at  a  price  fixed  if  no  bidding  were  made  to 
that  amount  (i).  And  in  some  cases,  where  the  mortgagee  has 
also  been  the  assignee,  a  solicitor  has  been  named  to  attend  the 
taking  of  the  accounts,  and  to  conduct  the  sale  on  behalf  of  the 
creditors  at  the  cost  of  the  estate  (A).  A,  separate  sohcitor  has 
also  been  appointed  for  the  purposes  of  the  sale,  when  the  mort- 


(J)  Pedder,  Exp,,  3  D.  &  C.  622;  (17)  Hodgson,  Exp.,  1  Gl.  &  J.  12) 

Bee  Yorke,  Exp.,  3  M.  D.  &  De  G.  Smith,  Exp.,  2  D.  &  C.  60;  CuddoD, 

829.  Exp.,  3  M.  D.  &  De  G.  302. 

(c)  Prevost,  Exp.,  3  L.  J.,  N.  S.,  (/()  Davies,  Exp.,  3  D.  &  C.  50is 

Bkcy.  79.  see  Commercial  Bank,  Exp.,  9  L.  T., 

{d)  Ashley,  Exp.,  3  D.  &  C.  510.  N.  S.  782. 

(e)  Eranois,  Exp.,  1  D.  &  C.  274.  (i)  Tonng,  Exp.,  De  G.  146;  Holy^ 

(/)  Tatham,  Exp.,  1  M.  &  A.  ,S35;  man,  Exp.,  8  Jur.  156. 

4  D.  &  C.  360;  Stephens,  Exp.,  2  M.  (J)  Cowdty,  Exp.,  2  Gl.  &  J.  272; 

&   A.  31;    Anon.,  i  L.  J.,  N.  S.,  Greenwood,Exp.,l  D.&  C.  542;  Lees 

■Bkcy.  4.  Exp.,  2  D.  &  C.  3G0;   see  Balishury, 

Rb,  Buck,  245, 
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gagee  was  solicitor  to  the  fiat  (Z)  ;  and  where' the  same  solicitor 
was  concerned  both  for  the  assignees  and  the  mortgagee  (m). 

1741.  Neither  the  solicitor  to  the  trustee,  except  as  mort- 
gagee, nor  the  trustee  himself,  by  reason  of  their  fiduciary  posi- 
tion, can  generally  purchase  the  mortgaged  property,  and  a 
purchaser  who  falls  within  this  disability  wUl  be  held  to  be  a 
trustee  for  the  creditors  (k)  ;  or  a  resale  wiU  be  ordered,  at  the 
price  which  was  to  have  been  paid  by  the  purchaser,  another 
solicitor  being  appointed  to  conduct  it,  and  the  original  pur- 
chaser being  held  to  his  bargain  if  no  better  price  be  ob- 
tained (o).  And  a  like  order  has  been  made  where  the 
assignee  bought  by  mistake  (  p). 

The  same  disability  applies  to  the  receiver ;  though  under 
certain  circumstances,  or  by  consent,  he  may  have  leave  to 
bid  (y).  Under  extraordinary  circumstances,  however,  as  where 
no  bidder  had  appeared  at  a  previous  sale  by  auction,  the 
trustee  may  be  allowed  to  bid ;  but  only  with  the  consent  of 
all  the  creditors  who  have  proved,  a  part  of  them  being  unable 
to  bind  the  rest ;  and  the  trustee's  solicitor  will  not  have  the 
conduct  of  the  sale  (r). 

The  trustee  is  also  generally  not  allowed  to  have  a  reserved 
bidding,  on  the  sale  of  mortgaged  property  (s).  But  it  was 
allowed  where  the  value  of  the  equity  of  redemption  greatly 
exceeded  the  mortgage  debt,  on  an  undertaking  to  pay  the 
mortgagee  his  principal,  interest  and  costs  (jt). 

174S.  By  analogy  to  the  mortgagee's  ordinary  right  to 
exercise  his  power  of  sale,  unless  he  be  paid  or  tendered  the 

(2)  Briggs,  Exp.,  3  M.  &  A.  505  j  (y)  Anderson  v.  Anderson,  9  Ir.  Eq. 

3  Dea.  238.  R.  23. 

(m)  Rolfe,  Exp.,    1  D.   &   C.  77;  (r)  Hodgson,  Exp.,  1  Gl.  &  J.  12; 

Mont.  615;   and  see  Bromage,  Exp.,  Morland,  Exp.,  Mont.  &  M.  76;  Beau- 

De  G.  375.  moat,  Exp.,  ]  M.  &  A.  350. 

(«)  Badcock,  Exp.,  Mont.  &  M.  231 ;  (s)  Barnard,  Exp.,  Skinner,  Re,  1  M. 

see  Bennett,  Exp.,  10  Ves.  380.  &  A.  81;  3  D.  &  C.  291. 

(0)  Earley,  Exp.,  3  D.  &  C.  110;  («)  Ellis,  Exp.,  3  D.  &  C.  297;  and 

Turvill,  Exp.,  3  D.  &  C.  346.  see  Lackington,  Exp.,  Hamlet,  Ee,  8 

ip)  Cuddon,  Exp.,  3  M.  D.  &  Dc  M.  D.  &  De  G.  331. 
G,  302. 
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sum  due  on  his  security,  he  may  insist  upon  the  execution  of 
the  order  for  sale  (m).  And  the  court  will  not  postpone  it,  on 
the  trustee's  request,  for  such  a  purpose  as  putting  the  estate 
into  a  course  of  cultivation  with  the  purpose  of  increasing  its 
selling  value.  If  the  trustee  improperly  delay  the  sale  of  the 
property,  the  course  of  the  mortgagee  is  to  prosecute  the  order 
for  sale  which  has  already  been  made,  and  not  to  apply  for  a 
new  order  {x), 

1743.  The  rights  of  equitable  incumbrancers  on  the  estate, 
whether  they  be  plaintiffs  or  defendants,  or  only  come  in  under 
the  judgment,  are  bound  by  the  judgment  for  sale,  in  the  same 
manner  as  the  equity  of  redemption  is  bound  by  a  judgment  for 
foreclosure.  The  purchaser,  therefore,  upon  obtaining  a  con- 
veyance of  the  legal  estate,  takes  the  property  discharged  of  all 
claims,  and  is  not  entitled  to  any  release  from  the  equitable 
incumbrancers  (  y). 

1744.  If  the  mortgagee  becomes  the  purchaser,  and  his 
principal  and  interest  exceed  the  purchase-money,  he  may  be 
let  into  possession  as  from  a  date  earlier  than  that  fixed  by  the 
contract  (z). 

Of  Judgments  and  Orders  against  Infants  and  Trnstees. 

1 745.  Infants  may  be  foreclosed,  or  a  sale  may  be  dii-ected 
against  them ;  but  it  was  formerly  the  practice  in  decrees  for 
these  and  for  many  other  purposed,  to  give  the  infant  six 
months  after  coming  of  age,  to  show  cause  against  the  de- 
cree (a) ;  which  indulgence  to  infants  was  at  first  thought  (J) 
to  have  been  abolished  in  all  cases  by  the  provision  of  the  act 
of  11  Geo.  4  &.  1  WiU.  4,  c.  47,  s.  10,  that  in  any  action  or 
proceeding  for  the  payment  of  debts,  or  any  other  purposes, 

(tt)  Belcher,  Exp.,  2  D.  &  C.  587.  352;  Bishop  of  Winchester  v.  Beavor, 

(a;)  Eobinson,  Exp.,  3  D.  &  C.  103.  3  Ves.  jun.  &U;   Spencer  v.  Boyes,  4 

(y)  Keatinge  v.  Keatinge,  6  Ir.  Eq.  Ves,  370;  Booth  v.  Rich,  1  Vern.  295; 

It.  43;  Webber  «.  Jones,  id.  142.  Bennett  v.  Edwards,  2  Vern.  392. 

(z)  Bates  v.  Bonnor,  7  Sim.  427.  (J)  Powys  v.  Mansfield,  6  Sim,  637. 
ia)  Mallack  v.  Galton,  3  P.  Wins. 
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against  any  infant  under  the  age  of  twenty-one  years,  the 
parol  should  not  demur;  that  is,  the  infancy  should  not  be  set 
up  as  a  bar  to  the  suit  during  minority.  But  it  was  after- 
wards held  (c),  that  no  such  effect  resulted  from  this  section 
of  the  act ;  because  the  right  of  the  parpl  to  demur  put  a  stop 
to  any  proceeding  against  the  infant :  and  was  therefore  alto- 
gether different  in  its  nature  from  the  right  to  show  cause, 
which  did  not  prevent  a  decree  from  being  made  against  the 
infant  binding  upon  him,  if  no  cause  were  shown  within  the 
allotted  time.  The  right  to  a  day  to  show  cause  was  therefore 
held  to  remain  unaffected  in  suits  in  which  a  conveyance  was 
required  from  the  infant,  as  in  suits  for  the  foreclosure  of 
equitable  mortgages  (d). 

But  it  seems  that  the  right  has  been  taken  away,  or  affected, 
by  subsequent  statutes. 

The  Trustee  Act,  1850  (e),  gives  a  general  power  to  courts 
of  equity,  when  any  decree  shall  be  made  for  the  conveyance 
or  assignment  of  any  lands,  to  declare  that  any  of  the  parties 
to  the  suit  are  trustees  within  the  meaning  of  the  act,  and  to 
make  such  order  as  to  the'  estates  rights  and  interests  of  such 
persons,  as  are  authorized  by  the  act  to  be  made  concerning 
the  estates,  rights  and  interests  of  trustees.  And  the  courts 
may  malce  orders  (/),  vesting  the  estates,  or  releasing  or  dis- 
posing of  the  contingent  rights  of  infant  trustees,  in  such 
persons,  and  manner,  as  the  court  shall  direct ;  which  orders 
are  to  be  as  effectual  as  if  the  infant  trustees  had  attained 
twenty-one,  and  had  duly  conveyed  or  assigned  the  lands  in 
the  same  manner,  and  for  the  same  estate,  or  had  released  or 
disposed  of  the  contingent  right. 

For  the  better  understanding  the  effect  of  this  statute,  upon 
the  foreclosure  of  equitable  mortgages,  it  wUl  be  remembered 
that  whilst  a  conveyance  is  required  to  complete  the  title  by 
foreclosure  of  an  equitable  mortgagee,  that  of  the  legal  mort- 
gagee requires  no  such  formality:   because  the  legal  title  is 

(c)  Scholefield  o.  Heafield,  7  Sim.  (d)  Scholefield  v.  Heafield,  Price  v. 

669;  but  see  8  id.  470;  Price  v.  Carver,      Carver,  supra. 
3  Myl.  &  Cr.  157.  (e)  13  &  U.Vict,  c.  GO,  s.  30. 

(/)  Sects.  7,  8, 
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already  vested  in  him,  and  the  equitable  right  of  the  mortgagor 
is  completely  bound  by  the  decree.  And  the  day  to  show 
cause  was  given  to  the  infant  in  respect  of  the  conveyance 
which  he  was  required  to  make,  and  not  in  respect  of  the 
equitable  right  wliich  the  decree  had  already  bound.  There- 
fore Lord  Hardwicke  said  {g),  it  was  the  course  of  the  court 
not  to  give  a  day,  unless  a  conveyance  was  directed  either  in 
form  or  substance.  The  case  of  Price  v.  Carver  (li),  cited 
above,  in  which  it  was  held  before  the  Trustee  Act,  that  the 
day  should  still  be  given,  appears  to  be  a  decision  as  to  equit- 
able mortgages  only.  Lord  Cottenham  there  observed,  that 
''cases  of  foreclosure  and  partition,  and  all  others  in  which 
a  conveyance  is  required  from  an  heir,  except  those  in  which 
the  parol  would  demur  at  law,  are  cases  in  which  a  day  is 
given."  And  again,  "  in  all  other  cases"  (i.  e.  except  cases  of 
sale  for  payment  of  debts),  "  in  which  a  conveyance  is  required 
from  an  infant,  the  law  remains  as  before,  and  the  practice 
therefore  remains  the  same."  Now,  in  cases  of  partition.  Lord 
Eedesdale  expressly  says  {i),  that  the  day  to  show  cause  is 
given,  where  the  infancy  of  any  of  the  parties,  or  other  cir- 
cumstances, prevent  mutual  conveyances;  the  decree  being 
then  to  make  partition,  give  possession,  and  order  enjoyment, 
until  effectual  conveyances  can  be  made.  As  therefore  Lord 
Cottenham  could  not  have  referred  to  those  cases  of  partition 
in  which  the  legal  estate  is  outstanding  and  not  in  the  infant, 
for  then  the  conveyance  could  be  made  at  once),  it  is  plain, 
that  he  was  also  not  speaking  of  foreclosure  suits,  where  no 
conveyance  of  the  legal  estate  was  required,  but  of  suits  (such 
as  that  before  him)  relating  to  equitable  mortgages,  where  it 
was  necessary  to  wait  for  a  conveyance,  until  the  coming  of 
age  of  the  infant  heir  or  devisee.  There  seems,  therefore,  to 
be  no  reason  for  giving  the  day  to  show  cause  where  the 
security  is  legal.  And  this  view  appears  to  have  been  adopted 
by  Lord  St.  Leonards  in  foreclosure  suits  in  Ireland,  in 
which,  according    to  the  practice   there,  sales  having  been 

(jg)  Sheffield  v.  Dachess  of  Bucks,         (i)  Pleading,  120,  ed.  4;  143,  ed.^, 
West,  t.  Hardwicke,  682.  citmg  A.-G.  v.  Hamilton,  1  Mad.  214; 

(Ji)  3  Myl.  &  Cr.  157—163.  see  the  form,  2  Eq.  Dr.  385. 
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directed,  it  was  held,  that  the  infants  should  have  no  day  (/{). 
And  in  a  suit  in  England  by  mortgagees,  to  establish  their 
claim  against  a  settlement,  it  was  said  that  the  infant  should 
have  a  day,  if  the  result  of  a  case  at  law  made  it  necessary  for 
the  infant  to  execute  a  conveyance,  but  not  otherwise  (Z). 

But  the  Trustee  Act,  1850,  puts  the  infant  heir  or  devisee 
of  the  right  of  redemption  of  an  equitable  mortgage  in  the 
same  position  in  this  respect,  as  if  the  mortgage  were  legal ; 
for  it  enables  the  court  to  make  the  conveyance,  and  thereby 
to  complete  the  mortgagee's  title  without  waiting  for  the 
infant's  majority.  His  whole  right,  both  legal  and  equitable, 
can  now  be  bound  by  the  decree  and  order  of  the  court,  and 
the  right  to  the  day  to  show  cause,  should  cease  with  the 
reason  upon  which  it  was  founded. 

It  is  not  very  clear  what  view  has  been  taken  by  the  courts 
upon  this  subject.  Lord  Cranworth,  V.-C,  is  reported  to 
have  observed,  in  a  foreclosure  suit  (m),  that  the  Trustee  Act, 
1850,  did  not  alter  the  right  of  the  infant,  in  respect  of  the  day 
to  show  cause.  In  a  partition  suit  (w).  Knight  Bruce,  V.-C, 
said,  that  instead  of  giving  the  day  to  show  cause,  the  court 
would  declare  that,  after  the  making  of  the  partition,  the  infant 
would  be  a  trustee,  within  the  act,  of  such  parts  of  the  property 
as  should  be  allotted  in  severalty  to  the  other  parties. 

But  as  in  practice  the  order  absolute  for  foreclosure  is  made 
as  of  course,  no  application  is  made  for  such  a  declaration, 
and  the  practice  of  giving  a  day  to  show  cause  is  still  fol- 
lowed (o). 

1746.  With  respect  to  sales  of  mortgaged  estates,  made  in 
suits  for  payment  of  debts,  the  same  statute  {p)  which  abolished 

(A)  Clinton  ■».  Bernard,  Dm.  287;  6  (to)  Newbury  v.  Marten,    15  Jur. 

Ir.  Eq.  E.  365;  Button  v.  Mayne,  3  Jo,  166. 

&  Lat.  686;  9  Ir.  Eq.  E.  343;  and  see  (n)  Bowra  v.  Wright,  4  De  G.  &  S. 

Tilson  ■».  Lawder,  2  D.  &  War.  285;  266;  15  Jur.  981;   see  however  Han- 

Mahon  v.  Dawson,  id.  286,  n.  cock  v.  Hancock,  Seton,  Dec.  337,  ed.  2 ; 

(I)  Walsh  K.  Trevannion,  16  Sim.  577,  ed.  3. 

180 ;    and  see  Williams'  Estate,  Ee,  (o)  See  Set.  689,  ed.  3. 

5  De  G.  &  S.  515.  ip)  H  Geo.  4  &  1  Will.  4,  c.  47, 

s.  12. 
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the  right  to  set  up  infancy,  enacted,  that  where  in  any  suit,  in 
any  court  of  equity,  for  payment  of  the  debts  of  any  person 
or  persons  deceased,  to  which  their  heir  or  heirs,  devisee  or 
devisees,  may  be  subject  or  liable,  such  court  of  equity  shall 
decree  the  estates  liable  to  such  debts,  or  any  of  them,  to  be 
sold  for  satisfaction  of  such  debt  or  debts,  and  by  reason  of 
the  infancy  of  any  such  heir  or  heirs,  devisee  or  devisees,  an 
immediate  conveyance  thereof  could  not,  as  the  law  then  stood, 
be  compelled ;  in  every  such  case,  such  court  shall  direct,  and 
if  necessary  compel,  such  infant  or  infants  to  convey  such 
estates  to  be  sold,  by  all  proper  assurances  in  the  law,  to  the 
purchaser,  or  purchasers  thereof,  in  such  manner  as  the  said 
court  shall  think  proper  and  direct :  and  that  eveiy  such  infant 
shall  make  such  conveyance  accordingly,  and  every  such  con- 
veyance shall  be  as  valid  and  effectual,  to  all  intents  and 
purposes,  as  if  such  infant  or  infants  is  or  are,  at  the  time 
of  executing  the  same,  of  the  full  age  of  twenty-one  years.  By 
a  later  act  {q),  courts  of  equity  are  also  authorized  to  direct 
mortgages  as  well  as  sales  to  be  made,  of  the  estates  of  such 
infant  heirs  and  devisees ;  and  also  to  be  made  in  cases  where 
the  tenant  for  life  or  first  executory  devisee  of  the  estate  is  an 
infant.  And  by  a  yet  later  act  (r),  the  provisions  of  11  Geo.  4 
&  1  "Will. -4,  c.  47,  were  iurther  extended,  to  any  case,  in 
which  any  lands,  tenements  or  hereditaments,  of  any  deceased 
person,  shall  by  descent,  or  otherwise  than  by  devise,  be  vested 
in  the  heir  or  co-heirs  of  such  persons,  subject  to  an  executory 
devise  over,  in  favour  of  a  person  or  persons  not  existing,  or 
not  ascertained;  and  in  any  such  case,  courts  of  equity  are 
authorized  to  direct  such  heir  or  co-heirs,  notwithstanding 
infancy,  to  convey  or  othenvise  assure  the  fee  simple  or  other 
interest  to  be  sold  to  the  purchaser,  or  as  the  court  sjiall  think 
proper,  and  every  such  conveyance  shall  be  as  effectual  as 
if  the  heir  or  co-heirs  executing  the  same  were  seised  or  pos- 
sessed of  the  fee  simple  or  other  estate  to  be  sold,  and  if  an 
infant  were  of  full  age. 

By  the  effect  of  these  statutes  it  is  clear  that  the  infant  has 
(y)  2  &  3  Vict.  c.  60,  s.  X.  (r)  11  &  12  Vict.  c.  87,  s.  1, 
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no  longer  a  day  to  show  cause  in  the  cases  which  fall  within 
their  provisions  (s). 

1747.  The  Trustee  Act,  1850,  directs  (0,  that  when  a 
decree  shall  have  been  made  by  any  court  of  equity,  directing 
the  sale  of  any  lands  for  the  payment  of  the  debts  of  a  deceased 
person,  every  person  seised  or  possessed  of  such  lands,  or  en- 
titled to  a  contingent  right  therein,  as  heir,  or  under  the  will 
of  such  deceased  debtor,  shall  be  deemed  to  be  so  seised, 
possessed  or  entitled  upon  a  trust  within  the  meaning  of  the 
act.  And  the  coxu:t  may  discharge  the  contingent  right,  under 
the  wiU  of  such  deceased  debtor,  of  any  unborn  person. 

And  the  Trustee  Act  of  1852,  directs  (m),  that  when  any 
decree  or  order  shall  have  been  made  by  any  court  of  equity, 
directing  the  sale  of  any  lands,  for  any  purpose  whatever,  every 
person  seised  or  possessed  of  such  land  or  entitled  to  a  con- 
tingent right  therein,  and  bound  by  the  decree  or  order,  shall 
be  deemed  to  be  seised,  possessed  or  entitled  within  the  Act 
of  1850 ;  and  the  court  may,  if  it  think  fit,  make  a  vesting 
order  of  such  lands,  which  shall  be  as  effectual  as  a  proper 
assurance  made  by  a  person  free  from  disability.  In  all  suits, 
therefore,  in  which  a  sale  may  be  had,  and  consequently  where 
a  sale  is  made  in  a  foreclosure  suit,  the  court  may  at  once 
make  that  conveyance,  for  which  it  was  formerly  necessary  to 
wait  until  the  infant  attained  his  full  age.  And  if  the  view 
taken  above,  as  to  the  failure  of  the  reason  for  giving  a  day 
to  show  cause  against  a  foreclosure  decree  of  an  equitable 
mortgage,  be  correct,  it  should  follow  that,  where  a  sale  is 
directed  in  a  foreclosure  suit,  the  power  of  the  court  to  com- 
plete the  sale  against  the  infant  is  a  good  reason  for  taking 
away  the  right  to  show  cause  in  that  case  also. 

1 748.  The  effect  of  giving  the  day  to  show  cause  in  fore- 
closure suits,  was  not  to  enable  tlie  infant  to  ravel  into  the 
account,  nor  even  to  give  him  a  new  right  of  redemption,  but 

(»)  See  3  Myl.  &  Cr.  163.  (?«)  15  &  16  Vict.  c.  55,  s.  1. 

(<)  13  &  U  Vict.  c.  60,  s.  29. 

]\r.    voiv.  II.  4  A 
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only  to  show  error  in  the  decree  (x).  Though  in  creditors'  and 
other  suits,  not  for  foreclosure,  it  seems  the  infant  was  allowed 
to  put  in  a  new  answer  on  coming  of  age  (y). 

The  decree  declared  (z),  that  the  infants  should  stand  abso- 
lutely debarred  and  foreclosed,  &c.,  unless  they,  upon  being 
served  with  a  subpoena  to  show  cause  against  the  decree,  should 
within  six  months  after  they  should  respectively  attain  the  age 
of  twenty-one  years,  show  unto  the  court  good  cause  to  the 
contrary.  But  where  there  was  a  defective  security,  with  a 
covenant  for  further  assurance  binding  the  infant  heir,  it  was 
ordered  (a),  that  upon  default,  the  mortgagees  were  to  be  let 
into  possession  of  the  mortgaged  premises,  and  to  hold  and 
enjoy  the  same  as  against  the  defendant,  until  he  should  attain 
the  age  of  twenty- one  years ;  and  upon  his  attaining  that  age, 
the  defendant  was  to  convey  or  surrender  the  mortgaged  pre- 
mises to  the  plaintiffs,  upon  the  trusts  of  the  indenture,  unless, 
upon  being  served,  &c.,  the  defendant  should  show  good  cause 
to  the  contrary.  And  the  like  order  upon  the  infant,  to  convey 
or  surrender,  upon  attaining  twenty-one,  of  course  also  preceded 
the  order  for  a  day  to  show  cause,  where  an  equitable  mortgage 
was  foreclosed. 

1749.  It  is  not  the  practice  to  direct  a  sale  against  an 
infant,  until  the  court  be  satisfied  that  it  is  for  his  benefit. 
The  course  is  to  direct  an  inquiry  (6)  upon  this  point,  unless 
it  be  settled  by  proper  evidence  at  the  hearing  (c).  The  same 
rule  prevails  as  to  orders  for  sale,  under  15  &  16  Vict.  c.  86, 
s.  42 ;  and  the  court  accepts  the  affidavit  of  the  trustees,  as 
sufficient  evidence  that  a  sale  will  be  beneficial  (d). 


(a>)  Mallack  v.  Galton,  3  P.  "Wms.  Oldaker  v.  Petford,  2  L.  J.,  Ch.  47. 

852;  Bishop  of  Winchester  v.  Beavor,  (S)  Davis  v.  Dowding,  2  Keen,  247; 

3  Ves.  314;  Williamson  v.  Gordon,  19  Mondp,y  ».  Monday,  1  Ves.  &  B.  223; 

id.  114.  Brookfield  v.  Bradley,  Jac.  632. 

(2^)  Tountaine  v.  Caine,  1  P.  Wms.  (o)  Scholefield  -o.  Heafield,  7  Sim. 

S04;  Kelsall  v.  Kelsall,  2  Myl.  &  K.  669;  Davis  ■!).  Dowding,  2  Keen,  247; 

412.  Mears  v.  Best,  10  Hare,  li. 

(i)  Seton,  341,  ed.  2.  (_d)  Siffiken  v.  Davis,  Kay,  xxi. 

(fl)  Spencer  v.  Boyes,  4  Ves.  370; 
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1760.  By  the  Trustee  Act,  1850(e),  the  Lord  Chancellor 
(which  includes  the  Lords  Justices  and  other  judges  intrusted 
with  the  care  of  the  persons  and  estates  of  lunatics  (/)  )  may 
make  vesting  orders  of  lands,  or  contingent  rights  in  lands,  of 
which  any  lunatic  or  person  of  unsound  mind  shall  be  seised 
or  possessed  upon  any  trust,  or  by  way  of  mortgage.  And  also 
orders  vesting  in  any  person  the  right  to  transfer  or  receive  the 
dividends  of  stock,  or  to  sue  for  and  recover  any  chose  in 
action  to  which  any  lunatic  or  person  of  unsound  mind  is 
solely  entitled,  upon  trust  or  by  way  of  mortgage;  and  where 
the  lunatic  is  entitled  jointly  with  any  other  person  or  persons, 
orders  vesting  such  rights  either  in  the  person  or  persons  so 
jointly  entitled,  or  in  such  person  or  persons  jointly  with  any 
other  person  or  persons.  An  equitable  mortgagor  who  has 
become  lunatic  is  a  trustee  after  the  estate  has  been  sold  in 
a  foreclosure  suit  (ff). 

And  where  any  infant  shall  be  seised  or  possessed  of  any 
land,  or  contingent  right  in  land,  upon  any  trust  or  by  way  of 
mortgage,  the  Chancery  division  of  the  High  Court  may  make 
a  vesting  order  of  such  lands  or  rights ;  and  such  vesting  orders 
shall  respectively  vest  the  lands  or  rights  in  such  person  or 
persons,  in  such  manner,  and  for  such  estate,  as  the  court  shall 
direct  (A).  Under  this  power,  where  it  was  desired  to  vest  the 
estate  in  the  mortgagee's  executors,  one  of  whom  was  a  married 
woman,  so  as  to  enable  them  to  reconvey  without  an  acknow- 
ledgment by  her  imder  the  Fines  and  Eecoveries  Act,  the 
estate  was  vested  to  such  uses  as  the  executors  should  appoint, 
and,  in  default,  to  the  use  of  them  in  fee,  subject  to  the  equity 
of  redemption  (z). 

And  when  any  person,  to  whom  any  lands  have  been  con- 
veyed by  way  of  mortgage,  shall  have  died  without  having 
entered  into  the  possession  or  receipt  of  the  rents  and  profits 
thereof,  and  the  money  due  in  respect  of  such  mortgage  shall 
have  been  paid  to  a  person  entitled  to  receive  the  same,  or 
such  last-mentioned  person  shall  consent  to  an  order  for  the 

(e)  Sects.  3,  4,  5,  26,  27.  262. 

(/)  Judicature  Act,  1876,  s.  7.  (70  Sects.  7,  8. 

(ff-)  Rogers,  Ee,  13  L.  J.,  N.  S.,  Ch.  (i)  Powell,  Be,  i  K.  &  J.  338. 

4  A2 
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reconveyance  of  such  lauds,  the  court  may  make  a  like  vesting 
order  (A) : 

.  1.  "When  an  heir  or  devisee  (l)  of  such  mortgagee  shall  be 
out  of  the  jurisdiction  of  the  court,  or  cannot  be  found. 

2.  Whenever  an  heir  or  devisee  of  such  mortgagee  shaU, 
upon  a  demand  by  a  person  entitled  to  require  a  conveyance 
of  such  lands,  or  a  duly  authorized  agent  of  such  last-men- 
tioned person,  have  stated  in  writing  that  he  will  not  convey 
the  same,  or  shall  not  convey  the  same  for  the  space  of  twenty- 
eight  days  next  after  a  proper  deed  for  conveying  such  lands 
shaU  have  been  tendered  to  him  by  a  person  entitled  as  afore- 
said, or  a  duly  authorized  agent  of  such  last-mentioned  person. 

3.  When  it  shall  be  uncertain  which  of  several  devisees  of 
such  mortgagee  was  the  survivor. 

4.  When  it  shall  be  uncertain  as  to  the  survivor  of  several 
devisees  of  such  mortgagee,  or  as  to  the  heir  of  such  mortgagee, 
whether  he  be  living  or  dead. 

5.  When  such  mortgagee  shall  have  died  intestate  as  to 
such  lands  and  without  an  heir,  or  shall  have  died,  and  it 
shall  not  be  known  who  is  his  heir  or  devisee. 

The  order  of  the  court  in  any  one  of  these  cases  has  the 
same  effect  as  if  the  heir  or  devisee  or  surviving  devisee,  as 
the  case  may  be,  had  duly  executed  a  conveyance  or  assign- 
ment of  the  lands,  in  the  same  manner,  and  for  the  same  estate 
(1757). 

Where  the  estate  was  in  an  heir  at  law  out  of  the  juris- 
diction, though  the  court  could  not  make  an  order  under 
sect.  19,  because  the  mortgagee  had  entered  into  possession, 
a  vesting  order  was  made  under  sect.  9,  which  enables  the 
court  to  vest  lands  of  which  any  person  solely  seised  or 
possessed  upon  any  trust  shall  be  out  of  the  jurisdiction,  or 
cannot  be  found  (m). 

1751.  The  court  wiU  not  under  sect.  10  of  the  act,  which 

(It)  Sect.  19.  the  debt  or  security,  see  Jarm.  Wills, 

(V)  As   to    the  words   which    will  Ch.  21. 

amount  to  a  devise  of  a  mortgaged  (ni)  Skitter,  Ee,  4  W.  E.  791,  see 

estate,  either  by  a  direct  gift  of  the  sect.  10,  as  to  persons  jointly  seised  or 

estate  itself,  or  as  implied  by  a  gift  of  possessed  upon  any  trust, 
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enables  it  to  make  a  vesting  order  where  two  persons  are 
jointly  seised  as  trustees,  and  one  of  them  is  out  of  the  juris- 
diction, make  an  order  affecting  the  estate  of  a  joint  mortgagee 
out  of  the  jurisdiction,  where  the  security  has  only  been  dis- 
charged by  the  investment  in  the  joint  names,  of  a  sum  of 
of  money  which  is  assumed  in  his  absence  to  be  the  amount 
payable  to  them  (n). 

1752.  In  every  case  in  which  the  persons  intrusted  with 
the  care  of  the  persons  and  estates  of  lunatics,  or  the  court, 
are  enabled  to  make  a  vesting  order  affecting  lands  or  con- 
tingent rights,  the  said  persons  or  court  may,  if  it  shall 
be  deemed  more  convenient,  appoint  a  person  to  convey  or 
assign  such  lands,  or  to  release  or  dispose  of  such  contingent 
rights  (o). 

1763.  As  to  lands  within  the  Duchy  of  Lancaster,  or  the 
counties  palatine  of  Lancaster  or  Durham,  the  court  of  the 
Duchy  Chamber  of  Lancaster,  or  the  Courts  of  Chancery  of 
the  counties  palatine  respectively,  were  empowered  to  make 
like  orders  as  to  lands  within  their  respective  jurisdictions,  as 
the  High  Court  of  Chancery  might  make,  by  virtue  of  the  act. 
But  no  person  within  the  limits  of  the  jurisdiction  of  the  High 
Court  were  to  be  deemed  by  such  local  courts  to  be  a  trustee 
within  the  act  (p).' 

The  powers  given  to  the  Court  of  Chancery  and  the  persons 
entrusted  with  the  custody  of  lunatics  respectively,  extend  to 
all  lands  and  personal  estate  in  the  Queen's  dominions  and 
colonies,  except  (as  to  the  powers  of  the  court)  Scotland  ;  and 
except  (as  to  the  lunacy  jurisdiction)  Scotland  and  Ireland ; 
and  may  respectively  be  exercised  by  the  Court  of  Chancery 
and  persons  intrusted  with  the  custody  of  lunatics  in  Ire- 
land, with  respect  to  all  lands  and  personal  estate  in  that 
country  (q). 

1754.  When  any  vesting  order  is  made  over  copyhold  or 

(»)  Osbom'a  Trusts,  Be,  L.  E.,  12         (p)  Sect.  21. 
Eq.  392.  (?)  Sects.  54—57. 

(o>  Sect.  20. 
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customary  land,  witli  the  consent  of  the  lord  or  lady  of  the 
manor,  the  land  will  vest  without  surrender  or  admittance; 
and  when  any  person  is  appointed  to  convey  or  assign  copy- 
hold or  customary  land,  such  person  may  do  all  acts,  and 
execute  all  instruments,  for  completing  the  assurance  of  such 
lands;  and  such  acts  and  instruments  shall  have  the  same 
effect,  and,  subject  to  the  customs  of  the  manor,  and  the  usual 
payments,  shall  give  the  same  rights  to  admission,  as  if  the 
person  in  whose  place  the  appointment  is  made,  being  free 
from  disability,  had  duly  done  and  executed  such  acts  and 
instruments  (r).  Under  sect.  2  of  the  Trustee  Act,  1852,  a 
Vesting  order  of  copyholds,  which  the  mortgagor  has  cove- 
nanted but  has  neglected  and  refused  for  twenty-eight  days 
after  demand  to  surrender,  may  be  made  without  serving  the 
mortgagor  with  the  petition  (s). 

1755.  With  respect  to  the  clauses  which  concern  the 
estates  of  lunatics  and  persons  of  unsound  mind,  it  may  be 
noticed,  that  under  the  repealed  act  of  I  WUl.  4,  c.  60,  the 
second  section  of   which  enabled    the    Lord   Chancellor   to 

I  direct  the  committee  of  a  lunatic  to  convey,  although  by  the 
fifth  section  any  person  might  be  appointed  to  convey  on  the 
part  of  a  person  of  unsound  mind  not  found  so  by  inquisition, 
the  appointment  of  the  ad  interim  committee  of  a  person  of 
the  latter  class  was  refiised;  and  the  petition  was  directed  to 
stand  over  until  the  appointment  of  a  committee  (f). 

1756.  The  word  "lands"  in  the  statute  of  1850  applies  to 
any  estate  or  interest  in  land  (m),  and  therefore  applies  to  the 
right  of  an  infant  tenant  in  tail;  as  does  also  the  act  of  1  WiU.  4, 
c.  47,  s.  1 1,  which  enabled  the  Court  of  Chancery,  in  suits  for 
the  sale  of  real  estates  for  the  payment  of  debts,  to  order  in- 
fants to  convey  such  estates  {x)  (405). 

Where  the  legal  estate  is  vested  in  the  mortgagee  by  the 

(»■)  Sect.  28.  1  H.  &  T.  476. 

(s)  Crowe's  Mortgage,  He,  L.  R.,  13  («)  Sect.  2. 

Eq.  26.  («)  Radcliffo  ■».  Eccles,  1  Keen,  130. 
(t)  Poultop,  He,  1  Mac.  &  G.  100; 


UNDER  THE  TRUSTEE  ACTS.  1095 

security,  and  the  equity  has  been  devised,  no  vesting  order  of 
the  infant  devisee's  interest  will  be  made  to  the  purchaser  of 
the  estate ;  because  the  infant's  equitable  interest  is  boimd  by 
the  decree  for  sale  {y). 

The  estate  of  the  mortgagee,  outstanding  in  his  infant  heir, 
may  be  vested  in  the  devisees  of  the  equity  of  redemption, 
subject  to  a  legacy  with  which  it  has  been  charged  by  the 
testator  {z). 

1757.  The  nineteenth  section  has  been  held  (a)  to  autho- 
rize an  order  to  vest  the  mortgaged  estate,  as  to  which  the 
mortgagee  has  died  intestate,  and  where  his  heir  cannot  be 
found,  in  the  executor  of  the  mortgagee ;  on  the  ground  that 
"conveyance,"  and  not  merely  "reconveyance,"  appears  by 
the  concluding  words  of  the  section  to  have  been  contemplated 
by  the  act,  a  liberal  interpretation  of  which  required  this  con- 
struction. The  decision  clearly  rests  upon  convenience;  but 
it  seems  to  be  little  in  accordance  with  the  familiar  rule  of 
construction,  which  requires,  that  no  words  be  rejected,  upon 
which  a  meaning  can  be  put,  consistent  with  the  rest  of  the 
enactment.  Now  the  clause  expressly  requires,  that  the 
money  due  in  respect  of  the  mortgage  shall  have  been  paid  to 
a  person  entitled  to  receive  the  same  ;  and  this  is  consistent 
with  a  "reconveyance,"  but  not  with  a  conveyance  by  the 
heir  to  the  executor,  where  no  money  passes,  and  where,  con- 
sequently, the  words  relating  to  the  payment  become  a  dead 
letter.  And  upon  the  ground  that  in  such  a  case  the  mort- 
gage debt  was  not  paid,  and  that  a  "reconveyance"  was  not 
sought.  Turner,  V.-C.  had  re&sed  {b),  before  the  order  above 
cited  was  made  by  the  Court  of  Appeal,  to  make  a  vesting 
order  under  the  nineteenth  section ;  and  he  pointed  out  that 
it  might  be  a  reason  for  the  limitation  to  the  case  of  recon- 

(jr)  Williams' Estate,  Re,  5  De  G.  &  estate  in  the  administrator,  thongh  he 

S.  615.  was  beneficially  interested,  where  there 

(«)  EUerthorpe,  Be,  18  Jur.  669.  was  no  present    intention  to  sell  or 

(a)  Boden's  Estate,  Re,  16  Jur.  279;  transfer.    (Hewitt,  Re,  27  L.  J.,  Ch., 

1  De  G.,  M.  &  G.  57)  9  Hare,  820;  N.  S.  802.) 

Lea's  Trust,  Re,  6  W.  R.  482.    The  (J)  Meyrick's  Estate,  Re^  9  Hare, 

Court  of  Appeal  declined  to  Test  the  116;  15  Svx.  505. 


1096  VESTING  'orders  TTNDEE  TEUSTEE  ACTS. 

veyance,  that  so  long  as  the  money  remains  unpaid  there  may 
be  equities  between  the  heir  and  the  personal  representatives 
of  the  mortgagee,  with  which  it  would  not  be  convenient 
that  the  court,  upon  such  a  proceeding,  should  interfere. 
Where  the  security  was  by  way  of  trust  for  sale  and  for  pay- 
ment of  the  surplus  to  the  borrower,  his  executors,  administra- 
tors or  assigns,  it  was  considered  not  to  be  a  mere  security  for 
money  within  sect.  2  of  the  act  so  as  to  authorize  an  order 
under  sect.  19,  but  was  treated  as  a  case  of  trust  under 
sect.  15  (c).  And  the  same  course  was  followed  where  the 
mortgage  contained  a  power  of  sale  with  a  similar  dispo- 
sition of  the  surplus  {d). 

1758.  Where  the  customary  fee  of  copyholds  was  surren- 
dered by  a  debtor  to  his  creditor  (e),  upon  trust  to  sell  and 
pay  the  debts  out  of  the  proceeds,  and  to  pay  the  surplus  to 
the  debtor,  his  ■  executors,  administrators  and  assigns,  and 
more  than  twenty  years  after  the  personal  representative  of 
the  creditor  sold  the  property  for  much  less  than  the  amount 
of  the  debt,  the  debtor  and  his  customary  heir  having  both 
in  the  meantime  died  intestate,  and  there  being  no  personal 
representatives,  and  the  title  of  the  present  customary  heir 
not  to  be  proved  without  great  expense ;  the  copyholds  were 
vested  in  the  purchaser  without  service  of  notice,  either  on 
the  customary  heir,  or  the  personal  representative  of  the 
debtor.  It  was  argued  in  this  case,  that  if  any  service  were 
necessary,  it  should  be  on  the  personal,  and  not  on  the  real, 
representative.  But  note,  that  if  under  a  power  of  sale  in  a 
mortgage  an  estate  be  sold  after  the  death  of  the  mortgagor, 
it  will  be  real  estate,  notwithstanding  the  direction  to  pay 
to  the  executors  or  administrators;  because  the  equity  of 
redemption  has  descended  or  has  been  devised ;  but,  if  the  sale 
be  in  the  lifetime  of  the  mortgagor,  the  personal  representative 
will  be  entitled  (/)  (818,  890). 

(c)  Underwood,  Ee,  3  K.  &  J.  745.  (/)  Wright  v.  Eose,  2  Sim.  &  St. 

(<Z)  Keeler,  Ee,  32  L.  J.,  N.  S.,  Ch.  323)   Olarlie'a  Trusts,  Ee,  22  L.  J., 

101;  11  W.  E.  62.  N.  S.,  Oil.  230. 
(e)  Wise,  Ee,  5  De  G.  &  S.  415. 
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1 769,  A  lessee  who  has  mortgaged  by  way  of  underlease, 
with  a  power  of  sale,  and  has  covenanted  to  assign  the  residue 
of  the  term  as  the  purchaser  shall  direct,  is  not  {g)  however  a 
trustee,  for  a  purchaser  of  the  underlease,  under  the  power ; 
the  covenant  to  assign  does  not  make  him  a  trustee ;  and 
though  an  assignment  might  be  compelled  by  suit,  the  court 
wiU  not  make  an  order  under  the  Trustee  Act,  which  would 
amount  to  a  decree  for  specific  performance,  in  the  absence  of 
the  person  who  should  be  the  defendant  in  a  suit  for  that  kind 
of  relief.  But  if  the  mortgagor  covenant  in  the  meantime  to 
hold  the  outstanding  estate  upon  trust  for  the  mortgagee,  he 
becomes  a- trustee  within  the  act  (A). 

1760.  A  vesting  order  has  been  made  of  the  beneficial  in- 
terest of  infants,  and  possible  imborn  children,  in  land  decreed 
to  be  sold  for  payment  of  debts,  and  other  purposes  (e),  under 
the  combined  provisions  of  the  Act  of  1852,  s.  1,  and  of  ss.  16 
and  30  of  the  Act  of  1850 ;  which  provide  respectively  for  the 
release  and  discharge  of  the  contingent  rights  of  unborn  per- 
sons, and  for  declarations  concerning  the  rights  of  parties  to 
the  suit,  or  the  interests  of  unborn  persons  who  might  claim 
under  any  party  to  the  suit. 

But  under  the  Act  of  1850  alone,  a  vesting  order  against 
infants  beneficially  entitled  to  real  estate,  on  a  certain  contin- 
gency, was  refused  (li). 

Orders  under  the  Trustee  Acts  concerning  lands,  stock,  or 
choses  in  action  subject  to  a  mortgage,  may  be  made  on  the 
apphcation  of  any  person  beneficially  interested  in  the  equity 
of  redemption,  whether  under  disability  or  not,  or  of  any 
person  interested  in  the  monies  secured  by  such  mortgage  (/). 

Of  Judgments  against  Married  Women. 
1761.  If  a  suit  be  brought  against  a  feme  covert  owner  of 
the  equity  of  redemption,  and  her  husband,  to  foreclose,  she 

(jr)  Propert,  Ee,  22  L.  J.,  Ch.  948  j  (i)  Wake  v.  Wake,  17  Jnr.  545. 

1  W.  R.  237.  (*)  Weston  v.  Filer,  16  Jur.  1010> 

(70  Collingwood,  Re,  6  W.  R.  636;  (0  Trnstee  Act,  1850,  a.  37. 
and  see  2  Davidson's  Conv.  670,  ed.  3i 
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is  liable  (thougli  during  the  coverture)  to  be  absolutely  fore- 
closed ;  and  no  day  shall  be  given  to  her  or  her  heirs  to  redeem 
after  the  determination  of  coverture  (m). 

But  the  judgment  must  be  made  against  married  women  in 
the  usual  form,  and  an  immediate  order  absolute  cannot  be 
made  even  by  consent  (n). 

Of  the  Delivery  of  the  Title  Deeds. 

l'?6S.  It  is  the  duty  of  the  mortgagee,  who  has  accepted 
the  mortgagor's  notice  of  discharge,  to  see  that  the  deeds  are 
forthcoming,  and  that  the  mortgagor  may  be  enabled  without 
risk  to  pay  the  money,  and  to  take  his  reconveyance  on  the 
day  fixed  (o).  Both  the  judgment  in  equity  and  the  statutory 
order  staying  proceedings  on  redemption  (510)  provide  for 
the  delivery  of  the  deeds  to  the  redeeming  party;  and  he  is 
entitled  to  demand  them,  although  by  the  act  of  the  mortgagee 
in  disposing  by  a  single  instrument  of  the  estate,  and  the  debt, 
other  persons  have  acquired  an  interest  in  a  title  deed  of  the 
estate  (/i).  This  right  extends  to  all  assignments  and  reconvey- 
ances executed  between  the  original  mortgage  and  the  final 
redemption  {q).  And  where  several  mortgages  upon  distinct 
estates  have  been  transferred  by  a  single  deed,  one  of  the  mort- 
gagors who  comes  to  redeem  singly  is  entitled  to  have  the  deed 
of  transfer  delivered  to  him,  upon  his  covenanting  to  produce 
it  (r)  (1637).  Where  the  mortgagee  reconveys  only  part  of 
the  estate,  and  is  entitled  to  retain  the  deeds  by  virtue  of  his 
absolute  title  to  the  greatest  part  of  the  property,  he  ought  also 
to  covenant  with  the  redeeming  party  for  production  (s). 

When  the  estate  has  been  sold  in  a  suit  and  the  money  has 
been  paid  into  a  general  account,  the  purchaser  is  entitled  to 
insist  upon  the  delivery  to  him  of  the  title  deeds,  before  any 
dealings  take' place  with  the  purchase-money  [f). 

(m)  Mallack  v.  Galton,  3  P.  Wms.  {g)  Hudson  V.Malcolm,  10  W.R.  720. 

352.  (r)  Capper  v.  Terrington,    1  Coll. 

(?0  Harrison  t-.'Kennedy,  10  Hare,  li.  103;  13  L.  J.,  N.  S.,  Ch.  239. 

(o)  Lord  Midleton  v.  Eliot,  15  Sim.  (s)  Yates  v.  Plumbe,  2  Sm.  &  Gif. 

631.      ,  174. 

{p)  Dobson  V.  Land,  4  De  G.  &  S.  (i)  Powler  «.  Scott,  W.  N.  1871, 

575, 581.  248. 
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1 763.  It  is  usual  for  the  mortgagee  to  be  prepared  with  an 
affidavit  of  the  documents,  to  be  delivered  up  in  case  of  redemp- 
tion ;  and  the  mortgagor  may  require  the  affidavit  at  his  own 
expense,  but  he  should  give  previous  notice  to  the  mortgagee  of 
his  intention,  and  in  case  of  his  neglect  to  do  so,  and  of  the  non- 
production  of  the  affidavit,  a  new  day  must  be  fixed  for  pay- 
ment (a). 

1764.  In  case  of  foreclosure,  it  has  been  said  (x)  that  the 
common  decree  does  not  direct  delivery  of  the  deeds  by  the 
mortgagor,  especially  where  the  mortgage  is  for  a  term,  which, 
however  great  may  be  the  length  of  the  term,  gives  the  termor 
no  right  to  the  title  deeds  of  the  estate  ;  and  that  the  order  for 
delivery  is  only  made  where  there  is  a  special  contract  to  deliver 
the  deeds  upon  default  of  payment  of  principal  and  interest. 

It  is,  however,  submitted  that  the  true  reason  for  omitting  the 
direction  in  the  case  of  a  mortgage  in  fee  is,  that  the  mortgagee 
who  forecloses,  either  by  direct  delivery^  from  the  mortgagor 
upon  the  making  of  the  security,  or  from  another  incumbrancer 
whom  he  has  redeemed,  has  the  deeds  already  in  his  possession ; 
and  a  modem  decree  on  an  equitable  mortgage  shows  (y),  that 
where  all  the  deeds  are  not  already  in  the  mortgagee's  custody, 
the  decree,  after  directing  the  mortgagor  to  convey  on  default 
of  payment,  goes  on  to  order  delivery  of  the  deeds. 

A  judgment  of  foreclosure  may  be  made  at  the  suit  of  a  first 
mortgagee  without  any  order  against  the  holder  of  the  deeds  for 
the  delivery  of  them ;  as  where  they  are  in  the  hands  of  a  person 
who  has  taken  them  bon^  fide  and  without  actual  or  constructive 
notice  of  fraud  from  a  person  without  title  (z). 

1765.  Upon  the  sale  of  a  ship  in  the  Admiralty,  for  the 
satisfaction  of  bottomry,  or  other  claims(857),  tibie  title  is  com- 
plete without  any  delivery  of  the  register.  And  no  order  will 
be  made  for  its  delivery  against  the  official  agent  of  a  foreign 

(«)  Weeks  «.Stonrton,llJur.,N.S.  (y)  Holmes    -i:   Turner,    7   Hare, 

278.  370,  n. 

(iB)  Wieeman  «.  Westland,  1  Y.  &  (z)  Kendall  v.  Hulls,  11  Jar.  864. 
J.  117. 
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government,  who  alleges  that  he  detains  it  under  the  law  of  his 
own  country. 

But  the  court  will  order  delivery  of  the  register  in  the  case  of 
a  British  vessel,  because  its  production  may  be  necessary  at  the 
custom-house  (a). 

Of  the  Loss  of  the  Title  Deeds. 

1 766.  The  mortgagee  will  not  be  deprived  of  the  benefit  of 
his  security  by  reason  of  the  loss  of  the  title  deeds,  if  the  court 
be  satisfied  that  a  security  was  efiected  and  that  they  have  reaUy 
been  lost  {b). 

If  the  title  deeds  of  the  estate  have  been  mislaid  or  lost  by,  or 
stolen  out  of  the  custody  of,  the  mortgagee,  or  his  agent,  the 
court,  either  in  a  redemption  or  foreclosure  suit,  will  direct  an 
inquiry  according  to  the  circumstances,  as  to  what  deeds  or 
documents  were  delivered  to  the  mortgagee,  and  whether  they 
are  or  not  existing,  or  lost,  or  in  the  power  of  the  mortgagee  to 
produce,  or  what  has  become  of  them  (c). 

If  the  deeds  be  certified  to  be  lost,  or  are  known  to  have  been 
destroyed  by  the  mortgagee,  an  inquiry  will  be  directed  as  to 
what  indemnity  or  security  ought  to  be  given  in  respect  of  the 
loss  (d),  and  also  as  to  what  ought  to  be  allowed  as  a  sufficient 
compensation  for  the  damage  done  to  the  estate  by  the  loss  or 
destruction  of  the  deeds  (c) ;  which  compensation  is  given  in 
respect  of  the  expense  to  arise  on  future  dealings  with  the  estate, 
in  getting  office  copies  of  the  decree  and  other  proceedings  in 
the  suit,  which  must  thenceforth  form  part  of  the  title ;  and 
not  as  speculative  damages  (/)  for  injury  occasioned  by  the 
absence  of  the  deeds  at  a  sale ;  and  the  amount  of  the  compen- 
sation win  be  set  off  against  the  principal  and  interest  due  on 
the  security. 

(B)  Tremont,  1  W.  Rob.  163.  (e)  Hornby  v.  Matcham,    16  Sim, 

(i)  Baskett «.  Skeel,  11  W.  E.  1019.  326;  12  Jnr.  825. 

(c)  Smith  -0.  Bicknell,  cited  3  Ves.  (/)  Brown  v.  Sewell,  11  Hare,  49  s 

&  B.  51;  Stokoe  «.  Kobson,  3  Ves.  &  17  Jur.   708;   and  see  Macartney  t>. 

B.  51;  Bentinck  v.  Willink,  2  Hare,  1;  Graham,  where  the  document  lost  was 

Lnccraft  v.  Hite,  cited  2  Hare,  11.  a  bill  of  exchange,  and  only  indemnity 

((f)  Lord  Midleton  v.  Eliot,  15  Sim,  was  given;  2  H.  &  M.  353i 
637. 
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1767.  The  mortgagee  will  also  be  directed  to  deliver  upon 
oath  attested  copies  of  such  of  the  documents  destroyed,  of  which 
attested  copies  can  be  made  or  had.  And  if  it  be  found  or  appear 
that  the  deeds  were  stolen,  an  indemnity  will  be  decreed  (^),  but 
no  liability  arises  for  compensation  in  such  a  case,  whether  the 
deeds  were  in  the  possession  of  the  mortgagee  himself,  or  of  his 
solicitor  or  agent,  in  whose  custody  he  might  properly  have  left 
them  if  they  had  been  his  own,  and  no  fraud  or  collusion  be 
shown  (A)  ;  although  the  circumstance  that  the  deeds  were  lost 
out  of  the  custody  of  the  solicitor  of  the  mortgagee,  for  whose 
convenience  they  were  so  deposited,  seems  in  one  case  {i)  to 
have  been  thought  a  reason  (amongst  others)  for  giving  com- 
pensation. 

1 768.  And  if  the  result  of  the  inquiry  be  merely  that  the 
deeds  are  not  to  be  found,  it  seems  that  an  indemnity  only,  and 
no  compensation,  will  be  directed,  for  the  party  chargeable  is 
then  entitled  to  assume  that  which  is  most  for  his  own  advan- 
tage, viz.,  that  the  deeds  were  stolen,  or  are  otherwise  missing, 
not  by  reason  of  any  wrong  or  negligence  on  his  part  (/«). 

Where  the  deeds  were  lost  by  or  stolen  from  one  of  several 
mortgagees,  being  executors,  against  the  survivors  only  of  whom 
the  suit  was  brought,  without  joining  the  representatives  of  him 
who  was  the  cause  of  the  loss,  no  indemnity  or  compensation 
was  given  (/). 

1769.  Where  the  mortgagee,  suing  in  right  of  his  wife,  an 
administratrix,  was  unable  to  produce  the  deeds  by  reason  that 
the  wife,  who  was  separated  from  him,  and  had  possession  of  the 
deeds,  had  delivered  them  to  her  attorney,  who  claimed  to  hold 

(^)  Shelmardine  v.  Harrop,  6  Mad.  385.     Sea    17   Jur.  709.     In    Lord 

39  (see  form  of  bond  of  indemnity  in  Midleton  v.  Eliot  (supra),  there  was 

Stokoe  V.  Robson,  id.  p.  41).  loss   unexplained,   but  traced  to  the 

(Ji)  Jones  V.  Lewis,  2  Ves.  sen.  240;  negligence  of  the  mortgagee's  agent:  no 

and  sec  Woodman  v.  Higgins,  14  Jur.  compensation  was  directed  or  sought, 

846,  and  there  was  a  previous  correspond- 

(i)  Brown  v.  Sewell,  17  Jur.  708;  ence  on  the  footing  of  indemnity  only. 
11  Hare,  49.  (0  Smith  v.  Bicknell,  cited  3  Ves. 

{h)  Smith  V.  Bicknell,  cited  3  Ves.  &  B.  51. 
&  B.  51 ;  Stokoe  V.  IJobson,  19  Ves, 
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them  adversely,  an  account  was  ordered  to  be  taken  of  the  prin- 
cipal, interest  and  costs ;  the  amount  to  be  paid  into  and  to 
remain  in  the  bank,  until  the  deeds  could  be  secured  and  a 
reconveyance  had  {m), 

1 770.  The  court  will  give  compensation  for  the  loss  of  deeds 
if  the  justice  of  the  case  require  it,  under  the  prayer  for  general 
relief,  though  indenimty  only  be  sought  by  the  bUl  (h). 

Where  the  value  of  the  mortgaged  estate  was  20,0007.,  and 
the  amount  of  the  mortgage  debt  about  9,3007.,  the  sum  of  500/. 
was  proposed  and  approved  of  (o)  as  a  proper  compensation  for 
the  loss  of  the  title  deeds  and  documents  (1640). 

Of  the  Order  absolute  for  Foreclosure, 

1771.  Upon  an  affidavit  of  nonpayment  of  the  money  at  the 
appointed  time  and  place,  or  subsequently,  to  the  person  to 
whom  it  is  directed  to  be  paid,  or  his  agent,  the- order  for 
foreclosure  contained  in  the  original  judgment  (1665)  will 
be  made  absolute  by  an  order,  which  is  obtained  as  of  course, 
on  motion  {p).  And  this  final  order  of  foreclosure  must  be 
obtained,  before  an  account  is  taken  of  subsequent  interest  and 
costs,  and  a  time  appointed  for  the  exercise  of  the  next  right 
of  redemption  (cf).  And  if  great  delay  take  place  in  obtaining 
it,  the  court  wiU  require  an  explanation,  and  the  owner  of  the 
equity  of  redemption  must  be  served  (»•), 

1 772.  If  the  person  entitled  attends  by  his  agent,  the  agent 
ought  to  be  authorized  by  a  power  of  attorney  to  receive  the 
money ;  and  for  want  of  such  authority,  the  court  has  refused 
to  make  the  order  absolute,  though  no  person  appeared  to  make 
the  payment  (s).     Orders  have,  however,  been  made  when  the 

(to)  Schoole  V,  Sail,  1  Sch.  &  Lef.  iq)  Whitbread  v.  Lyall,  8  De  G.,  M. 

176.  &  G.  314;  2  Jnr.,  N.  S.  671 ;  3  Sm.  & 

(«)  Brown  v.  Sewell,  17  Jur.  708;  G.  314. 

11  Hare,  49.  (r)  Eees  v.  Coke,  L.  E.,  6  Ch.  645; 

(fl)  Hornby  v.  Matcham,   16  Sim.  per  Lord  Hatherley. 

325.  (s)  Gumoy  i;.  Jackson,  1  Sm.  &  G. 

{p)  Seton,  393,  ed.  3;    Dan.  897,  xxti. 
ed.  4. 
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person  entitled  himself  attended  during  a  portion  of  the  time 
between  the  hours  fixed  for  payment ;  and  also  where  he  has 
not  so  attended  (t)  (1377). 

1 773.  A  general  order  of  the  Com-t  of  Chancery  provided  (u) 
that  where  a  defendant  makes  default  at  the  hearing,  the  decree 
should  be  absolute  in  the  first  instance,  without  giving  the  de- 
fendant a  day  to  show  cause  ;  and  should  have  the  same  force 
and  effect  as  if  it  had  been  a  decree  nisi  in  the  first  instance, 
and  had  been  afterwards  made  absolute  in  default  of  cause 
shown  by  the  defendant.  And  it  is  presumed  that  this  practice 
will  continue  under  the  Judicature  Acts.  The  course  is,  for 
the  court  to  hear  the  cause,  and  to  give  the  plaintiff  the  judg- 
ment, to  which,  upon  the  pleadings  and  evidence,  it  judges  him 
to  be  entitled  (v). 

1 774.  Under  another  order  of  the  Court  of  Chancery  (x), 
such  decree  was  to  be  made  upon  the  hearing  of  a  cause  in 
which  the  biU  had  been  ordered  to  be  taken  pro  confesso,  as  to 
the  court  seemed  just;  and  in  the  case  of  any  defendant  who  had 
appeared  at  the  hearing,  and  had  waived  all  objection  to  such 
order,  or  against  whom  the  order  had  been  made,  after  appear- 
ance by  himselfj  or  his  own  solicitor,  or  upon  notice  served  on 
or  after  the  execution  of  a  writ  of  attachment  against  him,  the 
decree  was  to  be  absolute.  It  seems,  that  under  the  circum- 
stances mentioned  in  the  latter  part  of  the  order,  the  judgment 
for  foreclosure  should  now  be  absolute  in  the  analogous  case  of 
a  motion  for  judgment  on  default  of  pleading  by  the  defen- 
dant (y) ;  but  the  point  does  not  appear  to  have  been  noticed 
in  Hate  v,  SnelUng  {z). 

(f)  Lechmere  r.   Clamp,   31  Beav.  leged  order  in  Anon.,  1  Col.,  did  not 

578;  9  Jur.,  N.  S.  482;  London  Mone-  exist  or  could  not  be  found, 
taiy,  &c.  Society  v.  Brown,  16  W.  E.  {u)  Cons.  Ord.  XXIII.  s.  12. 

782;  Postlethwaite  v.  Tavers,  W.  N.  (y)  Hayes  ji.  Bryerly,  3  Dru.  &  War. 

1871,  173.    In  Bernard  v.  Norton,  3  274;  Hakewell  «.  Webber,  9  Hare,  541; 

N.E.  701,  following  Anon.,  1  Col.  273,  Jud.  Act,  1875,  Ord.  XXXVL  r.  18. 
an  order  absolute  was  made,  though  the  (a;)  Cons.  Ord.  XXII.  o.  8. 

mortgagee  attended  during  a  part  only         (^)  Jud.  Act,   1875,   Ord.  XXIX. 

of  the  time  fixed;  and  this  appears  to  r.  10. 
be  sufficient;  bnt  mZeohmerev.Clamp,         (z)  W.  N.  1876,  77. 
supra.  Lord  Komilly  said  that  the  al- 
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Where  the  bill  had  been  taken  pro  confesso  against  a  defen- 
dant, who  did  not  appear  at  the  hearing,  a  decree  of  foreclosure 
absolute  in  the  first  instance  was  refused  (a);  it  being  considered 
that  the  plaintiff  was  only  entitled  to  such  a  decree  as  he  would 
have  had  if  the  defendant  had  appeared  at  the  hearing ;  but,  it 
is  submitted,  that  the  expression  "  such  a  decree  as  seems  just," 
means  a  decree  according  to  the  merits  of  the  case ;  and  that 
the  decree  should  have  been  in  an  absolute  form,  according  to 
Cons.  Ord.  XXIII,  s.  12,  cited  above. 

The  court  refused  to  dispense  with  service  of  the  copy,  decree 
and  proceedings,  directed  by  Cons.  Ord.  XXII.  s.  8,  where  a 
bill  had  been  taken  ^ro  confesso,  upon  the  ground  of  the  expense 
and  difficulty  of  maldng  the  service.  If  the  service  could  not  be, 
or  was  not,  duly  effected,  the  proper  course  for  the  plaintiff  {¥) 
was  to  apply  to  the  court,  at  the  end  of  three  years  (c),  for  an 
order  to  make  the  decree  absolute ;  and  if  the  court  was  satisfied 
with  the  reasons  for  non-service  it  would  then  dispense  with  the 
service.  The  order  to  dispense  with  service  was  not  generally 
made  till  the  three  years  had  expired  (d),  but  where  the  defen- 
dant was  a  trustee,  living  out  of  the  jurisdiction,  and  the  cestuis 
que  trust  were  parties,  the  dispensation  was  granted;  the  plain- 
tiff, however,  expressing  that  he  was  willing  to  wait  until  the 
end  of  the  three  years  before  making  the  order  absolute  (e). 

1775.  The  court  will  add  to  the  judgment  of  foreclosure  on 
an  equitable  mortgage,  a  declaration  under  sect.  30  of  the 
Trustee  Act,  1850,  that  a  mortgagor  out  of  the  jurisdiction 
is  a  trustee  for  the  mortgagee,  and  will  make  a  prospective 
order  vesting  the  property  in  the  equitable  mortgagee  (/). 
But  it  has  been  said,  that  such  a  declaration  ought  not  to 
be  made  as  an  addition  to  the  common  order  to  make  the 

(a)  Brierly  v.  Ward,  IB  Jur,  277;  16  Beav.  83;   Thnrgood  v.  Cane,  32 

20  L.  J.,  N.  S.,  Ch.  46.  Beav.  156. 

(J)  Vaughan  v.  Rogers,  11  Beav.  (d)  James  «.  Rice,  5  De  G.,  M.  &  G. 

165.  463. 

(c)  Cons.  Ord.  XXII.  s.  15  (3).    As  (e)  Benbpw  r.  Davies,  12  Beav.  421. 

to  service  of  and  dispensing  with  no-  (/•)  Lechmere  r.  Clamp,  30  Beav. 

tice  under  Cons.  Ord.  ss.  11,  12  (87th  218. 
Ord.  May,  1845) ;  see  Trilly  v.  Keefe, 


DISMISSAL  OF  ACTION  FOR  REDEMPTION,  1105 

judgment  absolute,  but  should  be  made  on  a  separate  applica- 
tion {g). 

1776.  The  order  absolute,  so  far  as  it  concerns  infant 
defendants,  must  contain  the  same  declaration,  giving  the 
infants  a  day  to  show  cause  upon  attaining  twenty-one,  as 
the  original  judgment  (A) ;  if  it  be  proper  to  give  it  there 
(1747),  If  it  be  clearly  for  the  benefit  of  the  infant,  as 
where  the  security  is  insufficient,  and  the  plaintiff  offers  to 
pay  his  costs,  no  day  will  be  given  (i). 

1 777.  The  order  for  foreclosure  does  not  relate  back  to  the 
judgment  for  an  account,  so  as  to  make  the  mortgage  real  estate 
from  that  time  ;  it  is  not  until  the  final  order  that  the  quality 
of  personalty  is  lost  (A). 

1 778.  A  release  after  judgment  of  foreclosure  is  equivalent 
to  an  absolute  foreclosure  by  order  (/)  (534). 

♦  Of  the  Dismissal  of  the  Action  for  Redemption. 

1779.  The  suit  for  redemption  will  be  dismissed,  on 
motion  of  course,  upon  production  of  the  certificate  of  the 
amount  due,  and  of  an  affidavit  of  attendance  and  nonpayment 
of  the  money  (»m)  (1175);  even  though  after  the  time  fixed 
for  payment  the  mortgagor  have  tendered  the  principal  and 
interest,  with  an  additional  sum  for  interest,  to  the  day  of 
tender  (w).  But  the  special  circumstances  seem,  to  make  it 
proper  in  such  a  case  to  move  upon  notice. 

{g)  Smith  v.  Boucher,  1  Sm.  &  Gif.  (I)  Beynoldson   v.  Perkins,  Ambl. 

72;  16  Jnr.  1154.    But  it  is  said  to  565. 

have  been  made  in  Lechmere  «.  Clamp,  {m)  Stuart  «.  Worrall,  1  Bro.  C.  C. 

31  Bear.  578;  though  it  was  also  made  681;    Proctor  v.  Gates,  2  Atk.  140; 

on  the  original  hearing  according  to  Marsham  v.  Gray,  2  Atk.  287. 

30  Beav.  218.  (»)  Faulkner  v.  Bolton,  7  Sim.  319. 

(A)  Williamson  v.  Gordon,  19  Ves.  According  to  the  report  in  4  L.  J., 

114.  N.  S.,  Ch.  81,  the  motion  to  dismiss 

(i)  Billson  «.  Scott,  2  Set.  686,  ed.  3;  was  refused;    but  the  registrar,  Mr. 

Croxon  v.  Lever,  10  Jur.,  N.  S.  87.  Clowes,  on  reference  to  the  Reg.  Lib., 

{It)  Thompson  v.  Grant,  4  Mad.  438.  finds  that  the  report  in  Simons  is  cor- 
rect. 
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1 780,  Dismissal  of  the  suit  to  redeem,  by  reason  of  default 
in  payment  of  the  money,  or  for  any  other  cause  than  for  want 
of  prosecution,  operates  as  a  judgment  of  foreclosure  (o)'(l  1 70), 
because  the  mortgagor  admits  by  his  suit  the  title  of  the  naort- 
gagee  and  the  debt ;  and  if  he  does  not  discharge  it,  is  not 
allowed  to  harass  the  mortgagee  by  another  suit  for  the  same 
purpose.  But  if  a  suit  to  redeem  an  equitable  mortgage  be 
dismissed  by  the  mortgagor  {p),  it  has  not  the  effect  of  a  fore- 
closure, because  the  mortgagee  does  not  get  the  relief  which  he 
would  have  in  a  foreclosure  suit,  viz.  a  conveyance ;  and  if  the 
mortgagee  has  refused  redemption,  except  on  the  terms  of  the 
discharge  of  another  security,  there  is  no  admission  by  the 
mortgagor  of  the  debt  upon  the  security  for  which  the  fore- 
closure would  operate ;  and  this  seems  to  show  that  the  rule 

•  would  not  operate  under  such  circumstances  in  the  case  of  a 
legal  mortgage.  The  rule  applies  to  a  "Welsh  mortgage  if  the 
mortgagor  make  default  after  obtaining  a  judgment  for  redemp- 
tion, though  there  be  no  ordinary  right  to  foreclose  (g)  (11). 
And  in  a  judgment  to  redeem  an  annuity,  a  declaration  that  in 
case  of  dismissal  on  nonpayment,  the  annuity  shaU  be  considered 
as  a  mortgage  debt,  and  shall  be  irredeemable  accordingly,  pre- 
vents the  grantor  from  raising  in  future  any  question  as  to  the 
validity  of  the  annuity ;  and  he  will  be  restrained  accordingly 
from  proceeding  at  law  for  that  purpose  (/•). 

1781,  The  suit  will  be  dismissed  at  the  hearing,  if  the 
right  to  redeem  be  repelled  by  the  court ;  and  the  dismissal 
was  held  upon  appeal  to  be  proper,  where  the  plaintiff  having 
claimed  an  absolute  right  to  redeem  upon  certain  terms,  the 
decision  was,  that  he  had  no  equity  to  redeem  upon  those 
terms  (s). 

So  in  a  suit  for  redemption  or  foreclosure,  by  a  person  who 
is  subject  to  the  same  equities  as  the  mortgagor,  the  suit  will 

(o)  (^holmley  v.  Oxford,  2  Atk.  267;  10  Ch.  250. 

Bishop  of  Winchester  ?).  Paine,  11  Ves.  (<?)  Curtis    v.  Holcombe,  6  L.  J., 

■109;  Hansard  v.  Hardy,  18  Ves.  460;  N.  S.,  Ch.  156. 

Inman  v.  Wearing,  3  De  Gr.  &  S.  734.  (?•)  riight  v.  Chambre,  14  Jur.  12.'?. 

See  Wood  v.  Snrr,  19  Bear.  551.  (g)  Seagrave  v.  Pope,  16  Jur.  1103; 

{p)  Marshall  v.  Shrewsbury,  L.  E.,  1  De  G.,  M.  &  G.  803,  n. 
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be  dismissed  as  against  a  defendant,  who,  as  between  himself 
and  the  mortgagor,  is  not  liable  to  be  foreclosed  by  incum-  ■ 
brancers  on  the  estate,  having  prior  rights  to  such  defendant. 
Thus,  where  A.  was  a  mortgagor,  B.  and  C.  incumbrancers, 
and  X.  tenant  in  tail  in  remainder,  whose  estate,  as  between 
himself  and  A.  was  not  liable  to  the  incumbrances  of  B.  and 
C,  having  been  exonerated  therefrom  by  A.'s  covenant ;  a  bill 
by  E.,  a  subsequent  judgment  creditor  of  A,,  was  dismissed 
against  X.  (t) ;  because  E.  was  not  in  the  position  of  a  pur- 
chaser for  valuable  consideration  without  notice,  but  was 
subject  to  the  same  equities  as  A.,  and  could  not  compel 
X.  to  pay  off  B.  and  C.  (1150,  1795). 

And  the  same  principle  was  applied  where  the  suit  was  by 
the  assignee  of  the  insolvent  mortgagor  and  covenantor  (m). 

The  suit  for  redemption  will  also  be  dismissed,  if,  at  the 
hearing,  the  plaintiff  refuse  to  ask  for  any  accounts  {x)  ;  which 
may  happen  when  the  plaintiff,  being  a  puisne  incumbrancer, 
finds  that  the  security  is  altogether  insufficient. 

1 782.  It  is  the  practice  to  dismiss  the  suit,  as  against  de- 
fendants who  disclaim  aU  interest  ia  the  mortgaged  premises, 
where  such  defendants  are  able  to  make  and  do  make  a  com- 
plete and  valid  disclaimer;  and  provided  the  disclaimer  be 
complete,  it  is  equally  good,  whether  it  were  made  before  or 
after  the  commencement  of  the  action  (?/)  (1650,  1797). 

But  if  the  disclaimer  be  insufficient  in  form,  or  iaeffective 
by  reason  of  the  disability  of  the  disclaiming  party,  the  judg- 
ment will  be  for  foreclosure. 

The  first  defect  arises  where  the  pleadings  admit  that  the 

(t)  Hughes  v.  Williams,  3  Mac.  &  C.  C.  C.  376  j  Lock  v.  Lomas,  15  Jur. 

G.  683.    But,  semile,  that  X  should  162;  semile,  also  in  Ford  v.  Earl  of 

first  have  had  a  permissive  right  to  Chesterfield,  16  Beav.  516;    Vale  v. 

redeem.    See  Chappell  i-.  Rees,  |nfra.  Merideth,  18  Jur.  992;  Thomeycroffc 

(u)  Chappell  v.  Kees,  1  De  G.,  M.  &  «.  Crockett,  2  H.  of  L.  C.  239,  where, 

G.  393  (1796)-  ^°  ^^^   ^^  appears    by  the  report,  a 

(a)  Gibson  v.  Nicoll,  9  Bear.  403;  trustee  against  whom  the  bill  was  dis- 

10  Jur.  419.  missed  merely  stated  by  his  answer, 

(y)  Aldworth  ■».  Robinson,  Reg.  Lib.  and  it  appeared,  that  he  had  never 

1839,  fo.  874;  Thompson  v.  Kendall,  9  acted,  and  had  formally  renounced  the 

Sim.  397;  Silcock  v.  Roynon,  2  Y.  &  trust  by  deed. 

4b2 


1108  DISMISSAL  OF  ACTION 

estate  is  vested  in  the  patty,  and  contain  an  entire  or  partial 
disclaimer  only  of  any  interest  therein ;  as  where  («)  the  pro- 
visional assignee  of  an  insolvent  submitted  that  the  estate  and 
effects  of  the  insolvent  were  vested  in  him  as  ^uch  provisional 
assignee,  but  claimed  no  interest  therein,  save  such  as  might 
be  vested  in  him  as  trustee  for  the  creditors,  whose  rights  h§ 
left  to  the  care  of  the  court. 

And  a  disclaimer  by  a  husband,  entitled  in  right  of  his*wife, 
and  by  the  wife,  seems  to  have  been  considered  to  be  imper- 
fect, by  reason  of  the  disability  of  the  parties  to  disclaim  by 
such  means ;  for  where  an  estate  in  remainder  was  yested  by 
devise  in  a  son  and  daughter,  the  former  was  dismissed,  but 
not  the  latter  and  her  husband ;  though  they  all  claimed  to 
be  dismissed  by  virtue  of  a  joint  answer  and  disclaimer  {a). 
But,  in  another  case  (&),  the  bill  was  dismissed  against  an 
equitable  devisee  of  an  estate,  and  her  husband,  upon  their 
answer  and  absolute  disclaimer.  And  it  seems  that  such  a 
disclaimer  is  good.  The  Statute  of  Fines  and  Becoveries 
(s.  7)  provides  for  disclaimers  by  married  women,  but  that 
provision  appears  to  have  been  intended  to  remove  a  doubt  as 
to  their  power  of  disclaiming  by  deed.  Now,  it  was  held  (c), 
where  there  was  a  mortgage  by  husband  and  wife,  without  a 
fine,  of  lands  purchased  to  the  use  of  them  and  their  heirs, 
that  the  wife  was  bound,  after  the  husband's  death,  by  then- 
joint  answer  to  a  bill  to  foreclose;  the  answer  being  held 
equal  to  a  fine ;  and  so  it  is  conceived  the  wife's  right  would 
be  equally  bound  by  their  joint  disclaimer. 

A  decision  has  also  been  reported  in  a  case  (d),  in  which 
the  mortgaged  estate  having  been  devised  to  a  trustee  in  fee, 
pending  the  suit,  a  bill  of  revivor  and  supplement  was  filed 
against  the  trustee,  the  cestui  que  trust,  and  the  heir  of  the 
testator ;  and  the  two  latter  disclaimed,  admitting  the  will  and 
the  plaintiff's  title:  yet  upon  argument  they  were  foreclosed. 
The  case  of  Collins  v.  Shirley,  cited  above,  was  mentioned  as 

(i)  Appleby  ®.  Duke,  1  Have,  303;  (J)  Buchanan  r.Grecnway,  11  Eoav. 

Collins  ■,;.  Shirley,  1  Russ.  &  M.  638;  58. 

9  Sim.  399,  cited  from  lieg.  Lib.  (c)  Anon.,  MoS.  248  ;   S.  C.,  cited 

(a)  Silcock  v-  Roynori,  2  Y.  &  C.  C.  1  Vern.  41,  n. 

C.  376,  {d)  Perkiri  v.  Stafford,  10  Sim.  562. 
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an  authority,  but  the  real  ground  of  the  decision  there  seems 
to  have  ]feen  the  imperfect  form  of  the  disclaimer;  and  the 
case  of  Ablett  v.  Edwards  (e),  the  particulars  of  which  do  not 
appear,  was  also  cited.  The  grounds  of  the  decision  in  the 
principal  case  are  difficult  to  understand,  though  foreclosure 
was  said  to  be  material  to  the  title.  If  the  disclaimer  be 
complete,  foreclosure,  which  implies  the  presence  of  an  in- 
terest to  be  affected,  seems  to  be  something  worse  than  useless ; 
and  it  is  not  easy  to  see  what  interest  could  have  here  remained 
in  the  cestui  que  trust  after  disclaimer,  upon  which  the  fore- 
closure could  operate.  The  case  of  the  heir  at  law  is  not  more 
clear,  unless,  by  a  refinement  of  reasoning,  the  effect  of  the 
disclaimer  by  the  cestui  que  trust  was  thought  to  leave  her 
interest  to  descend  to  the  heir,  unaffected  by  his  own  dis- 
claimer. This  case  seems,  however,  to  have  been  subse- 
quently considered  as  an  authority  for  the  foreclosure  of 
disclaiming  defendants  in  a  suit  in  which  all  the  defendants 
disclaimed  (/).  In  another  case  (^7)  it  was  arranged,  that, 
upon  the  consent  of  the  assignee  of  an  insolvent  to  be  at  once 
foreclosed  absolutely,  he  should  receive  his  costs.  It  is  pos- 
sible that  foreclosure  was  required  here,  with  reference  to  the 
statute  1  &  2  Vict.  c.  110,  s.  68,  which  provided,  that  where 
only  a  provisional  assignee  should  have  been  appointed,  con- 
veyances of  the  insolvent's  interests,  which  were  of  no  value 
to  the  creditors,  might  be  made  by  order  of  the  coiu-t. 

(c)  Noticed,  10  Sim.  563,  n.  (g)  Staffurth  v.  Pott,  2  Dc  G.  &  S. 

(/■)  Johnson  v.  Clarke,  3  W.  E.  193.      571. 
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1783. 


BARNES  V.  EACSTER.    22  April,  1842.    Reg.  Lib.  A.  1841, 
fo.  1221;  reported,  1  T.  &  C.  C.  C.  401  (a). 

Jaunoey  and  wife 
Barnes  (plaintiff) 


1784 
1792 
1795 
1798 
1800 


Hartwright 
Williams 
Barnes  (plaintiff) 


£ 

,  , 

243. 

A. 

292 

B. 

292 

C. 

325 

A. 

13,553 

Poxliall 
Foxhall 


No.  32 


X. 
X. 


(This  being  also  a  further  security  for  the  debt  secured  by  the 
deedofl792.> 

£ 
1801     Williams       .        .        .      C.  292 .    Foxhall  .     X. 

1803     Baker  and  Bury    . 


1804 


Williams 


£ 

c. 

292. 
143 

Foxhall  . 

13,553 

No.  32  . 

c. 

13,553 

No.  32  . 

The  following  payments  were  ordered : — ■ 

To  Jauncey  and  wife  .  .  .  .  .  £243 
„  Plaintiff  a  proportionate  part  of.  .  .  292 
„  Hartwright,  residue  of       ...        .      same 

„  Williams 325 

„  Plaintiff,  proportionate  part  of  .        .        .   13,553 
„  Baker  and  Bury,  further  part  of.        .        .      same 

„  Williams,  residue  of same 

and 143 

Decree. — It  appearing  that  the  243Z.  stock  will  be  insufficient  for 
payment  in  full  of  the  amount  reported  due  to  the  defendants  Jauncey, 
and  Jane  his  wife,  for  principal  and  interest  under  the  security  of 
1784,  and  their  costs, 

(a)  The  dates  of  the  incumbrances  are  in  the  first  column  j  the  names 
of  their  owners  In  the  second;  the  sums  of  the  stock  in  the  fourth  represent 
in  round  numbers  the  inyestments  of  the  purchase-monies  of  the  several 
estates;  the  fifth  column  contains  the  names  of  the  several  estates  as  stated 
in  the  judgment  in  Tonnge  and  Collier  ;  and  the  letters  in  the  third  and 
sixth  columns  refer  to  the  text,  where  this  case  is  noticed  upon  the  subject 
of  marshalling  (1160)'  Followed  in  ^¥ellesley  v.  Mornington,  17  W.  E. 
855. 
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Let  the  said  sum  of  243Z.  stock  be  sold,  and  out  of  the  produce,  and  Produce  of  sccn- 
out  of  the  amount  due  in  respect  of  interest  thereon,  pay  the  costs  of  tot  mortgagees. 
the  above-named  defendants,  and  pay  the  residue  to  them  in  discharge 
of  the  said  security  of  1784. 

It  appearing  that  plaintiffs,  under  their  security  of  1792,  are  the 
first  incumbrancers  upon  estates  now  represented  by  292Z.  stock,  and, 
under  their  several  securities  of  1800,  are  also  the  first  incumbrancers 
upon  estates  represented  by  13,553J.  stock,  and  that  the  last-men- 
tioned securities  are  also  a  further  security  for  the  debt  secured  by 
the  indenture  of  1792:  And  that  if  the  plaintiffs  were  to  resort  for 
payment  of  the  debt  due  to  them  to  the  fund  representing  the  estate 
comprised  in  the  security  of  1792,  so  far  as  the  same  would  extend, 
they  would  exhaust  the  whole  thereof ;  and  if  they  were  to  resort 
for  payment  of  the  debt  due  to  them  exclusively  to  the  funds  repre- 
senting the  estate  comprised  in  the  securities  of  1800,  they  would  to 
a  great  extent  disappoint  the  third  incumbrancers  on  the  last-men- 
tioned fund : 

Declare  that  the  plaintiffs  ought  to  receive  payment  of  the  amount  Apportion  and 
due  to  them  for  principal,  interest  and  costs,  out  of  the  two  funds  of  respect  of  scc'u-" 
292Z.  stock  and  13,553Z.  stock,  and  the  respective  amounts  of  cash  JgMtratrabiy""* 
which  shall  be  certified  to  have  accrued  in  respect  of  the  said  funds  out  of  Foxhaii 

.     ,  ,  ,  ,  .  .  ,     .  .  (X)  and  No.  32 

respectively,  rateably  and  in  proportion  to  their  respective  amounts,  (y). 
And  let  the  amount  due  to  the  plaintiffs  by  virtue  of  their  security 
of  1792,  and  of  their  several  securities  of  1800,  and  their  costs  and 
subsequent  interest  and  costs,  be  apportioned  rateably  and  in  pro- 
portion to  the  amount  of  the  said  two  funds  of  292Z.  stock  and 
13,553/.  stock,  and  the  respective  amounts  of  cash  due  in  respect 
of  the  said  funds  respectively,  and  let  the  amounts  be  certified 
accordingly. 

And  it  appearing  that  the  said  292/.  stock,  and  the  dividends 
already  accrued,  or  which  may  accrue  due  thereon,  will  be  more 
than  pufiScient  for  payment  of  the  proportion  of  principal,  interest 
and  costs  of  the  plaintiff,  to  be  paid  out  of  the  said  fund,  under  the 
declaration  hereinbefore  contained,  but  will  be  insufficient  fc*  pay- 
ment in  full  of  the  amount  certified  to  be  due  to  the  defendants  the 
Hartwrights,  by  virtue  of  their  security  of  1795,  with  what  shall  be 
due  to  them  for  subsequent  interest,  and  past  and  subsequent  costs. 

Let  the  said  sum  of  292/.  stock  be  sold,  and  out  of  the  produce,  and  Pay  residue  of 
,    ,  ,       ,  .  ,    1  1  J        •  1.     r  roxhaU  (X)  to 

out  of  the  cash  which  has  accmea  or  may  accrue  due  in  respect  ot  second  mortgage* 
the  said  sum  of  stock,  pay  the  proportion  of  the  plaintiff's  costs,  thereof, 
payable  under  the  declaration  hereinbefore  contained,  out  of  the 
same  fimd,  and  also  the  proportion  of  principal  and  interest  payable 
thereout  under  the  said  declaration,  in  part  discharge  of  the  plain- 
tiff's security  of  1792;  and  out  of  the  residue  of  such  pi-oduce  and 
cash  pay  the  costs  of  tlie  defendants  the  Hartwrights.    And  in  case 
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the  residue  shall  be  more  than  sufficient  for  payment  of  the  said 
costs,  Let  what  shall  remain  of  such  residue  be  paid  to  the  defen- 
dants the  Hartwrights,  in  discharge  of  the  principal  and  interest  due 
under  their  security  of  1795. 


Pay  produce  of 
security  ot 
1798  to  C,  the 
mortgagee 
thereot 


And  it  appearing  that  the  325Z.  stock  will  be  insufficient  for  pay- 
ment in  full  of  the  amount  due  to  the  defendant  Williams,  under  his 
security  of  1798,  with  costs,  and  subsequent  interest  and  costs. 

Let  the  said  sum  of  325Z.  stock  be  sold,  and  out  of  the  produce, 
and  out  of  the  cash  which  has  accrued,  or  may  accrue  due  in  respect 
of  the  said  sum  of  stock,  if  the  same  shall  be  sufficient,  pay  the  costs 
of  the  defendant  Williams,  and  the  residue  in  discharge  of  the  prin- 
cipal and  interest  due  under  his  security  of  1798.  But  in  case  such 
produce  shall  be  insufficient  for  payment  in  full  of  the  costs  of  the 
defendant  Williams,  pay  the  whole  thereof  in  part  discharge  of  his 
costs. 


Out  of  residue  of 
No.  82  (T),  pay 
mortgagees  of 
1803. 


Aiid  tlien  mort- 
gagee of  1798, 
1801  and  1804. 


And  it  appearing  that  the  said  13,563Z.  stock,  with  the  dividends 
thereon,  will  be  more  than  sufficient  for  payment  in  full  of  the  pro- 
portion of  the  amount  certified  to  be  due  to  the  plaintiffs  under  their 
securities  of  1800,  and  of  their  costs,  and  subsequent  interest  and 
costs  which  shall  be  certified  to  be  payable  out  of  the  13,553?.  and 
the  cash  due  in  respect  thereof:  And  also  more  than  sufficient  for 
payment  in  full  of  the  amount  certified  to  be  due  to  the  defendants 
Baker  and  Bury  under  their  security  of  1803,  and  their  costs,  and 
subsequent  interest  and  costs,  but  will  be  insufficient  for  payment  in 
full  of  the  amount  certified  to  be  due  to  the  defendant  Williams 
under  his  securities  of  1798, 1801  and  1804,  and  subsequent  interest: 

Let  the  said  sum  of  13,553Z.  be  sold,  and  out  of  the  produce,  and 
out  of  the  cash  which  has  accrued,  or  may  accrue  due  in  respect  of 
the  said  sum  of  stock,  pay  the  proportion  of  the  plaintiff's  costs, 
payable  under  the  declaration  hereinbefore  contained,  out  of  the  said 
fund,  and  pay  the  proportion  of  the  amount  due  to  the  plaintiffs  for 
principal  and  interest  under  their  securities  of  1800,  which,  under 
the  said  declaration,  is  payable  out  of  the  said  fund  in  further  dis- 
charge of  what  is  due  to  them  in  respect  of  the  same  securities,  and 
thereJut  also  pay  the  costs  of  the  defendants  Baker  and  Bury,  and 
also  what  is  due  to  them  for  principal  and  interest  under  their  secu- 
rities of  March,  1803,  in  discharge  of  their  said  securities;  and  after 
payment  thereout,  in  case  the  costs  of  the  defendant  Williams  shall 
have  been  fully  paid  under  the  declai-ation  hereinbefore  contained, 
Let  the  residue  of  the  money  to  arise  by  sale  of  the  13,553Z.  stock 
be  paid  to  the  defendant  Williams  in  part  discharge  of  his  principal 
and  interest  under  the  securities  of  1798,  1801  and  1804;  but  if  the 
costs  of  the  defendant  Williams  shall  not  have  been  fully  paid  under 
the  said  declaration,  then  let  so  much  of  the  balance  of  13,553Z. 
stock,  and  the  said  apportioned  amount  of  cash,  as  shall  remain 
after  the  payments  hereinbefore  directed  to  the  plaintiffs,  and  the 
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defendants  Baker  and  Bury,  and  for  their  respective  costs,  as  will 
make  up  the  deficiency  of  such  costs  of  the  defendant  Williams,  be 
paid  for  the  residue  of  his  costs,  and  let  the  remainder  be  paid  to 
him  in  part  discharge  of  the  principal  and  interest  due  to  him  by 
virtue  of  the  securities  of  1798, 1801  and  1804. 

Ajid  it  appearing  that  the  defendants  Baker  and  Buiy,  who,  under 
their  securities  of  1803,  are  first  incumbrancers  of  the  estate  now 
represented  by  the  said  sum  of  143?.  stock,  will  be  fully  satisfied  the 
amount  due  to  them  for  principal  and  interest,  by  virtue  of  their 
security  of  1803,  together  with  their  costs,  by  the  means  herein- 
before mentioned:  And  that  the  143Z.  stock,  with  the  dividends 
thereon,  will  be  insufficient  for  payment  in  full  of  the  balance  due  to 
the  defendant  Williams  under  the  securities  of  1798,  1801  and  1804, 
with  subsequent  interest  after  the  payments  hereinbefore  directed 
in  respect  of  his  said  securities  : 

Transfer  the  said  sum  of  143Z.  stock,  and  pay  the  cash  due  in  Pay  produce  of  ■ 
respect  thereof  to  the  defendant  Williams,  in  discharge  of  the  secu-  in  further  ais- 
rities  of  1798,  1801  and  1804.    And  for  the  purposes  aforesaid,  &c.     jKns  S!" 

And  let  the  plaintiffs,  out  of  the  monies  to  be  received  by  them  Mortgagees  to  be 

,  ,        -,    „      ,  TT  iTi-      P"'*  certain  sums 

under  this  order,  pay  to  the  defendants  J.  Jaimcey,  and  tJane  his  which  they 
wife,  the  sum  of  151.  18s.  6d,  being  the  amount  of  rents  and  profits  cetTe'"*'''' "' 
which  the  said  defendants  ought  to  have  received  as  first  mortgagees. 
And  to  the  defendant  Williams  the  sum  of  1011.  IBs.  6d.,  being  the 
amount  which  the  last-named  defendant  ought  to  have  received  as 
first  mortgagee. 

And  that  the  plaintiffs  and  defendants  do  respectively  deliver  to  Delivery  of  deeds 

-  to  purchaser. 

E,  Y.,  the  purchaser  of  the  hereditaments  mentioned  m  the  pleadmgs, 

all  title  deeds  and  muniments  of  title  relating  to  the  said  heredita- 
ments and  premises  in  their  respective  custody,  possession  or  power. 
Liberty  to  apply. 


DECREE  for  Successive  Redemptions. 

THACKWRAY  v.  BELL,  1  Feb.  1840.  1 784. 

T.  T.  and  M.  T.  (third  mortgagees), Plaintiffs. 

W.  B.  (assignee  of  first  mortgagee),  J.  S.  C.  and  Jane 
his  wife  (owners  of  equity  of  redemption),  S.  L.  and 
E.  his  wife,  and  M.  C.  (personal  representatives  of 
second  mortgagee),  and  J.  M.  (his  customaiy  heir).    Defendants. 

September,  1817.— J.  H.  mortgages  copyholds  to  J.  B.  to  secure  200Z. 
and  interest. 

December,  1818.— Further  charge  to  same  to  seciu-e  lOOZ.  and  in- 
terest, and  J.  B.  duly  admitted. 
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May,     1820.— J;  H.  surrenders  to  Jane  B.,  subject  to  J.  B.'s  mort- 


1785. 

Accouiit  of  first 
mortgagee's  debt 
and  costs. 


Of  rents,  &e.  re- 
ceived liy  first 
mortgagee  in  pos- 
session. 


to  be  deducted 
from  debt. 


March,  1821.— Jane  B.  mortgages.equity  of  redemption  to  T.  M. 

April,   1823.— Jane  B.  marries  J.  S.  C. 

June,    1823.— J.  B.'s  mortgages  transferred  to  W.  W.,  who  enters 

into  possession  of  part  of  the  premises. 
January,  1825.— J.  S.  C,  and  Jane  his  wife,  mortgage  part  of  the 

estate  to  T.  T.  and  M.  T.  the  plaintiffs,  whd 

enter  into  possession  of  part  of  premises. 
. — W.  W.  dies,  and  his  representatives  surrender  to 

W.  B.,  defendant,  who  continues  in  part  pos-^ 

session  and  is  admitted. 
__ ■—. — T.  M.  dies,  leaving  defendants  S.  L.  and  E.  his  wife, 

and  M.  C,  his  personal   and  J.  M.  his  real 

representatives. 

BEOnfE.— Account  of  what  is  due  to  the  defendant  W.  B.  for 
principal  and  interest,  in  respect  of  the  said  several  mortgage  sur- 
renders of  September,  1817,  and  December,  1818,  and  for  costs  pro- 
perly incm-red  in  respect  thereof,  and  tax  him  his  costs  of  the  suit. 

Accomt  of  the  rents  and  profits  of  the  mortgaged  premises  re- 
ceived by  the  said  defendant  W.  B.,  or  by  the  said  W.  W.  (or  his 
personal  representatives),  under  whom  the  defendaiit  W.  B.  claims, 
or  by  any  other  person  or  persons  by  his  or  their  order,  or  for  his  or 
their  use,  or  which,  without  .his  or  their  wilful  neglect  or  default, 
might  have  been  received.  Let  what  shall  be  owing  on  such  last 
mentioned  account  of  rents  and  profits  be  deducted  from  what  shall 
be  found  due  to  the  defendant  W.  B.  for  principal,  interest  and  costs 
as  aforesaid. 


Liberty  to  per- 
sonal representa- 
tives of  second 
mortgagee  to  re- 
deem on  payment 
of  baiance ; 


And  thereupon 
the  first  mort- 
gagee to  surrender 
to  them. 


And  upon  the  defendants  S.  L.  and  E.  his  wife,  and  M.  C,  paying 
to  the  defendant  W.  B.  the  balance  which  shall  be  remaining  due 
to  him  for  such  principal,  interest  and  costs  as  aforesaid,  after  such 
deduction  as  aforesaid,  within  six  months  after  the  certificate  of  the 
chief  clerk  of  the  judge  to  whose  court  this  cause  is  attached  shall 
have  been  duly  signed  and  approved,  at  such  time  and  place  as  shall 
be  appointed  by  the  said  certificate. 

Let  the  defendant  W.  B.  surrender  and  re-assign  the  mortgaged 
premises  comprised  in  the  said  mortgage  surrenders  of,  &c.,  free  and 
clear  of  and  from  all  incumljrances  done  by  him  or  any  claiming 
imder  him,  or  those  under  whom  he  claims,  and  deliver  upon  oath 
all  deeds,  papers  and  wi'itings  in  his  custody  or  power  relating 
thereto,  to  the  said  S.  L.  and  E.  his  wife,  and  M.  C,  or  as  they  shall 
appoint. 


In  default,  fore- 
closure. 


But  in  default  of  the  said  defendants  S.  L.  and  E.  his  wife,  and 
M.C.,  paying  to  the  said  W.  B.  such- balance  as . aforesaid,  by  the 
time  aforesaid,  i««  them  stand  absolutely  debarred  and  foreclosed  of 
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and  from  all  right,  title,  interest  and  equity  of  redemption  of,  in  and 
to  the  said  mortgaged  premises. 

1786. 

And  in  case  of  such  foreclosure.  Compute  for  the  defendant  W.  B.  in  such  case, 

his  subsequent  interest  on  his  said  mortgages,  and  tax  him  his  SSt  morSeee'f 
subsequent  costs  of  the  said  suit.    And  upon  the  plaintiffs  T.  T.  and  '"Ji'and^Vtr" 
M.  T.  paying  to  the  defendant  "W.  B.  what  shall  be  certified  to  be  »"*  liberty  to 
due  to  him  tor  principal,  interest  and  costs  as  aforesaid,  after  such  to  redeem,  &c. 
deduction  as  aforesaid,  within  three  months  after  the  further  certifi- 
cate, &c.,  at  such  time  and  place,  &o..  Let  the  defendant  W.  B. 
surrender  and  re-assign  the  said  mortgaged  premises  comprised  in, 
&c.,  free  and  clear,  &c.,  and  deliver  upon  oath,  &c.,  to  the  said  T.  T. 
and  M.  T.,  or  as  they  shall  appoint. 

But  in  default  of  the  said  T.  T.  and  M.  T.  paying  to  the  defendant  in  dejauit,  fore- 
W.  B.  what  shall  be  found  due  to  him  as  aforesaid,  by  the  time 
aforesaid,  Let  them  stand  absolutely  debarred  and  foreclosed,  &c. 

1787. 

And  in  case  of  such  foreclosure,  Compute  the  defendant  W.  B.  in  such  case, 

subsequent  interest  on  his  said  mortgages,  and  tax  him  his  subse-  fSS'morit^e'c's 
quent  costs  of  the  said  suit,  and  upon  the  said  J.  S.  C,  and  Jane  his  JeManToosts"' 
wife,  paying  to  the  defendant  W.  B.  wliat  should  be  reported  due  and  owners  oj 
to  him  for  principal,  interest  and  costs  as  aforesaid,  within  three  tion  to  redeem, 
months  after  the  further  certificate,  &c.,  at  such  time  and  place,  &c., 
Let  the  defendant  W.  B.  surrender  and  re-assign,  &c.,  and  deliver, 
&c.,  to  the  said  J.  S.  C,  and  Jane  his  wife,  or  as  they  shall  appoint. 

But  in  default  of  the  said  J.  S.  C,  and  Jane  his  wife,  paying  to  in  default,  tore, 
the  defendant  W.  B.  what  shall  be  found  due  &c..  Let  them  stand  '  °*""' 
absolutely  debarred  and  foreclosed,  &c. 

1788. 

But  in  case  the  said  S.  L.  and  E.  his  wife,  and  M.  C,  should  in  case  of  re- 
redeem  the  said  "W.  B.  as  aforesaid,  by  the  time  aforesaid,  presentauvcs  of 

Let  an  account  be  taken  of  what  is  due  to  the  said  S.  L.  and  E.  f^^;^"""'- 
his  wife,  and  M.  C,  as  the  executors  of  T.  M.  deceased,  in  the  plead-  Account  of  their 
ings  named,  for  principal  and  interest  in  the  mortgage  security  of  they'siiliU°ime" 
the  1st  day  of  March,  1821,  made  by  Jane  B.  in  the  pleadings  g^fe,%*,'J',;'i'"'- 
named  to  the  said  T.  M.,  and  for  what  the  said  S.  L.  and  E.  his  their  iosts, 
wife,  and  M.  C,  shall  so  pay  to  the  said  W.  B.  for  principal,  interest 
and  costs  as  aforesaid,  and  for  interest  thereon,  and  also  to  tax  the 
said  S.  L.  and  E,  his  wife,  and  M.  C,  their  costs  of  the  said  suit. 

And  upon  the  said  T.  T.  and  M.  T.  paying  unto  the  said  S.  L.  and  Ana  liberty  for 
E.  his  wife,  and  M.  C,  what  shall  be  found  due  to  them  for  such  S^tom'thenr 
.principal,  interest  and  costs  as  aforesaid,  within  three  months  after, 

&c.. 

Let  the  said  S.  L.  and  E.  his  wife,  and  M.  C,  re-assign  the  said 
mortgaged  premises,  free  and  clear,  &c.,  and  deliver  upon  oath,  &c., 
to  the  said  T.  T.  and  M.  T.,  or  as  they  shall  appoint. 
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In  default,  fore- 
closure. 


1789. 

Then  compute 
and  tax  .second 
mortgagee's  re- 
presentatives' 
Bubseguentjnte- 
rest  and  costs. 
And  owners  of 
equity  of  redemp- 
tion to  redeem 
tliem,  iie. 


But  in  default  of  the  said  T.  T.  and  M.  T.  paying,  &c.,  Let  them 
8tand  absolutely  debarred  and  foreclosed,  &c. 

And  in  case  of  such  foreclosure,  Compute  the  said  S.  L.  and  E. 
his  wife,  and  M.  C,  their  subsequent  interest  on  their  said  mort- 
gage, and  on  what  they  should  have  paid  to  the  said  W.  B.,  and 
tax  them  their  subsequent  costs  of  this  suit.  And  upon  the  said 
J.  S.  C,  and  Jane  his  wife,  paying  to  the  said  S.  L.  and  E.  his  wife, 
and  M.  C,  what  should  be  found  due  to  them  for  principal,  interest 
and  costs  as  aforesaid,  within  three  months,  &c.,  aft^r  the  further 
certificate,  &c.,  Let  the  said  S.  L.  and  E.  his  wife,  and  M.  C,  re- 
assign, &c. 


In  default,  fore- 
Closure. 


1790. 

In  case  of  re- 
demption Sy  third 
mortgagees, 

Account  of  their 
debt,  and  of  what 
they  shall  have 
paid  to  second 
mortgagee's  re- 
presentatives, 
and  tax  their  > 
costs  of  suit  and 
of  action  by  them. 


But  in  default  of  the  said  J.  S.  C,  and  Jane  his  wife,  paying  to 
the  said  S.  L.  and  E.  his  wife,  and  M.  C,  what  shall  be  found  due  to 
them,  &c.,  Let  them  stand  absolutely  debarred  and  foreclosed,  &c. 

But  in  case  the  said  T.  T.  and  M.  T.  shall  redeem  the  said  S.  L. 
and  E.  his  wife,  and  M.  C.  as  aforesaid,  Let  an  account  be  taken  of 
what  was  due  to  the  said  T.  T.  and  M.  T.  for  principal  and  interest 
on  their  mortgage  security  dated  January,  1825,  in  the  pleadings 
mentioned,  and  for  what  the  said  T.  T.  and  M.  T.  shall  so  pay  to  the 
said  S.  L.  and  E.  his  wife,  and  M.  C,  for  principal,  interest  and  costs 
as  aforesaid,  and  for  interest  thereon,  and  also  tax  the  said  T.  T. 
and  M.  T.  their  costs  of  the  said  suit,  and  their  costs  of  the  action 
brought,  &c.;  And 


And  account  of 
rents,  &c.  re- 
ceived by  them. 


And  deduct  rents 
received  from 
debt. 


Tahe  an  account  of  the  rents  and  profits  of  the  said  mortgaged 
premises  received  by  the  said  T.  T.  and  M.  T.,  or  either  of  them,  or 
by  any  other  persons  by  their  or  either  of  their  order,  or  for  their  or 
either  of  their  use,  or  which,  without  their  wilful  neglect  or  default, 
might  have  been  received. 

And  let  what  shall  be  owing  on  such  account  of  rents  and  profits 
be  deducted  from  what  shall  be  found  due  to  the  said  T.  T.  and  M.  T. 
for  such  principal,  interest  and  costs  as  aforesaid. 


And  redemption 
by  owners  of 
equity  of  redemp- 
tion on  payment 
of  balance,  &o. 


1791. 

In  default,  fore- 
closure. 


And  upon  the  said  J.  S.  C,  and  Jane  his  wife,  paying  to  the  said 
T.  T.  and  M.  T.  what  shall  be  found  due  to  them  for  such  principal, 
interest  and  costs  as  aforesaid,  after  such  deductions  as  aforesaid, 
within  three  months  after  the  further  certificate,  &o. 

But  in  default  of  the  said  J.  S.  C,  and  Jane  his  wife,  paying  to 
the  said  T.  T.  and  M.  T.  what  shall  be  remaining  due  to  them  for 
such  principal,  interest  and  costs  as  aforesaid,  by  the  time  aforesaid, 
the  said  J.  S.  C,  and  Jane  his  wife,  are  from  thenceforth  to  be  abso- 
lutely debarred  and  foreclosed,  &c. 

Usual  directions.    Liberty  to  apply. 
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DECREE  carrying  on  Proceedings  in  former  Suit,  and 
directing  further  Accounts  and  Redemption. 

SUPPLEMENTAL  SUIT  TO  THACKWEAY  V.  BELL. 

BELL  V.  CAKTWKIGHT. 

W.  B Plaintiff.  1793. 

J.  S.  C.  and  E.  B Defendants. 

M.  T.,  one  of  the  former  plaintiffs  and  third  mortgagees,  died ;  and 
her  executor  and  co-mortgagee  assigned  to  W.  B.,  the  now 
plaintiff. 

J.  C,  late  defendant  and  owner  of  the  equity  of  redemption,  also 
died,  having  devised  her  equity,  as  to  three-fifths  thereof,  to 
defendant  J.  S.  C,  her  husband,  and,  as  to  two-fifths,  to  defen- 
dant E.  B. 

Defendants  S.  L.  and  E.  his  wife,  and  the  representatives  of  the 
second  mortgagee,  also  assigned  to  W.  B.,  who  therefore  ac- 
quired the  interests  of  all  the  incumbrancers. 

Supplemental  Decree,  20  Feb.  1864. 

£nte)' decree  and  proceedings  in  the  other  suit,  and  evidence  in  Enter  proceedings 
this  suit.  ""*  «^'^="'^»- 

Let  the  decree  made  in  the  original  cause,  ThacJcwray  v.  Bell  c«ny  on  proceed- 
and  others,  in  the  proceedings  mentioned,  and  dated  the  1st  day  of  ^it.'"'°™°' 
February,  1840,  and  the  proceedings  thereunder,  so  far  as  is  now 
necessary,  be  carried  on  and  prosecuted  as  between  the  plaintiffs 
and  the  defendants  in  this  suit,  in  like  manner  as  is  thereby  directed 
between  the  parties  to  the  said  suit  in  which  such  decree  was  made. 

And  let  the  following  inquiry  and  accounts  be  made  and  taken  in  Accounts, 
this  cause,  ^•iz.: — 

1st.  An  inquiry  of  what  particulars  the  property  comprised  in  the  Particulars  of  se- 

several  mortgages  in  the  pleadings  mentioned  consist.  curities. 

2ndly.  An  account  of  what  is  due  to  the  plaintiff  by  virtue  of  his  Amount  due  to 

mortgage  security  in  the  decree  in  ThacJcwray  v.  Bell  mentioned,  mortgaged alil' 

and  also  as  assignee  of  the  several  mortgage  securities,  therein  also  ^m^bJ-ancMon 

mentioned,  of  S.  L.  and  E.  his  wife,  M.  C.  and  J.  M.,  the  defendants  footing  of  former 

decree 

in  the  former  suit,  and  of  T.  T.  and  M.  T.,  the  plaintiffs  in  the  said 
former  suit,  such  account  of  what  is  due  to  the  plaintiff  to  be  taken 
on  the  footing  of  the  decree  in  the  said  former  suit. 

And  let  the  proper  taxing  master  of  this  court  tax  the  plaintiff  the  Tax  plaintiffs 
costs  of  this  suit,  and  also  his  costs  as  defendant  in  the  said  former  former  suit^  ana 
suit,  and  also  the  costs  of  the  said  former  suit  of  the  plaintiff  and  totomMsuu.^ 
the  defendants  to  that  suit,  S.  L.  and  E.  his  wife,  M.  C.  and  J.  M., 
and  of  the  plaintiffs  to  the  said  former  suit,  T.  T.  and  M.  T.    And  And  certify 
let  the  total  amount  due  to  the  plaintiff,  on  taking  the  accounts  accounts. 
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aforesaid,  and  for  all  the  costs  hereinbefore  directed  to  be  taxed,  ba 
certified. 


On  pa^'ment  by 
tenants  In  com- 
mon of  equity  of 
redemption, 


Ftalntlff  to  re- 
■  convey  to  de- 
fendants. 


In  default,  fore- 
close defendants. 


And  on  the  defendants  J.  S.  C.  and  E.  B.,  or  either  of  them,  paying 
to  the  plaintiffs  such  total  amount,  within  six  months  after  the  certi- 
ficate of  the  chief  clerk  of  the  judge  to  whose  court  this  cause  is 
attached  shall  have  been  duly  signed  and  approved,  at  such  time  and 
place  as  shall  be  by  the  said,  certificate  appointed, 

Let  the  plaintiff  surrender  and  re-assign  the  premises  comprised 
in  the  said  several  mortgage  securities,  free  and  clear,  &c.,  and 
deliver  over  on  oath  all  deeds,  &c.,  to  the  defendants,  or  as  they 
shall  direct. 

But  in  default  of  the  defendants,  or  either  of  them,  paying  such 
total  amount  to  the  plaintiff,  within  the  time  aforesaid,  the  defendants 
are  thenceforth  to  stand  absolutely  debaiTed  and  foreclosed,  &c. 

Just  allowances.    Liberty  to  apply. 


1793. 


DECREE /o/-  Redemption  by  and  Foreclosure  of  Sub- 
sequent Incumbrancers  and  Assignees  of  the  Insol- 
vent Mortgagor  of  Distinct  Estates,  upon  one  of 
which  the  Insolvents  Wife  has  a  separate  Right  of 
Redemption, 

HILL  V.  EDMONDS,  1852.    Beg.  Ub.  A.  1851,/o.  1380. 

Sarah  Hill,  "William  Clarke,  John  Hurst  Wane  .    .    .    Plaintiffs. 

Charles  Edmonds,  James  Painton,  Thomas  Hall, 
Samuel  Sturgis,  Joseph  Bullock,  and  Anne  his 
wife Defendants. 


January,  1849. — Distinct  mortgages  by  Bullock  and  Anne  his  wife 
to  Hill  of  wife's  freeholds  to  secure  lOOZ.,  and 
of  her  leaseholds  to  secure  300Z.,  the  deeds  of 
the  freeholds  being  also  deposited  as  security 
for  the  latter. 

November,  1849.— Second  mortgage  of  whole  premises  to  Edmonds, 
Painton  and  Hall. 
Hill  devises  to  Clarke  and  Wane,  and  appoints 
them  and  Sarah  Hill  (the  plaintiffs)  executors. 

November,  1849.— Bullock  becomes  insolvent,  and  Hall  is  appointed 
to  be  his  creditors',  and  Sturgis  his  provisional, 
assignee. 


Account  of  what        DwKE.^.— Account  of  what  is  due  to  the  plaintiffs  for  principal 

is  due  on  both  j-ii.-  ,„.,,,«  *^         " 

securities.  and  interest  m  respect  of  the  debt  of  lOOZ.,  and  interest  secured  by 

the  deed  of  January,  1849 ;  and  of  what  is  due  for  principal  and 
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interest  in  respect  of  the  debt  of  300^.,  secured  by  the  other  inden- 
ture of  Januaiy,  1849,  and  the  agreement  of  that  date. 

Tax  the.  plaintiff's  costs  of  this  suit  and  apportion  such  costs  Tax  ana  appor- 
between  the  debts  of  lOOZ.  and  300/.  respectively  ;    distinguish  Jtagutaiitag^"e 
the   amount  due   for  principal,   interest   and   costs,  in   respect  of  t^h^ecurity" 
the  debt  of  lOOi.  and  300/.  respectively,  and  certify  the  total  and  cenuy  total 
amount  due  in  respect  of  the  said  securities. 

Upon  payment  by  the  defendants  Edmonds,  Painton  and  Hall,  second  incum- 
some  or  one  of  them,  of  the  total  amount  due,  within  six  months,  deem  on  payment 
&c..  Let  the  plaintiffs  assign  the  mortgaged  premises  free  from  JorSsed' ''^ 
incumbrances,  &c. ;  and  deliver  deeds,  &c.  to  the  defendants,  or 
such  of  them  as  shall  redeem. 

In  default  of  the  said  defendants,  or  some  or  one  of  them,  redeem- 
ing, foreclose  them  (1785). 

And  in  that  case. 

Compute  subsequent  interest  in  respect  of  both  sums,  and  tax  the  Account  of  sub- 
plaintiffs  their  subsequent  costs,  and  apportion  such  subsequent  costs  and  costs,  and 
(v,t  supra),  and  distinguish  what  is  due  to  the  plaintiffs  for  principal,  SKgntah"M( 
interest  and  costs,  including  such  subsequent  interest  and  subsequent  *»?"■«• 
costs  in  respect  of  the  said  debts  of  lOOZ.  and  300Z.  respectively. 
And,  , 

Upon  payment  by  Sturgis  and  Hall  (as  the  assignees  of  the  said  Assignees  of  hus- 
Joseph  Bullock),  or  one  of  them,  of  the  total  amount  due  for  prin-  to  redeem  on  pay- 
cipal,  interest  and  costs,  and  subsequent  principal,  interest   and  Sfpore'iosed!' ""^ 
costs,  within  three  months,  &c..  Let  the  plaintiffs  assign,  &c.,  &c.. 
In  default  of  such  payment  foreclose  the  said  defendants  Sturgis 
and  Hall. 

And  in  that  case, 

Compute  subsequent  interest  upon  the  amount  found  due  to  the  Account  of  snb- 

.   .     .  ~    .  I.  .1  .1        •      .      1  /•  nnni         J  i       iL      sequent  interest 

plamtiffs  in  respect  of  the  said  principal  sum  or  dOOL,  and  tax  the  and  subsequent 

plaintiffs  their  subsequent  costs  in  respect  of  tl^e  said  sum  of  3001.  ^y™  ^'""-  '^ 

And, 

Upon  payment  by  the  defendant  Anne  Bullock  of  the  amount  wifeofmort- 

found  due  in  respect  of  the  said  sum  of  300/.,  within  three  months,  on^payment  of 

&c..  Let  the  plaintiffs  assign  the  premises  comprised  in  the  security  a™°™ereoMn 

for  300/.,  to  the  said  Anne  Bullock,  free,  &c.    In  default  of  such  default  to  be 
'  T»   11     1  foreclosed. 

payment,  foreclose  the  said  defendant  Anne  BuUock. 

But  in  case  the  defendants  Edmonds,  Painton  and  Hall  shall  in  case  of  re- 
demption by  se- 
redeera  the  plaintiffs,  cond  incum- 

Tahe  an  account  of  what  is  due  to  them  for  principal  and  interest  gX^Mnt 
on  their  security  of  November,  1849,  and  compute  subsequent  inte-  ^pC^^*^- 
rest  on  what  they,  or  some  or  one  of  them,  shall  so  pay  to  the  siguees  of  mortga- 

M.      VOL.  II.  4  C 


1122 


APPENDIX, 


gor  upon  payment 
of  amount  found 
due  to  second  in- 
cumbrancers, and 
of  what  they  shall 
have  paid,  and 
subsequent  inte- 
rest and  costs. 


In  default,  fore- 
closure. 


plaintiffs,  in  respect  of  the  said  sums  of  1001.  and  300Z.,  and  tax  the 
defendant  Edmonds  his  costs  (a).    And, 

Upon  the  defendants  Sturgis  and  Hall,  as  such  assignees,  or  one 
of  them,  paying  to  the  defendants  Edmonds,  Painton  and  Hall,  some 
or  one  of  them,  the  amount  found  due  to  them  for  principal  and  inte- 
rest, and  also  paying  to  them  or  such  of  them  as  shall  redeem  the 
plaintiffs,  what  they  or  he  shall  so  pay  the  plaintiffs,  and  subsequent 
interest  thereon  as  aforesaid,  and  to  the  defendant  Edmonds  his  costs 
of  this  suit)  within  three  months,  &c..  Let  the  defendants  Edmonds, 
Painton  and  Hall  assign  to  the  defendants  Sturgis  and  Hall,  freej 
&c. 

In  default  of  defendants  Sturgis  and  Hall,  or  one  of  them,  paying 
to  the  defendants  Edmonds,  Painton  and  Hall,  or  one  of  them,  &c., 
and  also  paying  to  the  defendahts  or  such  of  them  as  shall  redeem 
the  plaintiffs,  what  they  or  he  shall  so  pay  to  the  plaintiffs,  and  sub- 
sequent interest  as  aforesaid,  and  to  the  defendant  Edmonds  his 
costs,  foreclose  themt    And  in  that  case, 


Subsequent  ac>- 
counts  in  respect 
of  the  3002.  secu' 
rity: 

And  redemption, 
by  wife  of  mort-^ 
gagor,  upon  pay- 
ment to  second 
incumbrancers  of 
amount  paid  by 
them  on  redemp- 
tion thereof,  and 
subsequent  inte- 
rest and  cosU. 


In  default,  fore- 
closure. 


Compute  subsequent  interest  on  what  the  defendants  Edmonds, 
Painton  and  Hall,  some  or  one  of  them,  shall  have  paid  to  the  plain- 
tiffs in  respect  of  the  said  security  for  3002.,  and  tax  the  defendant 
Edmonds  his  costs  of  suit  in  respect  of  the  300Z.  And  upon  pay- 
ment by  the  defendant  Anne  Bullock  to  the  defendants  Edmonds, 
Painton  and  Hall,  or  such  of  them  as  shall  redeem  the  plaintiffs,  the 
amount  found  due  to  them  in.  respect  of  such  principal,  interest  and 
costs,  and  to  the  defendant  Edmonds  his  costs  of  this  suit  in  respect 
of  the  said  sum  of  3001.,  within  three  months,  &c..  Let  the  defendants 
Edmonds,  Painton  and  Hall  assign  the  premises  comprised  in  the 
said  security  for  300Z.,  free,  &c.  to  the  said  defendant  Anne  Bullock. 
In  default,  foreclose  her. 


In  case  of  re- 
demption by  as- 
signees. 


Subsequent  ac- 
counts in  respect 
of  the  3001.  secu- 
rity: 


And  redemption 
by  wife  of  mort- 
gagor on  payment 
to  assignees  of 
amount  paid  by 
them  on  redemp- 
tion thereof,  and 
subsequent  inte- 
rest and  costs  of 
provisional  as- 
signee. 


And  in  case  the  defendants  Sturgis  and  Hall,  as  such  assignees, 
shall  redeem  the  plaintiffs  or  the  defendants  Edmonds,  Painton  and 
Hall, 

Compute  subsequent  interest  on  what  they  or  one  of  them  shall 
have  so  paid  to  the  plaintiffs  or  to  the  defendants  Edmonds,  Painton 
and  Hall,  or  such  of  them  as  may  have  redeemed,  in  respect  of  the 
said  security  for  300i,  and 

Tax  the  defendant  Sturgis  his  costs  in  respect  of  the  said  security 
for  300/.    And, 

Upon  payment  by  the  defendant  Anne  Bullock  to  the  defendants 
Sturgis  and  Hall,  as  such  assignees  as  aforesaid,  or  one  of  them, 
what  shall  be  found  due  to  them  for  what  they  or  he  shall  have 
so  paid  to  the  plaintiffs  or  the  defendants  Edmonds,  Painton  and 
Hall,  or  such  of  them  as  may  have  redeemed  in  respect  of  the  secu- 
rity for  300i!.  and  subsequent  interest,  and  to  Sturgis  his  costs  of  suit 


(a)  The  reason  for  this  distinction  is  not  apparent. 
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in  respect  of  the  said  sum,  within  three  months,  &c.,  Let  the  defen- 
dants Sturgis  and  Hall  assign  the  premises  comprised  in  the  security 
for  300t,  free,  &c.  to  the  defendant  Anne  Bullock,  &c.  In  default, 
foreclose  her.    Just  allowances.  in  default,  lore- 

closiire. 


ABSTRACT  of  Foreclosure  Decree  in  favour  of  the  1794. 
Assignee  of  a  Mortgage  of  several  Estates,  of  the 
Equity  of  Redemption  of  one  of  which  she  is  Pur- 
chaser, and  for  Specific  Performance  of  Agreement 
for  Purchase  of  the  latter  Estate  against  the  Repre- 
sentative of  the  Mortgagor. 

SOBER  V.  KEMP  (o). 

Plaintiff,  mortgagee  by  assignment  of  estates  W.  X.  and  Y.  with 
agreement  for  the  purchase  of  the  equity  of  redemption  of  W. 

K.  devisee  and  legal  personal  representative  of  mortgagor  and 
vendor. 

B.  mortgagee  of  later  date  of  estates  X.  Y.  and  Z. 

L.  mortgagee  after  B.  of  same. 

Decree. — Declare  that  the  agreement  for  the  sale  of  W.  ought  to 
be  specifically  performed  and  can-ied  into  execution,  and  decree  the 
same  accordingly.  Let  K.,  as  devisee  and  legal  personal  represen- 
tative of  testator,  convey  W.  to  the  plaintiff,  or  as  she  shall  direct. 

Account  of  what  is  due  to  plaintiff  for  principal  and  interest,  and 
tax  her  costs.  And  upon  payment  by  B.  of  what  shall  be  so  due.  Let 
the  plaintiff  assign  the  premises  comprised  in  her  said  mortgage,  other 
<A«mW.,  free  from  all  incumbrances.  And  deliver  up  deeds,  &c.  In 
default,  foreclose  B. 

Like  directions  as  to  L.  and  K.  successively. 

In  case  B.  shall  redeem,  account  of  what  is  due  to  him,  and  upon 
payment  by  L., 

Let  B.  assign  the  premises  comprised  in  his  mortgage,  and  in  the 
mortgage  to  the  plaintiff  other  than  W.,  free  from  incumbrances,  and 
deliver  deeds,  &c.  to  L.    In  default,  foreclose  L. 

And  like  process  as  to  K.  • 

Ifli.  should  redeem,  account  of  what  is  due  to  him,  and  directions 
for  redemption  by,  or  foreclosure  of,  K. 

(a)  6  Hare,  160,  note. 
4C2 
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HUGHES  ».  WILLIAMS.    See  3  Mac.  d  G.  683. 

1796.       A.  seised  of  estates  1,  2,  3,  4,  subject  to  a  legacy  of  800t  payable  to 
B.  afterwards  the  wife  of  Z. 
1818. — ^A.  mortgages  1  and  4  to  C. 

1822. — A.  settles  1,  3  and  4,  making  himself  tenant  for  life,  and  X. 
tenant  in  tail  in  remainder,  and  covenanting  against  in- 
cumbrances by  himself  or  his  ancestors. 
1823.— A.  leases  part  of  1  to  T. 
1836. — A.  mortgages  2  to  D. 
1843. — E.  becomes  registered  judgment-creditor,  with  agreement  for 

a  legal  mortgage  of  T.'s  lease  (o). 
1844. — ^A.  becomes  insolvent  and  P.  his  assignee. 
On  Bill  by  E. 

Decree  by  Wigram,  V.-C,  April,  1848. 

Accowni  of  what  is  due  to  B.  for  principal  and  interest  from  the 
end  of  a  year  from  testator's  death  (1796) ;  o'H'i  of  what  is  due  to  C. 
and  D. 

On  payment  by  E.  to  B.,  C.  and  D.,  Let  them  convey;  And  in 
default,  dismiss  the  bill.     But  in  case  of  redemption  by  E., 

If  P.  shall  pay  E.  what  she  shall  have  paid  to  B.,  C.  and  D.  and  her 
own  debt; 

Let  E.  convey  to  P. 

In  default,  foreclose  P.  And  in  case  of  such  forecloiSure,  and  of 
payment  of  such  sum  to  E.  by  X.,  Let  E.  convey  to  X.  In  default, 
foreclose  X.' 

Per  Lord  Truro,  C,  on  appeal. 
First,  it  is  wrong  to  foreclose  X.  upon  non-payment  to  B.  and  C. ; 
because,  though  theirs  are  good  charges  on  the  inheritance,  and  prior 
to  the  settlement,  yet  as  A.  covenanted  against  incumbrances  by 
himself  or  his  ancestors,  the  settled  estates  are  exonei'ated  from 
incumbrances  as  between  A.  and  X,,  who  is  a  purchaser  for  valuable 
consideration  under  the  settlement.  Then  E.,  the  plaintiflf,  is  sub- 
ject to  the  same  equities  as  A.,  and  is  not  in  the  situation  of  a 
purchaser  for  valuable  consideration  without  notice ;  and  cannot 
.  compel  X.  to  pay  off  incumbrances,  against  which  A.  covenanted 
by  the  settlement.  As  between  A.,  or  the  plaintiff  claiming  under 
him,  and  X.,  the  effect  of  the  covenant  in  the  settlement  is  to  throw 
the  incumbrances  prior  to  the  settlement  on  estate  2  ;  or  on  the  life 
estate  ,only  of  A.  in  the  settled  estates  1,  3  and  4.  (Averall  y. 
Wade,  LI.  &  Goo.  t.  Sugd.  252.) 


y,  as  to  the  foreclosure  of  X.,  on  non-payment  of  the 
amount  due  to  D. 

(a)  There  were  subsequent  incumbrancers  interrening  between  E.  and 
P.,  as  appears  by  the  decree  on  appeal. 
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D.'s  mortgage  only  comprises  estate  2,  which  is  not  in  settlement, 
and  in  -which  X.  has  no  interest.  The  decree  is  therefore  wrong  in 
this  also. 

Thirdly,  the  judgment-debt  being  the  debt  of  A.,  and  subsequent 
to  the  settlement,  cannot  aflfect  X.,  against  whom  the  bill  should  be 
dismissed.    Therefore, 

Dismiss  the  bill  as  against  X.,  with  costs  to  be  taxed  and  paid  by 
the  plaintiff. 

.  Account  of  what  is  due  to  Z.  and  B.  his  wife,  in  right  of  B.;  for 
principal  and  interest  on  her  legacy  of  800?. — interest  to  be  at  4tL 
per  cent,  for  six  years  prior  to  the  filing  of  the  bill,  or  at  the  rate 
directed  by  the  will — and  tax  their  costs. 

Account  of  what  is  due  to  C.  and  D.  for  principal  and  interest. 
D.  accounting  for  rents  and  profits  received  by  him,  and  tax  their 
costs. 

Upon  the  plaintiff  paying  to  Z.  and  B.  his  wife  the  amount  of 
principal,  interest  and  costs  due  to  her,  and  paying  to  C.  and  D. 
their  principal,  interest  and  costs,  within  six  months,  &c.. 

Let  Z.  and  B.,  C.  and  D.,  respectively  assign  and  convey.  In 
default,  dismiss  bill  with  costs  to  be  paid  by  plaintiff. 

But  in  case  plaintiff  shall  redeem  them,  compute  subsequent  in- 
terest upon  what  plaintiff  shall  pay,  and  take  account  of  what  is  due 
to  plaintiff  for  principal  and  interest  upon  her  judgment-debt,  and 
tax  her  costs ; 

Atui  upon  payment  by  subsequent  incumbrancers  to  plaintiff,  of 
what  she  shall  pay  to  Z.  and  B.  his  wife,  C.  and  D.,  for  principal, 
interest,  costs  and  subsequent  interest,  and  also  plaintiff's  principal, 
interest  and  costs,  within  three  months,  &o.. 

Let  the  plaintiff  release  and  convey,  &c. 

In  default  of  payment  by  subsequent  incumbrancers,  foreclose'     ' 
them  and 

Compute  subsequent  interest  upon  plaintiff's  payments,  and  upon 
what  is  found  due  to  her,  and  tax  her  further  costs. 

And  upon  payment  by  F.  to  plaintiff  of  what  she  shall  have  paid 
to  Z.  and  B.  his  wife,  C.  and  D.,  with  subsequent  interest,  and  what 
is  due  to  herself  as  aforesaid,  within  three  months,  &c.. 

Let  plaintiff  convey  to  F.    In  default,  foreclose  him. 

In  case  of  redemption  by  subsequent  incumbrancers.  Compute 
subsequent  interest  upon  what  they  shall  pay,  and  take  account  of 
what  is  due  to  them  on  their  judgment-debt,  and  for  their  lien  secured 
by  deposit  of  title  deeds,  deducting  rents  received  by  them,  and  tax 
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their  costs ;  And  upon  payment  to  them  by  P.  of  the  total  amount 
due,  within  three  months,  &c.,  Let  them  release  and  convey  to  P. 
In  default,  foreclose  P.    Usual  directions.    Liberty  to  apply. 


CHAPPELL  V.  REES.    See  1  De  G.,  M.  <b  G.  393. 

1 796,  A.  seised  of  estates  1,  2,  3,  4,  subject  to  a  legacy  of  800Z.  payable  to 
B. 

Mortgages  1,  3,  4. 

Settles  same  upon  himself  for  life,  remainder  to  first  (X.),  and 
other  sons  in  tail,  and  covenants  against  incumbrances. 

Mortgages  2. 

Becomes  insolvent ;  and  P.  appointed  assignee.  Op  bill  by  P. 
seeking  an  account  of  incumbrances,  that  the  priorities, 
and  the  extent  to  which  ^ the  rights  of  X.  are  subject  to 
incumbrances,  might  be  ascertained,  and  for  a  sale  and 
division ;  or  that  the  plaintiff  may  redeem  if  necessary, 
and  the  estate  of  X.  be  made  liable  as  far  as  is  proper. 

Dkceeb  by  Wigram,  V'.-C. 
>       Calculate  interest  on  the  legacy  for  one  year  after  the  testator's 
death  (a)  (1795). 
Accownt  of  what  is  due  to  the  several  incumbrancers. 
And  on  the  plaintiff  and  defendant  X.  paying  to  the  said  defendants 
(the  incumbrancers)  respectively  what  shall  be  found  due  to  them  re- 
spectively for  principal,  interest  and  costs,  within  six  months,  &c.,  at 
I     such  time  and  place,  &o.,  the  said  defendants,  the  incumbrancers,  are 
to  release  and  convey  the  said  estates  respectively  comprised  in  their 
several  mortgages  and  incumbrances,  and  {locording  to  the  respective 
interests  of  the  several  parties,  free  and  clear,  &c.,  that  is  to  say, 

.4s  to  the  estate  2  (unsettled),  to  the  plaintiff,  and  the  defendant  X., 
or  to  such  of  them  as  shall  so  redeem  the  same ; 

And  as  to  the  other  three  estates,  1, 3, 4  (settled),  upon  the  trusts 
of  the  settlement  dated,  &c.,  in  the  pleadings  mentioned  (delivery  of 
deeds,  &c.) 

But  in  default  of  the  plaintiff  and  X.,  or  either  of  them,  redeeming 
the  said  mortgaged  premises  within  the  time  aforesaid, 

Dismiss  the  plaintiff's  bill  with  costs  to  be  taxed,  and  to  be  paid  by 
the  plaintiff. 
Usual  directions. 

(a)  Per  Lord  St.  Leonards  on  appeal.  The  decree  is  right  except  as 
to  the  part  which  relates  to  the  allowance  of  interest  upon  the  legacy  for  a 
period  beyond  six  years  from  the  filing  of  the  bill. 
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ALDWORTH  v.  ROBINSON,  1840.    Beg.  Lib.  A.,  1839, 
fo.  874 ;  and  see  2  Beav.  287. 

1826.— Grove  End  Farm  (A.)  mortgaged  by  Lindsey  and  another,  and        1 797. 

estate  (B.)  mortgaged  by  Robinson  to  plaintiff  to  secure 

6,000Z.  and  interest  advanced  to  Robinson. 
1826.— Grove  End  Farm  (A.)  also  mortgaged  to  plaintiff  to  secure 

5,0001.  and  interest,  advanced  to  Lindsey. 
1828. — September  and  October.    Further  charges  on  both  estates  to 

secure  5001.  and  interest  advanced  to  Robinson. 
It  seems  that  Lindsey  devised  part  of  his  mortgaged  estate 

(A.)  to  Lydia  Elizabeth  Robinson  in  fee,  and  other  part 

for  life,  with  remainder  to  Robinson  the  mortgagor,  and 

devised  to  him  the  other  part,  subject  to  incumbrances 

mentioned  in  the  will. 

Deceee. — The  defendant  Maria  Ainge  disclaiming  by  answer  all  Dismissal  of  dis- 
interest in  the  mortgaged  premises ;  Dismiss  the  bill  as  against  her  a^"  °^ 
with  costs,  such  costs,  when  taxed,  to  be  paid  by  the  plaintiff  and 
added  to  his  costs. 

Account  of  what  is  due  to  the  plaintiff  for  principal  and  interest  in  Aooounts. 
respect  of  the  several  mortgaged  debts  of  6,000Z.  and  5001,  secured  to 
him  by  the  first-mentioned  indentures  of  1826,  and  by  the  further 
charges  of  1828.  And  a  like  account  of  what  is  due  for  principal 
and  interest  in  respect  of  the  mortgage  debt  of  5,000Z.,  secured  by 
the  secondly  mentioned  indentures  of  1826,  and  tax  the  plaintiff  his 
costs. 

Lei  the  said  costs  when  taxed,  and  the  costs  hereinbefore  directed  costs. 
to  be  paid  to  the  defendant  Maria  Ainge,  be  apportioned  between  Apportionment 
the  said  debt  of  5,00Qi.  and  the  total  amount  of  the  debts  of  6,000Z. 
and  5001.  (viz.  6,5001.),  according  to  the  amounts  of  the  said  principal 
sums. 

And  upon  the  defendants  Robinson  and  L.  E.  Robinson,  or  either  of  on  payment  by 
them,  paying  to  the  plaintiff  the  amount  due  in  respect  of  the  whole  de^s^of  sllrety, 
of  the  said  principal  monies,  interest  and  costs  ;  or  either  of  them, 

Or  if  the  defendant  Robinson  shall  pay  to  the  plaintiff  what,  upon  or  on  payment 
taking  the  said  accounts,  shall  be  found  due  to  him  in  respect  of  the  debS°s'Mured  an 
several  debts  of  6,000/.  and  5001.  with  the  apportioned  costs  in  respect  ^*^  estates; 
of  those  debts,  such  payments  to  be  made  within,  &c.; 

Lei  the  plaintiff  convey  as  follows,  viz.:— 

If  the  defendant  Robinson  shall  pay  the  whole  of  the  said  prin-  Conrey  a.  to  the 

SBVBnil  devisees 

cipal,  interest  and  costs,  Let  the  plaintiff  convey  unto  and  to  the  use  thereof, 
of  the  defendant  L.  E.  Robinson,  her  heirs,  and  assigns,  or  as  she  or 
they  shall  appoint,  the  premises  comprised  in  the  secondly  mentioned 
indenture  of  1826,  and  devised  to  her  by  the  will  of  the  said  J. 
Lindsey. 
And  also  convey  to  her  and  her  assigns  for  her  life,  with  remainders 
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and  B.  to  mort- 
gagor. 


over,  and  subject  as  in  the  said  will  mentioned,  all  such  part  of  the 
mortgaged  hereditaments  comprised  in  the  last-mentioned  indenture 
as  are  so  devised  to  her. 

And  convey  unto  and  to  the  use  of  the  defendant  Robinson,  his 
heirs  and  assigns,  or  as  he  or  they  shall  appoint,  subject  nevertheless 
and  with  such  powers  as  in  the  said  will  mentioned,  all  other  the 
hereditaments  comprised  in  the  last-mentioned  indenture,  and  devised 
by  the  said  will  to  the  defendant  Robinson  in  fee,  subject  as  in  the 
said  will  is  mentioned. 

Arid  convey  to  him,  his  heirs  and  assigns,  or,  &c.,  the  heredita- 
ments comprised  in  the  said  indenture  of  182Q  first  mentioned.  All 
the  said  estates  to  be  conveyed  free  from  incumbrances  by,  &c. 

And  the  plaintiff  to  deliver  upon  oath  to  the  defendant  L.  E. 
Robinson,  or,  &c.,  all  deeds,  &c.  solely  or  principally  relating  to  the 
premises  to  be  conveyed  to  her,  pursuant  to  the  directions  herein- 
before contained.    And  (like  form  as  to  defendant  Robinson). 


If  mortgagor 
shall  pay  debt 
secured  by  both 
estates, 

and  the  other  de- 
visee of  A,  that 
seeured  by  A. 
only. 


Convey  B.  to  the 
mortgagor, 


and  A.  to  the 
other  devisee 
thereof,  subject, 


But  if  the  defendant  Robinson  shall  pay  what  shall  be  due  in  re- 
spect of  the  said  mortgage  debts  of  6,000Z.  and  500Z.,  and  the  costs 
apportioned  in  respect  of  those  debts:  And  the  defendant  L.  E. 
Robinson  shall  pay  what  shall  be  found  due  in  respect  of  the  said 
mortgage  debt  of  5,000Z.,  and  the  costs  apportioned  in  respect 
thereof: 

Let  the  plaintiff  convey  unto  and  to  the  use  of  the  defendant 
Robinson,  his  heirs',  &c.,  the  hereditaments  comprised  in  the  firet 
stated  indenture  of  1826,  free,  &c.,  and  deliver  upon  oath,  &c. 

And  convey  unto  and^to  the  use  of  the  defendant  L.  E.  Robinson, 
or  as  she  or  they  shall  appoint,  the  hereditaments  comprised  in  the 
secondly  stated  indenture  of  1826,  subject  nevertheless  to  such  powers 
and  charges  contained  in  the  will  of  the  said  J.  Lindsey,  or  such  of 
them  as  shall  be  subsisting  unsatisfied ;  such  conveyances  to  be  madq 
free,  &c.,  and  the  plaintiff  to  deliver  up,  &o. 


If  mortgagor 
shall  pay  debt  se- 
cured by  both, 
but  neither  de- 
fendant shall  pay 
that  secured  by 
A.  only, 

Convey  B.  to  the 
mortgagor, 


and  foreclose  him 
and  the  other  de- 
visees of  A,  as  to 
A. 


If  the  defendant  Robinson  shall  pay  the  plaintiff  what  shall  be 
found  due  in  respect  of  the  6,0001.  and  500/.,  and  the  costs  apportioned 
in  respect  thereof:  But  the  defendants  Robinson  and  L.  B.  Robinson 
shall  not,  nor  shall  either  of  them,  pay  what  shall  be  due  in  respect 
of  the  5,0001.,  and  the  costs  apportioned  in  respect  thereof: 

Let  the  plaintiff  convey  to  the  use  of  the  defendant  Robinson,  his 
heirs  and  assigns,  or,  &c.,  the  hereditaments  comprised  in  the  in- 
denture of  1826,  ^«i  stated,  free  from  incumbrances,  and  deliver,  &c. 

And  in  such  last-mentioned  case  let  the  defendants  Robinson  and 
L.  E.  Robinson  stand  foreclosed  of  all  right  and  equity  of  redemp- 
tion in  the  hereditaments  comprised  in  the  secondly  stated  indenture 
of  1826. 


II  the  other  de- 
visee of  A,  shall 
pay  all, 


And  if  the  defendant  L.  E.  Robinson  shall  pay  the  whole  of  the 
said  principal  money  and  interest,  and  costs, 


ALDWORTH  V.  EOBINSON.  1129 

Let  the  plaintiff  convey  unto  and  to  the  use  of  her,  her  heirs  and  Conyey  both  es- 
assigns,  or  &c.,  all  the  before-mentioned  hereditaments,  as  well  those  j^^&^'"''°"''" 
comprised  in  the  eecnndly  stated  as  in  the  first  stated  indenture  of 
1826,  but  as  to  the  hereditaments  devised  by  the  will  of  the  said  J. 
Lindsey,  subject  to  the  said  powers  and  charges  therein  contained,  or 
such  of  them  as  shall  be  then  subsisting  and  unsatisfied,  free,  &c., 
and  the  plaintiff  to  deliver,  &c. 

And  in  that  case  compute  subsequent  interest  upon  what  the  de-  And  compute 
fendant  L.  E.  Robinson  shall  so  pay  to  the  plaintiff  for  principal,  rest,  &&" 
interest  and  costs  as  aforesaid.     And  upon  the  defendant  Eobinson  Ana  upon  pay- 
paying  to  the  defendant  L.  E.  Robinson  what  she  shall  so  pay  to  the  mortgi^orr  ^ 
plaintiff  with   such    interest    thereon   as    aforesaid    within    three 
months,  &o.. 

Let  the  defendant  L.  E.  Robinson  convey  to  the  defendant  Robinson,  Let  her  convey  to 
his  heirs  and  assigns,  or,  &c.,  the  hereditaments  comprised  in  the  in- 
denture of  1826,  ^rs<  stated,  and  all  the  hereditaments  comprised  in  and  so  much  of  A. 
the  indenture  of  1826,  secondly  stated,  and  by  the  will  of  J.  Lindsey  him.Bubject  as  to 
devised  to  the  said  Robinson,  subject  nevertheless,  as  to  the  heredita-  JSJ^rest'uiereta. 
ments  devised  by  the  said  will  to  the  defendant  L.  E.  Eobinson  for  her 
life,  to  her  life  interest  therein,  and  subject,  as  to  all  the  said  heredi-   • 
taments,  to  such  powers  and  charges  as  by  the  said  will  were  made  or 
given,  or  which  may  be  still  subsisting  unsatisfied.    And  deliver  all 
deeds,  &c.,  solely  or  principally  relating  to  the  hereditaments  herein- 
before directed  to  be  conveyed,  to  the  defendant  Robinson. 

Butm  default  of  the  defendant  Robinson  so  paying  to  the  defendant  in  default,  fore- 
L.E.Robinson  such  principal,  interests  and  costs,  ie<  the  defendant  ^  °' 
Robinson  be  absolutely  foreclosed,  &c. 

And  in  default  of  the  defendants  Robinson  and  L.  E.  Robinson,  or  upon  non-pay- 
either  of  them,  making  such  payments,  &c.,  Let  them  both  stand  ab-  to?eciosc  both. ' 
solutely  foreclosed,  &c. 

Unual  directions.    Liberty  to  apply. 
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OF  SECURITIES  UNDER  VARIOUS 
STATUTES. 


1798. 

Power  to  Incum- 
bents to  borrow 
money  for  repairs, 
buildings,  pur- 
cbase  of  land  and 
improvements. 


Of  Secmities  upon  Ecclesiastical  Benefices. 
By  the  statute  commonly  called  "  Gilbert's  Act,"  and  the  several 
acts  by  which  it  has  been  amended  and  extended,  incumbents 
of  ecclesiastical  benefices  (and,  in  certain  oases,  the  ordinary)  are 
empowered  to  borrow  at  interest,  under  the  regulations  of  the  acts, 
the  estimated  amount  of  the  necessary  outlay,  not  exceeding  three 
years'  net  income  of  the  living,  after  deducting  outgoings,  of  build- 
ing or  repairing  the  parsonage  house  and  offices,  or  of  purchasing 
lands,  not  exceeding  twelve  acres,  contiguous  to  or  desirable  to  be 
used  or  occupied  with  the  parsonage  house  or  glebe  belonging  to 
such  benefice,  or  for  the  purpose  of  building  any  oflBces,  stables  or 
outbuildings  or  fences  necessary  for  the  occupation  or  protection  of 
such  parsonage,  or  for  the  purpose  of  restoring,  rebuilding  or  repair- 
ing the  fabric  of  the  chancel  of  the  church  (where  the  incumbent  is 
liable  to  sustain  it),  or  for  building,  improving,  enlarging  or  pur- 
chasing any  farmhouse  or  farm  buildings,  or  labourers'  dwellings, 
with  the  appurtenances,  belonging  to  or  desirable  to  be  acquired  for 
any  farm  or  lands  appertaining  to  such  benefice. 


Loan  secured  oa 
profits  of  benefice. 


Mode  of  applying  The  monies  borrowed  are  to  be  paid  into  the  hands  of  a  person  or 
persons  appointed  in  writing  by  the  ordinary,  patron  and  incumbent, 
the  nominee  giving  a  bond  to  the  ordinary  for  its  due  application, 
and  the  nominee's  receipt  is  a  good  discharge  to  the  lender  of  the 
money.  The  nominee  makes  and  sees  to  the  execution  of  the  con- 
tracts for  the  works,  and  pays  for  them  and  accounts  for  the 
expenditure ;  and  the  sm-plus,  if  any,  is  applied,  at  the  discretion  of 
the  ordinary  and  of  the  patron  and  incumbent,  or  of  one  of  them  with 
the  ordinary,  in  further  lasting  improvements  in  buildings  on  the 
glebe,  or  in  part  discharge  of  the  principal  of  the  'debt ;  which  may 
be  secured  on  mortgage  (of  which  a  counterpart  is  to  be  executed, 
and  which  is  to  be  registered  in  the  registry  of  the  diocese)  of  the 
glebe,  tithes,  rent-charges,  rents  and  other  profits  of  the  benefice.for 
thirty -five  years,  or  till  payment  of  the  loan  with  interest  and  costs  ; 
one-thirtieth  of  the  principal  being  repaid  annually  after  the  first 
year,  with  the  interest  on  the  unpaid  principal  (a)  ;  for  the  recovery 


(a)  17  Geo.  3,  c.  53,  ss.  1,  2,  4,  6, 
8;  1  &  2  Vict.  c.  23,  as.  1,  2;  28  & 
29  Vict.  c.  69,  s.  1 ;  and  see  6  &  6 


Viet.  c.  26,  s.  13.  As  to  apportion- 
ment of  annual  payment  m  case  of 
avoidance,  see  17  Geo.  3,  c.  63,  s.  7. 


UPON  ECCLESIASTICAL  BENEFICES.  1131 

of  which  powers  of  distress  and  sale  are  given  to  the  mortgagee  Powm  of  distress, 

when  principal  and  interest  are  in  arrear  for  40  days,  and  a  power  of  Siu™?  "^'^'" 

sequestration,  having  prfeference  over  all  other  sequestrations,  except 

»ach  as  were  founded  upon  judgments  duly  signed  and  docketed  at 

the  passing  of  the  act,  is  vested  in  the  ordinary,  for  recovery  of 

principal  and  interest,  and,  in  case  of  the  neglect  of  the  incumbent, 

to  insure  the  building  (6). 

Loans  may  be  made  under  the  acts  by  the  Governors  of  Queen 
Anne's  Bounty  without  interest,  where  the  annual  value  of  the  bene- 
fice does  not  exceed  50^  (c). 

Colleges  and  halls  of  the  Universities  of  Oxford  and  Cambridge,  or  Power  to  colleges 
other  corporate  bodies,  may  lend  money  for  the  purposes  of  the  acts  ™tea  paYroDsTo"*" 
without  interest,  where  the  benefice  for  which  the  loan  is  raised  is  ''"*• 
under  their  patronage  (d). 

Patrons  of  livings,  who  may  be  minors,  idiots,  lunatics  or  under 
coverture,  may  be  bound  by  the  acts  of  their  guardians,  committees 
or  husbands  (e). 

Gilbert's  Act  enables  incumbents  to  borrow  money  for  the  objects  of  loan, 
pui'pose  of  adding  to  (/),  as  well  as  of  repairing  or  building  a 
parsonage ;  and  the  mortgage  is  good  though  the  money  be  advanced 
by  the  incumbent  himself  at  a  moderate  rate  of  interest  (g).  But  it 
may  not  be  advanced  by  a  person  whose  duty  it  is  to  see  that  the 
provisions  of  the  act  are  properly  carried  out  for  the  benefit  of  the 
living  (h). 

1799. 
By  another   act  (i)  powers   are   given   to   the   incumbents   of  Mortgages  for 
ecclesiastical  benefices  to  purchase  additional  land  for  glebe;  and  '"'     *'*°  » 
for  that  purpose  to  make  limited  mortgages  of  the  profits  of  the 
benefice. 

1800. 
By  the  Benefices  Plurality  Act  (Jc),  upon  or  at  any  time  after  the  Bishop  to  direct 

•J  J?  1.        ^        lu      I.-  I.         ■     A.     •  ■     ■        M      inquiry  as  to 

avoidance  of  any  benefice,  the  bishop  is  to  issue  a  commission  to  residence, 
four  beneficed  clergymen  of  his  diocese,  or  if  the  diocese  be  within 
his  peculiar  jurisdiction,  but  locally  situate  in  another  diocese,  to 
four  beneficed  clergymen  of  such  diocese,  one  of  whom  shall  be 
rural  dean  (if  there  be  any),  directing  them  to  inquire  whether 
there  is  a  fit  house  of  residence  within  the  benefice,  and  what  are  its 
annual  profits,  and  if  they  exceed  lOOL,  whether  a  fit  house  can  be 
provided  on  the  glebe  or  otherwise. 

(J)  17  Geo.  3, 0.  53,  ss.  3,  6;  1  &  (/)  Stiyd  r.  Barlier,  i  Dr.  582; 

2  Vict.  c.  23,  s.  15.  6  Jur.,  N.  S.  234. 

(o)  17  Geo.  3,  0.  53,  s.  12;  1  &  2  (g)  Id. 

Vict.  c.  23,  s.  4.  (A)  Oreenlcm  v.  Mng,  3  Bear. 

{d)  17  Geo.  3,  c.  53,  s.  13;  1  &  2  49;  4  Jur.  622;  6  Jur.  18. 

Vict.  c.  23,  s.  5.  (i)  55  Geo.  3,  c.  147,  as.  6,  7. 

(e)  17  Geo.  3,  c.  53,  s.  14.  (*)  1  &  2  Vict.  c.  106j  and  see  5 

&  6  Vict.  c.  26,  8. 13. 
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May  raise  money 
by-mortgage  of 
glebe  and  profits 
of  benefice. 


In  case  it  be  reported  in  writing  by  the  commissioners,  or  any 
three  of  them,  that  there  is  no  fit  house  of  residence .  within  the 
benefice,  that  the  annual  profits  exceed  100?.,  and  that  a  fit  house 
can  conveniently  be  provided  on  the  glebe,  or  on  land  which  can  be 
conveniently  procured,  the  bishop  is  to  obtain  an  estimate  of  the 
cost  of  the  work,  and  thereupon,  by  a  mortgage  of  the  glebe,  tithe, 
rent,  rent-charges  and  other  profits,  to  raise  the  amount  of  the 
estimate  (after  deducting  the  value  of  the  saleable  materials),  not 
exceeding  four  years'  net  produce  of  the  benefice,  after  deducting 
outgoings,  except  the  salary  of  the  assistant  curate  where  necessary. 


Provisions  of 
Securities. 


The  statute  also  contains  provisions  as  to  the  length  of  the  term, 
the  liability  to  payment,  the  remedies  in  case  of  non-payment,  and 
the  application  of  the  money  raised,  corresponding  with  the  pro- 
visions of  Gilbert's  Act  (I)  (1798). 


Application  of 
monies  received 
for  dilapidations. 


1801. 


Power  to  new  in- 
cumbents to  bor- 
row for  repairs. 


All  monies  received  from  representatives  of  any  former  incumbent, 
and  not  laid  out  in  repairs,  are  to  be  applied  in  part  of  the  payments 
under  the  estimate;  and  all  money  thereafter  to  be  recovered  or 
received  after  the  completion  of  and  payment  for  the  buildings,  is 
to  be  applied  in  payment  of  the  principal  of  the  mortgage  debt :  or, 
in  case  of  discharge  thereof,  shall  be  paid  into  the  hands  of  the 
bishop's  nominee,  to  be  expended  in  additional  buildings  or 
improvements  upon  the  glebe,  to  be  approved  by  the  bishop  ;  and  in 
the  meantime,  or  in  case. such  buildings  are  not  necessary,  shall  be 
laid  out  in  government  or  other  good  securities,  and  the  interest 
thereof  paid  to  the  incumbent  for  the  time  beipg  (m). 

By  the  Ecclesiastical  Dilapidations  Act,  1871  (n)  (for  providing 
for  repairs  to  buildings  which  ecclesiastical  persons  are  bound  to 
keep  in  repair),  the  new  incumbent  of  a  benefice  may  borrow,  and 
the  governors  of  Queen  Anne's  Bounty  may  lend  upon  the  request 
and  with  the  consent  of  the  bishop  and  patron,  upon  the  security  of 
the  possessions  of  the  benefice  (1)  the  whole  or  any  part  of  the 
cost  of  the  repairs  of  the  buildings  of  the  benefice  stated  in  the 
order  to  be  made  under  the  act  by  the  bishop  ;  (2)  such  sum  as 
the  governors  shall  think  fit  in  respect  of  costs  and  expenses. 


Certificate  of  pay- 
ment. 


Form  of  security.  The  security  maybe  in  the  form  (o)  contained  in  the  first  schedule 
to  the  act  or  in  such  other  form  as  the  governors  may  approve.  The 
certificate  of  their  treasurer  that  any  sum  has  been  placed  to  the 
credit  of  the  account  mentioned  in  the  certificate  is  conclusive 
evidence  of  the  fact,  and  the  governors  have  the  same  remedies  for 
the   recovery   of  the    sums   due   upon  the    security  against    the' 


(0  Sects.  62—68. 
im.)  Sect.  69. 

(ft)  34  &  '35  Vict.  c.  13,  S.  38. 
And  as  to  the  form  and  provisions 


of  the  security,  see  Eccles.  Bilap. 
Act,  1872,  c.  96. 

(o)  34  &  36  Vict.  c.  43,  ss.  62, 
73;  Act  of  1872,  s.  1. 
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•incumbent  and  his  successors,  and  the  property  comprised  in  the 
security,  as  if  the  advance  had  been  made  for  repairing  and 
rebuilding  under  the  acts  17  Geo.  3,  c.  53 ;  21  Geo.  3,  c.  66 ;  7 
Geo.  4,  c.  66 ;  1  &  2  Vict.  c.  23 ;  28  &  29  Vict.  c.  69 ;  the  powers 
in  which  and  in  any  act  or  acts  amending  the  same  are  eierciseable 
either  separately  or  concurrently  with  the  powers  of  the  Act  of  1871. 

And  the  receipt  of  the  treasurer  is  a  discharge  for  all  monies  paid  Receipt, 
to  the  governors  under  the  provisions  of  the  act. 

Before  lending  on  the  security  of  the  possessions  of  the  benefice  incumbent  to  Jur- 
the  governors  are  (p)  to  require  from  the  incumbent  an  account  in  JJ^JJli^roSts"' 
writing  signed  by  him,  and  verified  by  his  oath  or  statutory  declara- 
tion, of  the  annual  profits  of  the  living,  and  to  procure  the  consent  in 
writing  of  the  bishop  and  patron  under  their  hands,  or,  where  the 
patron  is  a  corporation  aggregate,  under  its  seal. 

The  provisions  (q)  of  the  several  acts  just  mentioned,  and  of  the  Registration  of 
acts  referring  to  or  amending  the  same  with  respect  to  the  registra-    °''      ™' 
tion  of  mortgages  and  to  the  proportioning  of  payments  in  the  case 
of  death  or  avoidance,  and  to  stamps  and  fees  of  oflicea  and  to  the 
priority  of  sequestrations,  apply  to  securities    made    under   the 
authority  of  the  act. 

Of  Securities  under  the  Charitdbh  Trusts  Acts.  1 803. 

By  the  Charitable  Trusts  Acts  (r),  the  Board  of  Charity  Commis-  Charity  Commis- 
sioners may  authorize  trustees  of  charity  estates  to  raise  any  sum  of  lutSzo  mort- 
money  by  mortgage  of  all  or  any  part  of  the  estates  for  making  the  1^^^°'  charity 
repairs  and  improvements  mentioned  in  the  acts,  and  ordered  by  the 
commissioners,  or  to  any  other  purpose  or  object  which  the  board 
shall  consider  to  be  beneficial  to  the  charity  or  the  estate,  or  the 
objects  thereof,  and  which  shall  not  be  inconsistent  with  the  trusts 
or  intentions  of  the  foundation,  with  such  provisions  as  to  the  board 
may  seem  necessary,  for  directing  the  trustees  or  administrators  of 
ihe  charity  to  discharge  the  principal  debt  or  any  part  thereof,  by 
such  yearly  or  other  instalments,  within  thirty  years  from  the  date  of 
the  secm'ity,  as  to  the  board  may  seem  fit ;  or  to  form  an  accumula- 
'tion  or  sinking  fund  out  of  the  income  of  the  charity,  for  discharging 
the  principal  debt,  or  any  portion  thereof,  within  the  same  period : 
and  shall  give  dkections  as  to  the  investment  and  accumulation 
of  such  fund,  which  shall  be  carried  into  effect  by  the  trustees  or 
administrators  of  the  charity. 

Of  Securities  under  the  Commissioners  Clauses  Act.  1803. 

By  the  Commissioners  Clauses  Act,  1847  («),  the  object  of  which  is 
to  comprise  in  one  act  sundry  provisions  usually  contained  in  acts  of 

(p)  Sect.  63.  Trusts  Amendment  Act,  1855, 18  & 

(?)  Sect.  64.  19  Vict.  c.  124,  s.  30;  23  &  24  Vict. 

(»•)  Charitable  Trusts  Act,  1853,  c.  136,  s.  15. 

168!  17  Vict. c.  137,  s.21;  Charitable  («)  10  Vict.  c.  16. 
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parliament  authorizing  the  execution  of  undertakings  of  a  public 
natm-e  by  bodies  of  commissioners,  trustees,  or  other  persons,  not 
being  joint  stock  companies,  and  which  extends  only  to  such  under- 
takings or  commissioners  as  shall  be  authorized  or  constituted  by 
any  act  of  parliament  thereafter  to  be  passed,  which  shall  declare 
that  the  act  shall  be  incorporated  therewith ;  the  term  "  the  commis- 
sioners" is  defined  to  mean  the  commissioners,  trustees,  undertakers, 
or  other  persons  or  body  corporate  constituted  by  the  special  act,  or 
thereby  intrusted  with  powers  for  executing  the  undertaking  (i). 


Form  of  mort- 
gages. 


Every  mortgage  or  assignation  in  security  of  rates  or  other  property 
authorized  to  be  made  under  the  provisions  of  that  or  the  special  act 
shall  be  by  deed  duly  stamped,  in  which  the  consideration  shall  be 
duly  stated ;  and  which  shall  be  under  the  common  seal  of  the  com- 
missioners if  they  be  a  body  corporate,  or  if  they  be  not  a  body 
corporate  shall  be  executed  by  the  commissioners  or  any  five  of 
them,'  and  may  be  according  to  the  form  in  the  Schedule  (B.)  to  the 
act  annexed  or  to  the  like  effect ;  and  the  respective  mortgagees 
or  assignees  in  security  shall  be  entitled  one  with  another  to  their 
respective  proportions  of  the  rates  and  assessments  or  other  property 
comprised  in  such  mortgages  or  assignations  respectively,  according 
to  the  respective  sums  in  such  mortgages  or  assignations  mentioned 
to  be  advanced  by  such  mortgagees  or  assignees  respectively,  and 
to  be  repaid  the  sums  so  advanced,  with  interest,  without  any  pre- 
ference one  above  another  by  reason  of  the  priority  of  advancing 
such  monies,  or  of  the  dates  of  any  such  mortgages  or  assignations 
respectively  Qu). 


Register  of  mort- 
gages to  be  kept, 
and  to  be  open  to 
inspection. 


A  register  of  mortgages  or  assignations  in  security  shall  be  kept 
by  the  clerk  to  the  commissioners,  and  where  by  the  special  act  the 
commissioners  are  authorized  or  required  to  raise  separate  sums  on 
separate  rates  or  other  property,  a  separate  register  shall  be  kept 
for  each  class  of  mox-tgages  or  assignations  in  secm-ity,  and  within 
fourteen  days  after  the  date  of  any  mortgage  or  assignation  in  secu- 
rity an  entry  or  memorial  of  the  number  and  date  thereof,  and  of  the 
names  of  the  parties  thereto,  with  their  proper  additions,  shalj  be 
made  in  the  proper  register ;  and  every  such  register  may  be  perused 
at  all  reasonable  times  by  any  person  interested  in  any  such  mort- 
gage or  assignation,  in  security  without  fee  or  reward  (x). 


Transfers  of 
mortgages. 


Any  person  entitled  to  any  such  mortgage  or  assignation  may 
transfer  his  right  and  interest  therein ;  and  every  such  transfer  shall 
be  by  deed  duly  stamped,  wherein  the  consideration  shall  be  truly 
stated ;  and  may  be  according  to  the  form  in  the  Schedule  (C.)  to 
the  act  annexed,  or  to  the  like  effect  (y). 


(t)  Sects.  1,  2. 
(m)  Sect.  75. 


(a;)  Sect.  76. 
{y)  Sect.  77. 
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Within  thirty  days  after  the  date  of  every  such  transfer,  if  executed  Register  o( 
within  the  United  Kingdom,  or  otherwise  within  thirty  days  after  kept. 
the  arrival  thereof  in  the  United  Kingdom,  it  shall  be  produced  to 
the  clerk  to  the  commissioners,  and  thereupon  he  shall  cause  an 
entry  or  memorial  thereof  to  be  made,  in  the  same  manner  as  in  the 
case  of  the  original  mortgage  or  assignation  in  security ;  and  after 
such  entry  every  such  transfer  shall  entitle  the  transferee,  his  execu- 
tors, administrators  or  assigns,  to  the  full  benefit  of  the  original 
mortgage  or  assignation  in  security,  and  the  principal  and  interest 
thereby  secured ;  and  such  transferee  may  in  like  manner  assign  or 
transfer  the  same  again,  totiea  quoties;  and  it  shall  not  be  in  the 
power  of  any  person,  except  the  pel-son  to  whom  the  same  shall  have 
been  last  transferred,  his  executors,  administrators  or  assigns,  to 
make  void,  release  or  discharge  the  mortgage  or  assignation  so 
transferred,  or  any  money  thereby  secured  (z). 


Unless  otherwise  provided  by  any  mortgage  or  assignation  in  interest  on  mort- 
curity,  tl 
yearly  (a). 


security,  the  interest  of  the  money  borrowed  shall  be  paid  half-  hla^yearly.'"' 


If  the  commissioners  can  at  any  time  borrow  at  a  lower  rate  of  Power  to  borrow 
interest  than  any  securities  given  by  them  shall  bear,  they  may  do  so  S™ cJ  fnterest 
in  order  to  pay  off  the  secm-ities  bearing  such  higher  rate  of  interest,  J»  p^^  a"  fghcr'' 
and  may  charge  the  rates  and  other  property  which  they  may  be  rate, 
authorized  to  mortgage  or  assign  in  security,  or  any  part  thereof, 
with  payment  of  such  sum  and  such  lower  rate  of  interest,  in  such 
manner  and  subject  to  such  regulations  as  are  therein  contained 
with  respect  to  other  moneys  borrowed  on  mortgage  or  assignation 
in  security  (6). 

The  commissioners  may  fix  a  period  for  the  repayment  of  all  nepayment  of 

''  ,  J    .  ,  ,     ,,    money  borrowed 

principal  monies  borrowed,  with  interest,  and  in  sucn  case  snail  at  a  time  and 
cause  such  period  to  be  inserted  in  the  security ;  and  upon  the  expi-  J'^/*'*^ 
ration  of  such  period  the  principal  sum,  with  the  ai'rears  of  interest, 
shall,  on  demand,  be  paid  to  the  party  entitled  to  receive  such 
principal  and  interest,  and  if  no  other  place  of  payment  be  inserted 
in  such  deed  such  principal  and  interest  shall  be  payable  at  the 
office  of  the  commissioners  (c). 

If  no  time  be  fixed  in  the  security  for  the  repayment  of  the  money.  Repayment  of 

,  a  n    i         f  inODCj  DOrrOWCQ. 

the  party  entitled  to  receive  it  may,  at  the  expiration  ol  twelve  when  no  time  or 
months  from  the  date  of  such  deed,  or  at  any  time  after,  demand  ^l^ed'^p^r'' 
payment  of  the  principal  money,  with  all  arrears  of  interest,  upon 
giving  six  months'  previous  notice  for  that  purpose,  and  in  the  like 
case  the  commissioners  may  at  any  time  pay  off  the  money  borrowed, 
on  giving  the  like  notice;  and  every  such  notice  shall  be  in  writing, 

(z)  Sect.  78.  *    (*)  Sect.  80. 

(a)  Sect.  79.  («)  °^<='-  ^'- 
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Interest  to  cease 
on  expiration  of 
notice  to  pay  off 
a  mortgage  debt. 


or  print,  or  both,  and  if  given  by  a  mortgagee  or  creditor  shall'be 
delivered  to  the  clerk  or  left  at  the  office  of  the  commissioners;  and 
if  given  by  the  commissioners  shall  be  given  either  personally  to 
such  mortgagee  or  creditor,  or  left  at  his  residence,  or  if  such  mort- 
gagee or  creditor  be  unknown  to  the  commissioners,  or  cannot  be 
found  after  diligent  inquiry,  such  notice  shall  be  given  by  adver- 
tisement in  the  London  Gazette  if  the  office  of  the  commissioners  is 
in  England,  the  Edinburgh  Gazette  if  it  is  in  Scotland,  or  in  the 
Dublin  Gazette  if  it  is  in  Ireland  (d). 

If  the  commissioners  shall  have  given  notice  of  their  intention  to 
pay  off  any  such  security  at  a  time  when  the  same  may  lawfully  be 
paid  off  by  them,  then  at  the  expiration  of  such  notice  all  further 
interest  shall  cease  to  be  payble,  unless,  on  demand  of  payment 
made  pursuant  to  such  notice,  or  at  any  time  thereafter,  the  commis- 
sioners fail  to  pay  the  principal  and  interest  due  at  the  expiration  of 
such  notice  (e). 


Monies  borrowed 
on  security  of 
rates  to  be  paid 
off  in  a  limited 
period. 


In  order  to  discharge  the  principal  money  borrowed  as  aforesaid 
on  security  of  any  of  the  rates,  the  commissioners  shall  every  year 
appropriate  and  set  apart  out  of  such  rates  a  sum  equal  to  the  pre- 
scribed part,  and  if  no  part  be  prescribed  one-twentieth  part  of  the 
sums  so  borrowed  respectively,  as  a  sinking  fund  to  be  applied  in 
paying  off  the  respective  principal  monies  so  borrowed,  and  shall 
from  time  to  time  cause  such  sinking  fund  to  be  invested  in  the 
purchase  of  exchequer  bills  or  other  government  securities,  or  in 
Scotland  deposited  in  one  of  the  banks  there  incorporated  by  act  of 
parliament  or  royal  charter,  and  to  be  increased  by  accumulation  in 
the  way  of  compound  interest  or  otherwise,  until  the  same  respec- 
tively shall  be  of  sufficient  amount  to  pay  off  the  principal  debts  to 
which  such  sinking  fund  shall  be  applicable,  or  some  part  thereof, 
which  the  commissioners  shall  think  ought  then  to  be  paid  off,  at 
which  time  the  same  shall  be  so  applied  in  paying  off  the  same  in 
manner  in  the  act  mentioned  (/). 


Mode  of  paying 
off  mortgages. 


Whenever  the  commissioners  shall  be  enabled  to  pay  off  one  or 
more  of  the  securities  which  shall  be  then  payable  and  shall  not  be 
able  to  pay  off  the  whole  of  the  same  class,  they  shall  decide  the 
order  in  which  they  shall  be  paid  off  by  lot  among  the  class  to  which 
such  one  or  more  of  the  mortgages  or  assignations  in  security  belong, 
and  shall  cause  a  notice,  signed  by  their  clerk,  to  be  given  to  the 
persons  entitled  to  the  money  to  be  paid  off,  pursuant  to  such  lot, 
and  such  notice  shall  express  the  principal  sum  proposed  to  be  paid 
off,  and  that  the  same  will  be  paid,  together  with  the  interest  due 
thereon,  at  a  place  to  be  specified,  at  the  expiration  of  six  months 
from  the  date  of  giving  such  notice  {g). 


(<i)  Sect.  82. 
(«)  Sect.  83. 


(/)  Sect.  84. 
(g)  Sect  85. 
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Where  by  the  special  act  the  mortgagees  or  assignees  in  security  Arrears  ofinto- 
are  empowered  to  enforce  the  payment  of  the  arrears  of  interest,  or  enforced  by  ap- 
of  principal  and  interest,  by  the  appointment  of  a  receiver,  then  if,  J^'iTCr"  "' " 
within  thirty  days  after  the  interest  accruing  upon  any  such  security 
has  become  payable,  and  after  demand  thereof  in  writing,  the  same 
be  not  paid,  the  mortgagee  or  assignee  in  security  may,  without 
prejudice  to  his  right  to  sue  for  the  interest  so  in  ai-rear  in  any  of 
the  superior  courts,  require  the  appointment  of  a  receiver;  and  if  Arrears  of  prln- 
within  six  months  after  the  principal  money  owing  upon  any  such  "'''"' 
mortgage  or  assignation  in  security  has  become  payable,  and  after 
demand  thereof  in  writing,  the  same  be  not  paid,  together  with  all 
interest,  the  mortgagee  or  assignee  in  security,  without  prejudice  to 
his  right  to  sue  for  such  principal  money,  with  all  arrears  of  interest, 
in  any  of  the  superior  courts,  may,  if  his  debt  amount  to  the  pre- 
scribed sum,  alone,  or,  if  his  debt  do  not  amount  to  the  prescribed 
sum,  he  may  in  conjunction  with  other  mortgagees  or  assignees  in 
security  whose  debts  being  so  in  arrear,  together  with  his,  amount 
to  the  prescribed  sum,  after  demand  as  aforesaid,  require  the  appoint- 
ment of  a  receiver  (h). 

Every  application  for  a  receiver  shall  in  England  or  Ireland  be  As  to  the  appolnt- 
made  to  two  justices,  and  in  Scotland  to  the  sheriff,  and  on  any  such  cdver. 
application  such  justices  or  sheriff  may,  by  order  in  writing,  after 
hearing  tlie  parties,  appoint  some  person  to  receive  the  whole  or  a 
competent  part  of  the  rates  or  sums  liable  to  the  payment  of  such 
interest,  or  such  principal  and  interest,  as  the  case  may  be,  until 
such  interest  or  such  principal  and  interest,  together  with  all  costs, 
including  the  charges  of  receiving  the  rates  or  sums  aforesaid,  be 
fully  paid ;  and  upon  such  appointment  being  made,  all  such  rates 
and  sums  of  money  as  aforesaid,  or  such  part  thereof  as  may  be 
ordered  by  the  said  justices  or  sheriff,  shall  be  paid  to  the  persons 
so  to  be  appointed,  and  the  money  so  paid  shall  be  so  much  money 
received  by  or  to  the  use  of  the  party  to  whom  such  interest  or  such 
principal  and  interest,  as  the  case  may  be,  shall  be  then  due,  and. on 
whose  behalf  such  receiver  shall  have  been  appointed,  and  after  such 
interest  and  costs,  or  such  principal,  interest  and  costs,  have  been 
so  received,  the  power  of  such  receiver  shall  cease  (i). 

The  books  of  account  of  the  commissioners  shall  be  open  at  all  Acconnt  books  to 

-  ,,  ..  .  be  open  to  tlie 

seasonable  times  to  the  mspection  of  the  respective  mortgagees  or  inspection  of 
assignees  in  security  of  the  commissioners,  with  liberty  to  take  '^°'^^^- 
extracts  therefrom,  without  fee  or  reward  (k). 

Of  Statutory.  Securities  by  Joint  Stock  Companies.  1 804. 

By  the  Companies  Clauses  Consolidation  Act,  1845,  joint  stock  J""^^^^"™'' 
companies  authorized  by  their  special  acts  to  borrow  money  on 

(A)  Sect.  86.  (*)  Sect.  88. 

(i)  Sect.  87. 
M.      VOL.  II.  4  D 
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mortgage  or  bond  may  (J),  subject  to  the  restrictions  contained  in 
the  special  act,  borrow  such  sums  as  shall  from  time  to  time  by  an 
order  of  a  general  meeting  of  the  company  be  authorized  to  be 
borrowed,  not  exceeding  in  the  whole  the  sum  prescribed  by  the 
special  act,  and  may  secure  the  repayment  with  interest,  by  a  mort- 
gage of  the  undertaking  and  the  future  calls  on  the  shareholders,  or 
by  bonds  (but  not  so  as  to  preclude  the  application  of  the  calls  to 
the  purposes  of  the  company  (m),  without  express  provision).  And 
on  discharge  of  any  part  of  the  money  borrowed  may  (n)  again,  from 
time  to  time,  borrow  the  amount  paid  off,  upon  obtaining  the  autho- 
rity of  a  general  meeting  of  the  company  in  cases  where  the  money 
is  not  re-borrowed  in  order  to  pay  off  any  existing  mortgage  or  bond. 


Evidence  ot  right 
to  borrow. 


Where  (o)  by  the  special  act  the  company  shall  be  restricted  from 
borrowing  on  mortgage  or  bond  imtil  a  definite  portion  of  their 
capital  shall  be  subscribed  or  paid  up,  or  where  the  authority  of  a 
general  meeting  is  required  for  such  borrowing,  the  certificate  of  a 
justice  that  such  definite  portion  of  the  capital  has  been  subscribed 
or  paid  up,  and  a  copy  of  the  order  of  a  general  meeting  of  the 
company  authorizing  the  borrowing  of  any  money  certified  by  one 
of  the  directors  or  by  the  secretary  to  be  a  true  copy,  shall  be  suffi- 
cient evidence  of  the  subscription  or  payment  of  such  capital,  and 
of  the  making  of  the  order  for  borrowing ;  and  upon  production  to 
any  justice  of  the  books  of  the  company,  and  of  such  other  evidence 
as  he  shall  think  sufficient,  such  justice  shall  grant  the  certificate 
aforesaid  (388). 


Form  ot  mort- 
gage. 


Every  mortgage  and  bond  for  securing  money  borrowed  by  the 
company  shall  be  by  deed  (p)  under  the  common  seal  of  the  com- 
pany, duly  stamped,  and  wherein  the  consideration  shall  be  truly 
stated,  and  may  be  according  to  the  form  given  in  the  schedule,  or 
to  the  like  effect. 


Mortgagees  en- 
titled without 
preference. 


The  respective  mortgagees  are  entitled,  one  with  another,  to  their 
respective  proportions  of  the  tolls,  sums  and  premises  comprised  in 
the  mortgages,  and  of  the  future  calls,  if  comprised  tlierein,  accord- 
ing to  the  respective  sums  iii  such'  mortgages  mentioned  to  be 
advanced,  and  to  be  repaid  the  sums  so  advanced,  with  interest, 
without  any  preference  one  above  another,  by  reason  of  the  priority 
of  the  date  of  any  such  mortgage,  or  of  the  meeting  at  which  it  was 
authorized  (q).  And  a  like  provision  is  made  for  the  payment,  with- 
out preference,  of  the  obligees  of  the  bonds  (r). 


(Z)  8  &  9  Vict.  c.  16,  s.  38. 

(m)  Sect.  43. 

In)  Sect.  39. 

(o)  Sect.  40.  See  Jfhimtaine  v. 
Carma/rtlien  Railway  Co.,  L.  JR., 
S  Eq.  316. 


ip)  Sect.  41. 

(ff)  Sect.  42. 

(r).  Sect.  44.  See  Russell  v.  East 
Anglian  RaUrvay  Go.,  3  Mac.  &  G. 
125. 
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Within  fourteen  daj's  after  the  date  of  any  mortgage  or  bond,  the  Hcgistration  of 
number  and  date  thereof,  and  the  sums  secured  thereby,  and  the  ""'eases. 
names  of  the  parties  thereto,  with  their  proper  additions,  are  to  be 
entered  in  a  register  kept  by  the  secretary  of  the  company,  and 
which  is  to  be  open  to  the  perusal  of  the  shareholders  or  bond 
creditors,  or  of  any  person  interested  in  any  such  mortgage  or 
bond  («). 

1805. 

By  the  Companies  Act,  1862  (t),  every  limited  company  under  Bcgietration 

the  act  is  required  (under  a  penalty  of  50/.  against  any  director,  ""''"■^'""S^^- 
manager  or  other  ofBcer  of  the  company  who  knowingly  authorizes 
or  permits  the  omission)  to  keep  a  register  of  all  mortgages  and 
charges  specially  aflFecting  property  of  the  company,  and  to  enter 
into  such  register  in  respect  of  each  mortgage  or  charge,  a  short 
description  of  the  property  mortgaged  or  charged,  the  amount  of 
charge  created,  and  the  names  of  the  mortgagees  or  persons  entitled 
to  such  charge.  The  register  is  to  be  open  to  inspection  by  any 
creditor  or  member  of  the  company  at  all  reasonable  times,  the 
right  being  enforceable  both  by  a  penalty  in  case  of  refusal,  and 
also,  as  respects  companies  registered  in  England  and  Ireland,  by 
the  order  of  any  judge  sitting  in  chambers,  or  of  the  Vice- Warden 
of  the  Stannaries  in  the  case  of  companies  subject  to  his  jurisdic- 
tion. 

Any  such  mortgage  or  other  act  relating  to  property,  as  would  if 
made  or  done  by  or  against  any  individual  trader,  be  deemed  in  the 
event  of  his  bankruptcy  to  have  been  made  or  done  by  way  of  undue 
or  fraudulent  preference  of  the  creditors  of  such  trader,  shall,  if  made 
or  dorie  by  or  against  any  company,  be  deemed,  in  the  event  of  such 
company  being  wound  up  under  the  act,  to  have  been  made  or  done 
by  way  of  undue  or  fraudulent  preference  of  the  creditors  of  such 
company,  and  shall  be  invalid  accordingly ;  and  the  presentation  of 
a  petition  and  a  resolution  for  winding  up  a  company,  respectively 
correspond  with  the  act  of  bankruptcy  in  the  case  of  an  individual 
trader  (u)  (328). 

1806. 

By  another  statute  (x),  which  recited  that  many  railway  companies  penalty  for  un- 

had  borrowed  money  in  an  unauthorized  manner,  upon  the  security  ^^  by'nuiway 
of  loan  notes,  or  other  instruments  purporting  to  give  a  security  for  <«»°p™ies. 
repayment  of  principal  sums  borrowed  at  certain  dates,  and  for  pay- 
ment of  interest  thereon  in  the  meantime,  a  penalty  was  enacted 
equal  to  the  amount  purporting  to  be  secured  by  any  loan  note  or 
other  negotiable  or  assignable  instrument,  thenceforth  issued  by  any 
railway  company,  purporting  to  bind  the  company  as  a  legal  security 
for  money  advanced  to  them  otherwise  than  under  the  provisions  of 

(s)  Sect.  46.  Co.  v.  Terrell,  10  Eq.  168 ;  Miro- 

(*)  25  &  26  Viet.  c.  89,  s.  43.  pean  Central  Eailreay  Co.,  L.  E., 

See   Tlie  Queen  v.   The   General  13  Eq.  255. 

Cemetery  Co.,  6  E.  &  B.  415.  (a;)  7  &  8  Vict.  c.  85,  s.  19. 
(m)  Id,  s.  164.   See  Gaslight,  ^c. 
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an  act  or  acts  of  parliament,  authorizing  the  company  to  raise  such 
money  and  to  issue  such  security.  But  it  was  provided  that  any 
company  might  renew  any  such  loan  note  or  other  instrument  issued 
by,  them  prior  to  the  passing  of  the  act,  for  any  period  not  exceeding 
five  years  from  that  time. 

By  this  act  the  borrowing  of  money  by  railway  companies  other- 
wise than  in  conformity  with  the  terms  of  their  special  act  is  im- 
pliedly forbidden  (y). 


Transfers  of 
mortgages  and 
registration 
thereof. 


Any  person  entitled  to  any  mortgage  or  bond  executed  in  pursu- 
ance of  the  Companies  Clauses  Act,  may,  from  time  to  time,  transfer 
his  interest  therein  by  deed  duly  stamped,  which  may  be  in  the  form 
given  in  the  schedule,  and  in  which  the  consideration  is  to  be  truly 
stated  (a).  And  within  thirty  days  after  the  date  of  every  such 
transfer,  if  executed  within  the  United  Kingdom,  or  otherwise 
within  thirty  days  after  the  arrival  thereof  in  the  United  Kingdom, 
it  shall  be  produced  to  the  secretary,  who  shall  cause  an  entry  of 
it  to  be  made  in  the  same  manner  as  the  original  mortgage  [or 
bond];  and  after  such  entry  every  such  transfer  shall  entitle  the 
transferee  to  the  full  benefit  of  the  original  mortgage  or  bond,  in  all 
respects;  and  no  transferor,  after  transfer,  shall  have  power  to  make 
void,  release  or  discharge  the  mortgage  or  bond  so  transferred,  or 
any  money  thereby  secured  ;  and  until  such  entry,  the  company 
shall  not  be  responsible  to  the  transferee  in  respect  of  such  mort- 
gage [or  bond]  (a). 


Payment  of 

interest 


The  interest  of  the  money  borrowed  upon  any  such  mortgage  or 
bond  shall  be  paid  at  the  periods  appointed  in  such  mortgage  or 
bond ;  and  if  no  periods  be  appointed,  half-yearly,  to  the  several 
parties  entitled  thereto,  and  in  preference  to  any  dividends  payable 
to  the  shareholders  of  the  company  (6). 


Transfer  of 
Interest. 


The  interest  on  any  such  mortgage  or  bond  shall  not  be  transferable, 
except  by  deed  duly  stamped  (c). 


Repayment  of 
principal  and 
interest," 


The  company  may  fix  a  period  for  the  repayment  of  the  prin- 
cipal money  borrowed,  with  the  interest,  and  in  such  case  shaltcause. 
such  pei'iod  to  be  inserted  in  the  mortgage  deed  or  bond ;  and  upon  the 
expiration  of  such  period  the  principal  sum,  together  with  the  arrears 
of  interest  thereon,  shall,  on  demand,  be  paid  to  the  party  entitled  to 
such  mortgage  or  bond  ;  and  if  no  other  place  of  payment  be  inserted 
in  such  mortgage  deed  or  bond,  such  principal  and  interest  shall  be 
payable  at  the  principal  office  or  place  of  business  of  the  company  ((f)- 


^y)  Chambers  v.  Manohester  and  (a)  Sect.  47. 

iHUford  Railway  Co.,  10  Jur.,N.  S.  (ft)  Sect.  48. 

700.   ..  .  (o)  Sect.  49. 

(ir)  8  &  9  Vict.  c.  16,  s.  46.  {d)  Sect.  50, 
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'     If  no  time  be  fixed  in  the  mortgage  deed  or  bond  for  the  repayment  where  no  time 

of  the  money  borrowed,  the  party  entitled  to  the  mortgage  or  bond  **'*' 

may  at,  or  at  any  time  after,  the  expiration  of  twelve  months  from  the 

date  of  such  mortgage  or  bond  demand  payment  of  the  principal 

money  with  all  arrears  of  interest  upon  giving  six  months'  previous 

notice  for  that  purpose,  and  in  the  like  case  the  company  may  at  any 

time  pay  off  the  money  borrowed  on  giving  the  like  notice,  and 

every  such  notice  shall  be  in  writing  or  print,  or  both ;  and  if  given  by 

a  mftrtgagee  or  bond  creditor  shall  be  delivered  to  the  secretary  or  left 

at  the  principal  office  of  the  company;  and  if  given  by  the  company 

■  shall  be  given  either  personally  to  the  mortgagee  or  bond  creditor,  or 

left  at  his  residence ;  or  if  such  mortgagee  or  bond  creditor  be  unknown 

to  the  directors,  or  cannot  be  found  after  diligent  inquiiy,  such  notice 

shall  be  given  by  advertisement  in  the  London  or  Dublin  Gazette, 

according  as  the  principal  office  of  the  company  shall  be  in  England 

or  Ireland,  or  in  some  newspaper,  as  thereafter  mentioned  (e). 

If  the  company  shall  have  given  notice  of  their  intention  to  pay  off  Cesser  of  interest, 
any  such  mortgage  or  bond,  at  a  time  when  the  same  may  lawfully  be 
paid  off  by  them,  then  at  the  expiration  of  such  notice  all  further 
interest  shall  cease  to  be  payable,  unless  on  demand  of  payment 
made  pursuant  to  such  notice,  or  at  any  time  thereafter,  the  company 
shall  fail  to  pay  the  principal  and  interest  due  at  the  expiration  of 
such  notice  (/). 

Where  by  the  special  act  the  mortgagees  of  the  company  shall  be  Apimintment  oi 
empowered  to  enforce  the  payment  of  the  arrears  of  interest,  or  of 
principal  and  interest  due  by  the  appointment  of  a  receiver,  then,  if 
within  thirty  days  after  the  interest  accruing  upon  any  such  mortgage 
has  become  payable,  and  after  demand  thereof  in  writing,  the  same 
be  not  paid,  the  mortgagee  may,  without  prejudice  to  his  right  to 
sue  for  the  interest  so  in  arrear  in  any  of  the  superior  courts  of  law 
or  equity,  require  the  appointment  of  a  receiver.  And  if  within  six 
months  after  the  principal  money  owing  upon  any  such  mortgage  has 
become  payable,  and  after  demand  thereof  in  writing,  the  same  be 
not  paid,  the  mortgagee,  without  prejudice  to  his  right  to  sue  for 
such  principal  money,  together  with  all  arrears  of  interest,  in  any  of 
the  superior  courts  of  law  or  equity,  may,  if  his  debt  amount  to  the 
prescribed  sum,  alone,  or  if  his  debt  does  not  amount  to  the  pre- 
scribed sum,  in  conjunction  with  other  mortgagees,  whose  debts 
being  so  in  arrear  after  demand  as  aforesaid,  shall,  together  with  his, 
amount  to  the  prescribed  sura,  require  the  appointment  of  a  re- 
ceiver (j). 

Everv  auTDlication  for  a  receiver  in  the  cases  aforesaid  shall  be  Manner  of  ap- 

1  1.     i.        -J.    1-   n  I.     1       r  1    pointing  receiver. 

made  to  two  justices;  and  on  any  such  application  it  shall  be  lawful 

(e)  Sect.  51:  see  sect.  138.  (s)  Sect.  53. 

(/)  Sect.  52. 
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for  such  justices  by  order  in  writing,  after  hearing  the  parties,  to 
appoint  some  person  to  receive  the  whole  or  a  competent  part  of  the 
tolls  or  sums  liable  to  the  payment  of  such  interest,  or  such  principal 
and  interest,  as  the  case  may  be,  until  such  interest,  or  principal  and 
interest,  as  the  case  may  be,  with  all  costs,  including  the  charges  of 
receiving  the  tolls  or  sums  aforesaid,  be  fully  paid  ;  and  upon  such 
appointment  being  made,  all  such  tolls  and  sums  of  money  as  afore- 
said shall  be  paid  to  and  received  by  the  person  so  to  be  appointed; 
and  the  money  so  to  be  received  shall  be  so  much  money  received 
by  or  to  the  use  of  the  party  to  whom  such  interest,  or  principal  and 
interest,  as  the  case  may  be,  shall  be  then  due,  and  on  whose  behalf 
such  receiver  shall  have  been  appointed ;  and  after  such  interest  and 
costs,  or  such  principal,  interest  and  costs,  have  been  so  received,  the 
power  of  such  receiver  shall-cease  (Ji). 


Acconnts  to  be 
open  to  inspeo 
tion. 


1807. 

Power  to  raise 
money  on  deben- 
ture stock, 


At  all  seasonable  times  the  books  of  account  of  the  company  shall 
be  open  to  the  inspection  of  the  respective  mortgagees  and  bond 
creditors  thereof,  with  liberty  to  take  extracts  therefrom  without  fee 
or  reward  (i). 

By  the  Companies  Clauses  Acts,  1863  and  1869  (W),  companies 
which,  by  any  subsequent  act,  are  authorized  to  create  and  issue 
debenture  stock,  or  which  have  power  to  raise  money  on  mortgage 
or  bond  by  any  act  of  parliament,  but  no  power  to  create  and  issue 
debenture  stock,  are  enabled  to  raise  by  means  of  debenture  stock  at 
a  fixed  and  perpetual  preferential  interest  payable  as  the  company 
thinks  fit,  all  or  any  part  of  the  money  which  they  are  authorized  to 
raise  by  mortgage  or  bond,  but  the  issue  must  be  authorized  by  the 
company  according  to  sect.  22  of  the  Companies  Act,  1863. 


Prioiitjrof  stock.  The  stock  is  made  a  charge  on  the  undertaking  prior  to  all  shares 
or  stock  of  the  company,  and  is  transmissible  and  transferable  like 
othe^  stock,  and  has  the  incidents  of  personal  estate  (2). 


Priority  ot  inte- 
rest. 


The  interest  has  priority  over  all  the  dividends  or  interest  on  any 
stock  or  shares  of  the  company,  and  ranks  next  to  the  interest  on 
mortgages  or  bonds  of  the  company  legally  granted  before  the  crea- 
tion of  the  stock  ;  but  the  holders  have  no  preference  among  them- 
selves (to). 


Beceiver.  If  the  interest  is  in  arrear  for  thirty  days,  provision  is  made  for 

the  appointment  of  a  receiver  in  England  or  Ireland,  or  of  a  judicial 
factor  in  Scotland,  who  is  to  receive  the  rents  or  tolls  liable  to  the 
interest,  for  the  use  of  the  persons  interested  according  to  their 
priorities,  and  is  to  distribute  it  rateably  and  without  priority  among 


{h)  Sect.  64. 
(i)  Sect.  65. 
(k)  26  &  27  "Vict.  c.  118,  s.  22 ; 


32  &  33  Vict.  c.  48,  s.  1. 

(0  26  &  27  Vict.  c.  118,  s.  23. 
(»i)  Id.  s.  24. 
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the  holders  of  debenture  stock  -whose  interest  is  in  arrear,  after  pro- 
viding for  the  interest  on  the  bonds  and  mortgages  of  the  com- 
pany (n). 

The  holders  of  the  stock  may  also,  without  prejudice  to  the  right  ^owei  to  sue. 
to  a  receiver,  recover  their  arrears  of  interest  by  action  against  the 
company  (o). 

The  debenture  stock  is  to  be  registered,  and  every  holder  is  to  stock  to  be  regis- 
have  a  certificate  of  the  amount  of  his  stock,  and  the  certificates  are  ^"^ 
subject  to  the  general  rules  relating  to  certificates  of  shares  in 
capital  (p). 

The  debenture  stock  does  not  affect,  mortgages  or  bonds  legally  Saving  rights  o« 
granted  before  it  was  created,  or  the  power  of  the  company  to  raise  sui. '  ™°    °*°°'' 
money  on  mortgage  or  bond;  and  it  entitles  holders  to  the  rights  and 
powers  of  mortgagees,  except  the  right  to  require  re-payment  of  the 
principal  paid  up  in  respect  of  it  (q). 

The  money  raised  is  to  be  applied  exclusively  in  payment  of  the  AppHcation  oi 
money  due  by  the  company  on  mortgage  or  bond,  or  for  the  purpose 
for  which  it  would  be  payable  if  raised  by  mortgage  or  bond  (r). 


money  raised. 


The  company  is  bound  to  keep  separate  accounts  of  debenture  separate  accounts 
stock;  and  to  the  extent  of  the  money  borrowed,  the  powers  of 
borrowing  and  re-borrowing  by  the  company  are  extinguished  (s): 
but  money  raised  for  and  applied  in  the  discharge  of  statutory  bonds 
or  mortgages,  shall  be  deemed  to  be  borrowed  within,  and  not  in 
excess  of,  the  statutory  powers  (t). 

The  provisions  apply  to  mortgage  preference  stock  and  funded  Application  ot  act. 
debt  of  the  company  («). 

Of  Securities  under  the  Copyhold  Enfranchisement  Acta.  j  808. 

Under  the  Copyhold  Enfranchisement  Act  (a),  the  rights  of  the  ST™".*^"","  "I 

^•^  !_  J  ^  J.   •       riglits  01  lords  oi 

lords  of  manors  may  be  commuted  for  a  rent-charge  and  fine  certain  manors, 
on  death  or  alienation  ;  and  lords  and  tenants  are  empowered  to  efifect 
voluntary  enfranchisements.  All  lands  enfranchised  under  the  act  are 
to  be  held  under  the  same  title  as  that  under  which  they  were  held  at 
the  time  of  enfranchisement,  and  not  subject  to  any  incumbrances, 
claims  or  demands  affecting  the  manor  of  which  they  are  holden  (y). 

Tenants  with  limited  interest,  and  who  shall  pay  any  expenses  or  charges  by 
costs  of  enfranchisement,  may,  with  the  consent  of  the  copyhold  umited  interest. 

(ra)  26  &  27  Vict.  c.  118,  ss.  25, 26.  (s)  H.  ss.  33,  34. 

loi  Id  s  27  (<)  32  «5  33  Viet.  c.  48,  s.  4. 

(  »)  Id.  ss.  28,  29.  («)  26  &  27  Vict.  c.  118,  s.  36. 

(?)  Id.  ss.  30,  31.  (a!)  4  &  5  Vict.  c.  35. 

(r)  Id.  8.  32.  (y)  Sect.  64. 
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commissioners,  and  by  a  simple  entry  on  the  court  rolls,  charge 
such  expenses  and  costs,  with  interest  at  4Z.  per  cent,  on  the  copy- 
holds to  which  the  same  relate,  but  so  that  the  principal  charge 
shall  be  lessened  in  every  year  by  one-twentieth  of  such  original 
charge,  and  shall  be  subject  to  previous  mortgages  (g). 


Charges  by  lords 
with  limited  In- 
terests or  being 
trustees. 


The  lord  of  a  manor  having  a  particular  interest^  or  being  a 
trustee,  and  who  sliall,  in  case  of  commutation,  pay  any  such  ex- 
penses or  costs,  may,  with  the  consent  of  the  commissioners,  charge 
such  expenses  and  costs,  and  the  expenses  (to  be  previously  ap- 
proved by  the  commissioners,  or  by  an  assistant-commissioner)  of 
employing  agents  to  protect  his  interests,  or  otherwise,  with  interest 
at  il.  per  cent,  per  annum,  on  the  manor  to  which  the  same  relate, 
but  so  that  the  principal  charge  shall  be  lessened  in  every  year 
following  such  charge  by  one-twentieth  of  the  original  charge,  and 
shall  be  subject  to  previous  mortgages  (a). 


Charges  take 
effect  from  con- 
flrmation  of  ap- 
portlbijiment. 


Kemedles  of 

mortgagees. 


Immediately  after  the  date  of  the  final  confirmation  of  the  appor- 
tionment, or  from  the  date  of  the  conveyance  by  which  the  enfi-an- 
chisement  is  effected,  the  lands  shall  stand  charged  with  the 
respective  sums  mentioned  in  the  apportionment  to  be  payable  to 
the  lord  and  steward,  or  other  ofiicers,  with  lawful  interest  from  the 
day  mentioned  in  the  apportionment  till  payment ;  and  until  pay- 
ment, the  person  or  persons  for  the  time  being  seised  of  the  manor 
shall  be  deemed  to  stand  seised  as  mortgagee  in  fee  thereof,  for 
the  benefit  of  the  lords  as  to  the  sum  payable  to  them,  and  of  the 
steward  or  other  officers  as  to  the  sums  payable  to  him  or  them,  and 
subject  to  the  power  of  continuing  the  charge  as  thereinbefore 
provided.  And  the  person  so  seised,  or  the  lords  or  stewards 
respectively  in  his  name,  may,  from  time  to  time,  adopt  such  means 
as  a  mortgagee  in  fee  of  freeholds  is  entitled  to,  for  enforcing 
payment  of  such  principal  sums  and  interest,  with  the  like  right  to 
obtain  payment  of  all  attendant  and  incidental  costs  and  expenses ; 
and  the  lord  shall  have  power  to  distrain  on  lands  in  respect  of 
which  the  said  sum  or  sums  shall  be  payable  for  receiving  payment 
of  interest  due  thereon  as  fully  as  if  the  same  had  been  rent  in 
arrear  (b). 


Priorities  of  Every  siich  last-mentioned  sum  by  the  act  charged  on  any  lands 

shall  be  the  first  charge  on  such  lands,  and  have  priority  over  all 
mortgages,  charges  and  incumbrances  affecting  such  lands  (except 
tithe  rent-charges),  notwithstanding  such  mortgages,  charges  and 
incumbrances  shall  be  of  earlier  date  than  the  charges  under  th^ 
act  (c). 

Charges  by  en-  Any  tenant  whose  lands  shall  be  enfranchised  under  the  act  may 


(i)  Sect.  68. 
(a)  Sect.  69. 


(*)  Sect.  70. 
(f)  Sect.  71. 
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charge  the  same  (or  any  of  them,  provided  he  shall  hold  the  whole  franchising 
under  the  same  right  and  same  estate)  with  the  payment  of  such  '""°''- 
suras  as  aforesaid,  and  the  costs  of  such  charges  and  lawful  interest 
thereon  respectively,  to  any  person  who  shall  advance  such  sums  on 
the  security  of  the  lands  so  to  be  charged,  and  his  executors, 
administrators  and  assigns ;  and  for  securing  the  same  with  interest 
may  demise  the  lands,  by  way  of  mortgage  for  any  term  of  years,  to 
the  lender,  his  executors,  administrators,  assigns,  or  appointees  ;  so 
as  such  demise  be  made  with  a  proviso  that  the  term  shall  be  void 
on  payment  of  the  amount  thereby  secured  with  interest  at  an 
appointed  time  :  and  such  charge  shall  have  the  like  priority  with 
the  original  charge  under  the  act,  and  with  the  powers  and  rights  to 
which  a  first  mortgagee  would  as  mortgagee  by  demise  be  en- 
titled {d). 

1809. 

By  another  act  (e)  it  was  provided,  that  in  addition  and  subject  to  Kofranchinenicnt 

the  provisions  of  the  act  4  &  6  Vict.  c.  35,  any  enfranchisement  may  of  annual  rent, 
be  made  wholly  or  partly  in  consideration  of  a  grant  of  an  annual 
rent  in  fee,  to  be  thenceforth  charged  upon  and  issuing  out  of  the 
enfranchised  lands  ;  the  rent  to  be  valued  and  subject  to  variation 
as  a  commutation  rent-charge  under  the  said  act. 

If  the  consideration  shall  be  wholly  or  partly  a  grant  of  an  annual  Mode  of  charging 
rent,  the  person  empowered  by  the  act  to  obtain  enfranchisement 
may  grant  a  rent  to  the  person  enfranchising,  and  his  heirs,  to  the 
uses  and  upon  the  trusts,  upon  which  the  manor  of  which  the  lands 
are  parcel  was  held  at  the  time  of  enfranchisement ;  and  may  charge 
the  rent  on  such  of  the  lands  enfranchised  as  shall  be  fixed  on,  and 
make  the  same  payable  by  equal  half-yearly  payments  (/).  And 
the  rent  shall  be  a  rent  service,  and  shall  be  parcel  of  and  appendant 
and  appurtenant  to  the  same  manor  as  the  lands  enfranchised ;  and 
may  be  granted  either  by  a  deed  or  by  a  schedule  of  appointment, 
to  be  made  and  signed  pursuant  to  the  directions  of  the  acts. 

Rents  created  under  the  act  are  made  a  first  charge,  with  priority  Priorities  of 

°  ,  ^  *^    rent-charges, 

over  all  other  incumbrances,  though  of  earlier  date,  except  tithe  rent- 
charges  (gr).  And  it  is  provided  that  sub-lessees  shall  not  in  conse- 
quences of  any  charge  under  the  act  be  liable  to  the  payment  of  a 
greater  sum  than  if  such  charge  had  not  been  made  (h). 

1810. 

By  another  act  (i),  the  provisions  of  the  former  acts,  as  to  the  Recovery  of  costs, 
recovery  of  expenses,  costs  and  chai-ges,  to  be  paid  by  any  tenant  penJI^  '"  "" 
being  a  trustee,  and  not  beneficially  interested  in  the  lands  of  which 
he  stands  admitted  tenant,  to  be  afiected  by  any  commutation  or  en- 
franchisement under  the  acts,  shall  extend  as  well  to  cases  in  which 

(,d)  Sect.  72.  (s)  Sect.  7. 

(«)  6  &  7  Vict.  c.  23,  s.  1.  (A)  Sect.  8. 

(/)  Sect.  2. .  (')  7  &  8  Vict.  c.  55,  s.  1. 
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there  shall  not,  as  to  those  in  which  there  shall  be  an  apportionment 
or  commutation  on  enfranchisement  in  pursuance  of  the  acts. 


Charges  by  per- 
sons with  limited 
.beneficial  in- 
terests. 


Every  person  beneficially  interested  in  the  lands,  having  a  limited 
beneficial  interest  only,  and  who  shall  pay  any  such  expenses,  costs 
and  charges  to  any  tenant  being  such  trustee  as  aforesaid,  may,  with 
the  consent  of  the  copyhold  commissioners,  by  entry  on  the  rolls  of 
the  manor,  charge  such  expenses,  costs  and  charges,  with  interest  at 
4tl.  per  cent,  per  annum  on  the  lands  to  which  the  same  relate ;  but  so 
that  the  principal  charged  on  such  lands  be  lessened  in  every  year 
following  such  charge,  by  one-twentieth  at  least  of  such  original 
charge,  and  shall  be  subject  to  previous  mortgages  (Je). 


Provisions  sis  to  The  provisions  charging  and  securing,  and  authorizing  the  charging 
•whereno  aiS-  *  ^^^  securing,  the  consideration  money  of  any  enfranchisement  under 
tionment.  the  acts,  and  the  costs  of  the  charges  with  interest,  and  also  as  to  the 

priority  of  chai-ges  and  securities  for  the  same,  and  otherwise  in  re- 
ference thereto,  are  extended  mutatis  mutandis  as  well  to  cases  in 
which  there  shall  not,  as  to  those  in  which  there  shall  be  an  appor- 
tionment on  enfranchisement  under  the  acts.  And  on  any  enfran- 
chisement where  there  is  no  apportionment,  the  charge  of  the  con- 
sideration money  and  interest  is  to  commence  from  the  date  of  the 
conveyance  or  assurance  by  which  the  enfranchisement  is  made  (Z). 


Distress  and 
entry. 


1811. 

Where  lord's 
compensation 
may  remain  as  a 
first  charge. 


The  provisions  of  the  act  4  &  5  Vict.  c.  35,  s.  70,  authorizing  dis- 
tress and  entry  in  case  of  nonpayment  of  rent-charges  to  be  granted 
under  the  act,  are  extended  to  all  rent-charges  granted  and  made 
payable  under  the  act  of  6  &  7  Vict,  or  the  present  act  (m). 

Under  the  Copyhold  Act,  1852  (w),  the  compensation  to  be  received 
by  the  lord  for  enfranchisement,  where  efiected  at  the  instance  of 
the  tenant,  and  where  the  compensation  exceeds  20Z.,  shall,  if  the 
commissioners  so  direct,  and  with  the  consent  of  all  incumbrancers, 
if  any,  whose  incumbrances  shall  have  been  in  existence  at  the 
passing  of  the  act,  remain  as  a  first  charge  on  the  land  enfranchised, 
until  the  expiration  of  such  time,  not  exceeding  ten  years  from  the 
day  of  such  completion,  as  tjie  commissioners  shall  appoint,  and 
interest  at  4:1.  per  cent,  per  annum  shall  be  payable  thereon  half- 
yearly  ;  and  where  the  enfranchisement  shall  have  been  efiected  at 
the  instance  of  the  lord,  the  compensation  shall  be  an  annual  rent- 
charge  issuing  out  of  the  lands  enfranchised.  Provided  that  the 
parties  to  any  enfranchisement  under  the  act  may  agree,  with  the 
sanction  of  the  commissioners,  .that  the  compensation  shall  be  either 
a  gross  sum  of  money  to  be  paid  or  charged  as  aforesaid,  or  a  yearly 
rent-charge  or  a  conveyance  of  land  to  be  settled  to  the  same  uses 
as  the  manor  of  which  the  enfranchised  lands  are  holden  is  settled, 


(A)  Sect.  2. 
(I)  Sect.  i. 


(m)  Sect.  7. 

(a)  15  &  16  Vict.  c.  51,  s.  7. 
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as  provided  in  the  former  acts  with  respect  to  enfranchisements 
effected  by  virtue  thereof.  And  the  valuers  are  to  frame  an  award 
showing  the  amount,  nature  and  particulars  of  the  compensation, 
which  is  to  be  in  full  satisfaction  of  all  manorial  rights,  save  as 
thereinafter  mentioned. 

Any  charge  under  the  act  is  to  be  a  first  charge  on  the  lands,  and 
to  have  priority  over  all  incumbrances  affecting  such  lands  (except 
tithe  commutation  rent-charges  or  charges  under  the  drainage  acts), 
notwithstanding  the  earlier  date  or  anterior  title  of  such  incum- 
brances. Provided  that,  notwithstanding  any  such  charge,  any 
monies  already  invested,  or  previously  secured  or  charged  on  the 
lands,  may  be  continued  on  the  security  thereof,  notwithstanding 
.the  imposition  of  the  charge  under  the  act ;  and  that  no  charge  shall 
have  priority  over  any  incumbrance  affecting  the  lands  enfranchised 
at  the  passing  of  the  act,  without  the  consent  of  the  persons  entitled 
to  such  charge  (o). 

Every  charge  under  the  act  shall  be  made  by  a  certificate  under  charges  to  be 
the  hands  and  seals  of  the  commissioners,  to  be  called  a  certificate  tuu»te.  ^  "  * 
of  charge,  and  such  csrtifieate  shall  specify  the  whole  amount  of 
principal  money  to  be  charged  on  the  lands  enfranchised  under  the 
act,  subject  to  which  the  land  is  enfranchised,  and  may  specify  any 
place  to  be  agreed  upon  between  the  parties  as  the  place  of  payment 
of  the  principal  money  and  interest  charged  by  the  certificate,  and 
may  by  the  agreement  of  the  parties  and  the  direction  of  the  com- 
missioners provide  that  the  principal  money  or  any  part  thereof 
shall  continue  upon  the  security  of  the  certificate  for  any  term  not 
exceeding  ten  years ;  and  the  lands  charged  may  be  described  by 
reference  to  the  enfranchisement  under  the  acts  or  otlierwise  as  the 
commissioners  may  think  fit,  and  the  certificate  may  be  in  tlie  form 
set  forth  in  the  schedule  to  the  present  act,  or  in  such  other  form 
as  the  parties,  with  the  consent  of  the  commissioners,  may  think 
proper,  and  shall  be  entered  on  the  court  rolls  of  the  manor  {p). 

The  certificate  and  charge   are   made  transferable   by  endorse-  Certificate  and 
ment  of  the  certificate,  which  may  be  in  the  foi-m  set  forth  in  the  leniie. 
schedule  or  to  the  like  effect  (3) ;  and  the  certificates  and  transfers 
are  chargeable  with  the  like  stamp  duties  as  other  mortgages  and 
transfers  (r); 

Uoon  the  request  of  the  owners  of  land  chargeable  with  a  rent-  EcaemptioD  oj 

^  ,  .     .  in         i_'e  J       i-L   ■     rent-chorges. 

charge  under  the  acts,  the  commissioners  shall  certify,  under  their 

hand  and  seal,  the  sum  of  money  in  consideration  of  which  the 

rent-charge  may  be  redeemed;  and  when  it  shall  appear  to  them 

that  payment  or  tender  of  such  consideration  money  has  been  duly 

made,  the  commissioners  may  certify  that  the  rent-charge  has  been 

Co)  Sect.  10.  (?)  Sect.  13. 

ip)  Sect.  12.  (O  Sect.  14. 
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redeemed  under  the  act,  and  the  certificate  shall  be  final  and 
conclusive.  But  no  redemption  under  the  act  shall  be  effected  Of 
rent-charges  created  before  the  passing  of  the  act,  except  with  the 
consent  in  writing  of  the  persons  entitled  to  the  receipt  of  such  rent- 
charge  (s). 


What  amounts  to 
payment  of 
consideration. 


Where  the  person  entitled  to  a  rent-charge,  redeemable  under  the 
act,  shall  be  absolutely  entitled  to  or  shall  be  able  to  dispose  of  the 
fee  simple  in  possession  thereof  independently  of  the  act,  and  shall 
not  be  a  spiritual  person  entitled  in  respect  of  his  benefice  or  cure,  or 
a  corporation  prevented  from  aliening  such  rent-charge  otherwise 
than  under  the  act,  a  payment  or  tender  to  the  person  so  entitled  of 
the  sum  of  money  certified  by  the  commissioners  as  aforesaid,  after 
six  months'  notice  to  the  person  entitled  to  the  rent-charge,  shall  be 
deemed  a  due  payment  of  the  consideration  money ;  and  in  every 
other  case  tlie  payment  of  the  money  so  certified  undSr  the  act  shall 
be  deemed  a  due  payment  of  the  consideration  money  (i). 


Occupying . 
t(>nants  may 
deduct  payments 
from  rent. 


Any  occupying  tenant  of  any  lands  to  be  enfranchised  under  the 
act,  who  shall  pay  any  rent-charge  or  interest  which  may  become 
payable  under  the  act,  shall  be  entitled  to  deduct  the  amount  thereof 
from  the  rent  payable  by  him  to  his  landlord,  and  shall  be  allowed 
the  same  in  account  with  his  landlord  (u). 


Mortgagee  may 
enfrauclilse  aud 
redeem  rent- 
charges. 


1812. 

Charge  of  com- 
pensatlon  and 
expenses  under 
Act  o(  1868. 


A  surrenderee  by  way  of  mortgage,  under  a  surrender  entered  on 
the  court  rolls,  and  in  the  possession  or  receipt  of  the  profits  of  the 
land,  shall  be  deemed  a  tenant  within  the  act  entitled  to  obtain,  or 
to  join  in  obtaining  and  effecting  enfranchisements  and  redeeming  a 
rent-charge  under  the  Copyhold  Acts,  with  the  approbation  of  the 
commissioners  ;  and  any  money  paid  by  any  mortgagee  in  respect 
of  the  consideration  or  costs  of  enfranchisement,  or  redemption  of 
rent-chai-ge  under  the  Copyhold  Acts,  shall  be  added  to  the  amount 
due  to  him  as  mortgagee,  and  the  land  shall  not  be  redeemable 
without  payment  of  such  money,  with  interest  thereon  (a). 

By  the  Copyhold  Acts  Amendment  Act,  1858  (y),  the  considera- 
tion or  compensation  money  for  commutation  or  enfranchisement, 
payable  under  the  obligation  of  the  Copyhold  Acts,  may,  with  the 
consent  of  the  commissioners,  be  charged  on  the  land  commuted  or 
enfranchised. 


The  absolute  owner  of  land  conveyed  in  consideration  of  or  com- 
pensation for  commutation  or  enfranchisement,  may,  with  the  consent 
of  the  commissioners,  charge  upon  the  land  commuted  or  enfranchised 
such  reasonable  sura  as  in  the  judgment  of  the  commissioners  may 


(»)  Sect.  .37. 
It)  Sect.  38. 
(tt)  Sect.  42. 


(a;)  Sect.  43. 

{y)  21  &  22  Vict.  c.  94,  s.  21. 
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be  equivalent  in  value  to  the  land  conveyed  (a).  A  lord,  empowered 
by  the  acts  to  purchase  the  tenant's  interest,  has  the  same  right  to 
charge  the  land  purchased,  and  also  the  manor  and  land  settled 
therewith,  to  the  same  uses  as  the  tenant  has  under  the  act  to  charge 
enfranchisement  monies  (a). 

Expenses  incurred  under  the  acts  may  be  charged  on  the  manor  or 
on  the  lands  commuted  or  enfranchised,  or  on  both,  according  as  the 
obligations  to  pay  may  attach ;  or  expenses  payable  by  the  lord  may 
be  paid  out  of  the  compensation  or  consideration  money,  or  be 
charged  on  the  rent-charge  or  other  consideration  or  compensation 
for  commutation  or  enfranchisement  (6). 

Any  charge  in  respect  of  consideration  or  compensation,  or  of  the  charge  of  prtn- 

i_  i>j.T.ii?tj  J  lit      cipal  and  Interest 

purchase-money  or  of  the  value  of  land  conveyed,  may,  wpen  the  or  of  periodical 
parties  agree  and  the  commissioners  approve,  be  made  for  principal  piiy"™"- 
and  interest,  or  for  a  series  of  periodical  payments,  which  at  the 
termination  thereof,  at  the  period  specified,  shall  leave  the  manor  or 
land  discharged  (c). 

When  a  lord  or  tenant  is  authorized  by  the  acts  to  raise  money  on  charge  of  special 
charge,  or  to  purchase  or  convey  any  land,  and  charge  the  principal  raistog'money, 
or  purchase-money  or  the  value  on  a  manor  or  land,  the  expenses  *'°" 
incurred  about  raising  money  on  charge,  or  about  the  purchase,  or  pur- 
chase and  conveyance,  shall  (but  as  distinct  from  the  general  expenses 
of  commutation  or  enfranchisement)  be  considered,  for  all  purposes  or 
effects  of  charging,  as  part  of  the  principal  purchase-money  or  value 
to  be  charged  (d). 

All  other  charges,  in  respect  of  expenses  of  proceedings  under  the 
Copyhold  Acts  (except  expenses  of  purchase  by  the  lord),  shall  be 
for  such  period  as  the  parties  may  agree,  and  the  commissioners 
approve,  not  exceeding  fifteen  years,  and  at  such  interest  as  stated 
in  the  certificate  of  charge  (e). 

If  by  reason  of  disputes  as  to  title,  it  shall  appear  to  the  commis-  Certificate  of 
sioners  to  be  uncertain  upon  what  person  the  order  to  pay  costs  or  dis^uted'tuTfe 
expenses  should  be  made,  the  commissioners  may  grant  to  the  person 
entitled  to  the  costs  or  expenses  a  certificate  of  charge  on  the  manor 
or  land  in  respect  of  which  the  costs  or  expenses  were  incurred, 
which  shall  operate  as  other  certificates  of  charge  under  the  act  (/). 

Every  charge  under  the  act  is  to  be  by  certificate  (the  contents  Form  of  certm- 
and  form  of  which  is  presented  in  the  act)  under  the  seal  of  the  ™  '  °  °  "'^^' 
Commissioners,  countersigned  by  the  person  at  whose  instance  the 
charge  is  made,  and  is  to  specify  the  nature  and  object  of  the  charge, 
and  is  made  transferable  by  endorsement  (g). 

(«)  Sect.  22.  (.d)  Sect.  26. 

(a)  Sect.  23.  (e)  Sect.  27. 

lb)  Sect.  24.  (/)  Sect.  28. 

(c)  Sect.  25.  {3)  Sects.  29,  30. 
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Effect  o(  ccrtffl- 
cate  and  charge 
belonging  to  lord 
with  limited 
interest. 


Whenever  a  lord  of  limited  interest  shall  be  entitled  to  a  certiiicate 
of  charge  in  respect  of  enfranchisement  money  left  chargeable  on 
enfranchised  land,  the  charge  shall  remain  appendant  and  appurtenant 
to  the  manor,  but  not  so  as  to  be  incapable  of  being  severed  there- 
from or  affected  by  the  extinction  thereof;  and  the  certificate  of 
charge  shall  state  that  the  lord  to  whom  it  is  issued  has  only  a 
limited  interest  in  the  charge ;  or  it  may  purport  to  be  issued  to  the 
lord  for  the  time  being  of  the  manor ;  and  either  of  such  statements 
in  the  certificate  shall  be  notice  to  all  persons  of  the  limited  interest 
in  the  charge  which  may  pass  by  the  transfer  of  such  certificate  (h). 


stamp  duties.  Awards  of  enfranchisement,  certificates  and  transfers  of  charge 

under  the  act,  are  chargeable  with  the  like  stamp  duties  as  deeds  of 
enfranchisement,  mortgages  and  transfers  of  mortgages  (i). 


Priorities  of 
charges. 


Any  charge  under  the  act,  made  in  consideration  of  the  value  of 
land  conveyed  as  consideration,  or  of  consideration  or  compensation 
money,  or  of  purchase-money,  or  the  expenses  of  purchase  and  con- 
veyances, is  made  a  first  charge  on  such  manor  or  land,  with  priority 
over  all  incumbrances  affecting  the  same  (except  tithe  commutation 
rent-charges  and  charges  or  rent-charges  under  the  drainage  acts), 
notwithstanding  the  priority  of  date  or  anterior  title  of  such  incum- 
brances ;  but  any  monies  already  invested,  or  jJreviously  secured  or 
charged  thereon,  may  be  continued  on  the  security  thereof,  notwith- 
standing the  imposition  of  the  charge  under  the  present  act  (fc). 


Certificates  o{ 
charge  not  to 
merge. 


Any  certificate  of  charge  may  be  taken  by  the  lord,  or  tenant,  or 
owner  of  any  land  charged  thereby,  and  shall  not  merge  in  the  free- 
hold unless  the  owner  of  the  charge  shall  by  endorsement  on  the  cer- 
tificate of  charge,  or  otherwise,  declare  in  writing  that  the  same  shall 
merge  and  cease  (I)  (1299). 


Kemedles  of 
owners  of 
certificates  of 
charge. 


The  owner  for  the  time  being  of  a  certificate  of  charge  shall,  in 
respect  of  any  payment  in  the  nature  of  interest  or  instalment  that 
may  become  due  under  the  certificate,  have  the  same  remedies,  and 
become  subject  to  the  same  conditions  in  the  recovery  thereof,  as  are 
provided  by  the  Copyhold  Acts  (1808)  in  respect  of  rent-charges ;  and 
for  further  remedy  in  that  behalf,  and  .in  respect  of  any  payment  in 
the  nature  of  interest,  or  of  a  periodical  payment,  or  of  an  instalment, 
or  of  a  gross  principal  sum  that  may  be  secured  by  the  certificate,  the 
manor  or  land  shall,  from  the  date  of  the  certificate,  stand  charged 
with  the  respective  sums  mentioned  in  such  certificate  to  be  payable; 
and  until  such  payment,  the  owner  for  the  time  being  of  the  certificate 
shall  stand  seised  of  the  land  as  a  mortgagee  in  fee  thereof,  and  the 
person  so  seised  may,  from  time  to  time,  adopt  such  proceedings  as  a 


(7t)  Sect.  81. 
(i)  Sect.  32. 


(*)  Sect.  33. 
(0  Sect.  34. 
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mortgagee  in  fee  of  freehold  land  is  entitled  to,  for  enforcing  payment 
of  principal  or  interest,  with  the  like  right  to  obtain  payment  of  all 
attendant  and  incident  costs  and  expenses  (m). 


The  Copyhold  InSlosure  and  Tithe  Commissions  were  amalgamated  Amaigamntion  oJ 
by  14  &  15  Vict.  c.  53,  amended  by  25  &  26  Vict.  c.  73.  wKmmto- 

Bloaa. 

Of  the  Equitable  Jurisdiction  of  the  County  Courts  over  Securities.  ^  oi  o 

By  the  County  Courts  Equitable  Jurisdiction  Act  (n)  the  county  jnriBaiction  oj 
courts  shall  have  and  may  exercise  all  the  power  and  authority  of  the  {IJI^emptto 
High  Court  of  Chancery,  in  (amongst  other  matters),  andjoreciosure 

All  suits  for  foreclosure  or  redemption,  or  for  enforcing  any  charge 
or  lien,  where  the  mortgage,  charge  or  lien  shall  not  exceed  in  amount 
the  sum  of  500Z.  (o). 

Proceedings  under  the  act  which  relate  to  the  recovery  or  sale  of 
any  mortgage,  charge  or  Hen  on  lands,  tenements  or  hereditaments 
shall  be  taken  in  that  county  court  within  the  district  of  which  the 
lands,  tenements  or  hereditaments,  or  any  part  thereof,  are  situate  Q() 
(1165). 

Of  Securities  under  Improvement  Acts.  1814 

By  8  &  9  Vict.  c.  56  (q),  any  tenant  by  the  curtesy,  or  for  his  own  Persons  who  may 
or  any  other  life  or  lives,  or  for  years  determinable  on  life  or  lives,  in-  charge  estates 
fant  by  guardian  or  next  friend,  or  idiot  or  lunatic  by  committee,  J^p^^^ents. 
married  woman  entitled  for  separate  use  by  next  friend,  or  husband 
of  married  woman  entitled  in  her  right,  or  feoffees  or  trustees  for 
charitable  or  other  purposes,  or  ecclesiastical  or  other  corporation     ■ 
aggregate  or  sole,  or  mortgagee  or  incumbrancer  in  fee  in  possession, 
or  person  entitled  in  fee  to  any  equity  of  redemption  and  in  posses- 
sion, are  authorized  to  apply  to  the  Court  of  Chancery  for  leave  to 
make  permanent  improvements  by  draining,  warping,  irrigation,  or 
embankment,  and  to  pray  that  the  expenses  of  the  improvements 
may  be  a  charge  upon  the  inheritance. 


After  inquiry  by  the  court  and  certificate  made  and  indorsed  priority  m(\  re- 
according  to  the  act,  the  inheritaiice  of  the  land  will  be  charged  with  cJ,^^°"  " 
the  money  advanced  and  expended,  with  interest  for  the  advance; 
and  such  charge  will  have  priority  over  other  charges  except  tithe 
commutation  rent-charges,  and  any  quit  or  chief  rents  incident  to 
tenure :  and  a  memorial  of  the  charge  is  to  be  registered  where  it 
affects  lands  in  a  register  county  or  in  Ireland  (r). 

(m)  Sect.  35.  the  relief,  846  (see  Att.-  Gen.  v.  Sit- 
in)  28  &  29  Vict.  c.  99,  1165.  tingiourne,  4'C.  Bailway  Co.,  1..  B., 

note.  1  Eq.  636),  query. 

(o)  Sect.  1   (3).     Whether  the  (^)  Sect.  10.    And  see  38  &  39 

court  is  authorized  by  the  act  to  Vict.  c.  50,  and  Cons.  County  Court 

estaUish  a  lien,  which  in  respect  of  Orders,  November,  1875. 

such  liens  as  may  be  actively  en-  (j)  Sect.  3. 

forced  is  a  necessary  preliminary  to  {r)  Sects,  i,  5,  6. 
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^ning  m^ieBect  The  Certificate  is  to  be  filed  in  the  report  ofiice,  and  a  signed  dupli- 
cate thereof  is  evidence  of  the  title  to  the  money ;  and  the'  security 
takes  effect  as  from  the  granting  of  the  certificate  (s). 

Rate  of  Interest  The  money  bears  interest  at  a  rate  agreed  upon,Tiot  exceeding  5  per 
cent.  (i). 


Mode  of  repay- 
ment. 


The  principal  is  repayable  by  equal  annual  instalments,  not  being 
less  than  12  nor  more  than  18,  in  cases  of  improvements  by  drain- 
age, warping,  irrigation  or  embankment;  and  not  less  than  15 
nor  more  than  18  where  the  improvements  are  by  the  erection  of 
buildings  (u). 


Who  liable  for 
iuterest. 


1815. 

Power  to  charge 
landa  for  drainage 
works  by  direc- 
tion of  Inclosure 
cuuimlssloners. 


The  petitioner,  and  every  succeeding  tenant  for  life,  or  person  with 
limited  interest,  is  bound  to  pay  interest  and  instalments  during  the 
continuance  of  his  title :  on  the  termination  of  which,  by  death  or 
otherwise,  the  inheritance  is  chargeable  with  not  more  than  six  years' 
arrears  of  interest  then  due,  and  one-half  of  the  last  instalment  then 
di;ie,  and  the  interest  and  instalments  thereafter  to  become  due  (x). 

By  9  &  10  Vict.  c.  101  (y),  any  person  desirous  to  improve  lands 
by  drainage  works,  and  to  obtain  advances  under  the  act  for  executing 
them,  may,  as  to  lands  in  Great  Britain  («),  apply  to  the  Inclosure 
Commissioners,  who  may,  if  they  shall  think  fit,  direct  that  the  ex- 
penses of  investigating  and  of  inspecting  and  ascertaining  the  due 
execution  of  the  works,  or  part  of  such  expenses,  shall  be  a  charge 
upon  the  land.  In  case  of  the  dissent,  upon  notice  by  advertisement, 
pf  any  person  having  an  estate  in  or  charge  upon  the  land  to  which 
the  application  relates,  the  commissioners  shall  certify  such  dissent 
to  the  owner  of  the  land  who  makes  the  application,  and  who  may 
then  apply  to  the  Court  of  Chancery,  or  to  the  Com-t  of  Session  in 
Scotland,  for  authority  to  procure  an  advance  under  the  act. 


Certificates  of 
advance. 


Security  by  way 
uf  rcnt-cliarge. 


Upon  the  execution  of  the  works,  the  commissioners  may  issue  a 
certificate  of  advance,  specifying  the  land  in  respect  of  which  the 
advance  is  to  be  made,  and  certifyirtg  that  the  sum  therein  mentioned, 
should  be  issued  to  the  person  therein  named ;  whereupon  the  advance 
is  directed  to  be  made  by  the  Commissioners  of  the  Treasury  (o). 

The  land  is  charged  with  the  payment  in  respect  of  the  advance  of 
a  rent-charge  at  the  rate  of  61.  lOs.  for  every  1001.  of  such  advance ; 
and  so  iji  proportion  for  any  less  amount,  to  be  payable  for  the  term 
of  22  years  by  equal  half-yearly  payments  (6). 


(»)  Sect.  7. 

It)  Sect.  8. 

(It)  Sect.  9. 

(iB)  Sect.  10. 

(jf)  Sects.  14,  16,  17  (see  19  & 
20  Vict.  c.  9,  s.  1),  18,  20,  21,  23, 
24. 


(z)  The  act  also  applies  to  Ire- 
land, but  an  abstract  of  the  nnme- 
rons  Irish  improvement  acts  would 
have  occupied  more  space  than  could 
conveniently  be  spared, 

(o)  19  &  20  Vict.  c.  9,  8.  3. 

(*)  9  &  10  Vict.  c.  10),  s.  34. 
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Every  such  rent-charge  in  England  is  taade  recoverable  by  the  Mode  of  recovery 
commissioners  of  stamps  and  taxes  in  the  same  manner  as  rent-  ?"nt-chS  °' 
charges  in  lieu  of  tithes  under  6  &  7  Will.  4,  c.  71 ;  and  such  rent- 
charges  are  to  be  subsequent  in  order  of  charge  to  tithe  rent-charges, 
and  quit  or  chief  rents  incident  to  tenure,  but  to  have  priority  oyer 
other  charges  on  the  same  land ;  and  such  rent-charges  in  Scotland 
are  to  be  recoverable  as  feu  duty  or  annual  rent  or  other  payment  to 
the  crown,  but  subsequent  in  order  of  charge  to  feu  duty,  with  pre- 
ference over  all  other  charges  on  the  same  land :  but  the  rent-cliarge  - 
is  to  have  no  preference  unless  it  be  sued  for  within  three  years  after 
it  becomes  payable  (c). 

1816. 

No  proprietor  of  an  entailed  esthte  iii  Scotland  is  to  be  held  to  Provision  as  to 
have  contravened  the  conditions  of  entail,  by  having  availed  himself 
of  the  act;  and  no  rent-charge  on  any  entailed  lands  in  Scotland, 
under  the  act,  is  to  be  a  ground  of  adjudging  selling  or  evicting  lands 
contrary  to  the  provisions  and  conditions  of  entail,  but  is  to  be  an 
effectual  charge  upon  the  entailed  lands  to  every  other  effect,  and 
upon  the!  rents  and  profits  thereof  (d). 

The  charge  is  not  to  be  deemed  such  an  incumbrance  as  to  pre-  Eflect  of  ohargo 
elude  a  trustee  of  trust  money  to  be  invested  on  purchase  of  the  land,  powers  of  invest- 
or on  mortgage,  from  investing  in  the  purchase  of  or  upon  mortgage  """"' 
of  land  charged,  unless  the  terms  of  the  trust  shall  expressly  provide 
that  land  so  purchased  or  taken  in  mortgage  shall  not  be  subject  lo 
any  rent-charge  under  the  act  («). 

1817. 

Every  person  on  whose  application  a  rent- charge  is  charged,  and  Liability  of 

J-        1.    •       i-        :-i±  i  J.       ^■e     ^■f  4.  \i.        owners  of  limited 

every  succeedmg  heir  of  entail,  tenant  for  life,  lite  renter,  or  other  interests  to  pay- 
owner  of  a  limited  interest,  shall  as  between  himself  and  those  in  re-  S,™ge.'  '^'''" 
mainder  or  reversion,  be  bound  to  pay  half-yearly  payments  of  the 
rent-charge  during  the  continuance  of  his  interest,  and  if  in  actual 
occupation,  or  entitled  to  an  apportioned  part  of  the  rents  to  the  time 
of  the  termination  of  his  interest,  shall  be  bound  to  pay  an  appor- 
tioned part  of  that  half-yearly  payment  of  rent-charge  which  shall 
become  due  next  after  the  terniination  of  his  interest,  proportioned 
to  the  time  between  the  day  of  the  previous  half-yearly  payment  and 
the  day  of  such  termination  (/).  The  act  also  provides  for  the  de- 
duction of  the  rent-charges  by  tenants  or  occupiers,  and  for  the 
apportionment  of  rent-charges  (g). 

The  owners  of  lands  charged  with  rent-charges  are  at  liberty,  be-  owners  of  lands 
fore  the  expiration  of  20  years  after  the  commencement  thereof,  to  '^Hm  rent- 
redeem  such  rent-chai-ges  or  any  part  thereof,  not  being  less  than  charges. 
101,  per  annum,  on  payment  to  the  commissioners  of  stamps  and 

(o)  Sect.  35.  (/)  Sect.  38. 

(d)  Sect.  36.  (.9)  Sects.  40,  44  ;  and  sec  19  & 

(e)  Sect.  37.  20  Vict.  c.  9,  s.  8. 

M.     VOL.  II.  4  B 
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taxes  in  Great  Britain  of  arrears  and  of  the  aggregate  amount  of 
half-yearly  payments  not  then  due,  after  allowing  discount  at  the 
rate  of  31. 10s.  per  cent,  per  annum  in  respect  of  such  several  future 
payments ;  and  the  Board  of  Inland  Revenue  are  to  deliver  to  feuch 
owners  certificates  of  such  redemption  (A). 


Securities  not 
liable  to  stamp 
fluty. 


No  bond,  security,  certificate  or  other  instrument  under  the  act  is 
chargeable  with  stamp  duty  (»). 


The  powers  conferred  by  the  act  are  explained  and  regulated  by 
a  subsequent  statute  ;  and  by  a  yet  later  act  further  provisions  are 
made  for  facilitatiog  improvements  by  drainage  (&). 


1818. 

Charge  by  inclo- 
sure  commis- 
sioners under 
S7  &  28  Vict, 
C.  114, 


By  the  Improvement  of  Land  Act,  1864  (I),  when  the  commis- 
sioners are  satisfied  that  the  improvements  defined  in  (m)  the  act,  or 
part  thereof,  have  been  properly  executed,  they  are  to  execute  a 
charge,  under  their  hands  and  seal,  on  the  inheritance  or  fee  of  the 
land,  or  some  sufiioient  part  thereof,  for  the  sum  by  the  provisional 
or  other  sanctioning  order  expressed  to  be  chargeable  in  respect  of 
the  improvements,  or  for  a  proportional  part  thereof,  if  only  part  of 
them  have  been  executed,  together  with  the  interest  by  the  same 
order  expressed,  and  the  amount  which  shall  have  been  paid  in 
respect  of  the  purchase  of  adjoining  lands,  or  of  any  easement  or 
right  affecting  adjoining  lands,  with  interest  at  the  like  rate  (»). 


Cbarge  may  in- 
clude expenses 
and  Interest, 


Charge  created 
by  absolute  order 
by  way  oJ  rent- 
charge. 


The  commissioners  have  power,  at  the  request  of  the  land- 
owner (o),  to  include  in.  the  principal  money  charged  the  expenses 
of  the  application  to  the  commissioners,  or  of  his  contract  with  any 
company  or  person  relating  to  the  execution  of  the  improvements ; 
or  to  the  advance  of  money  for  their  execution ;  and  may  also  in-, 
elude  interest  not  exceeding  61.  per  cent,  per  annum  on  all  payments 
forming  part  of  the  principal  money,  fl:om  the  dates  of  such  pay- 
ments to  that  of  the  absolute  order,  but  so  as  no  interest  be  allowed 
on  any  such  payments  for  more  than  six  years ;  provided  that  the 
total  amount  of  principal  charged  on  the  lands  improved  shall  not 
exceed  that  to  which  the  inheritance  or  fee  of  the  lands  improved 
will  be  directly  benefited  by  the  improvements  (p). 

Every  charge  under  the  act  is  to  be  created  by  an  order  called  an 
absolute  order,  and  by  way  of  rent-charge,  payable  half-yearly,  for 


(7t)  Sect.  45  i  19  &  20  Vict.  c.  9, 

3.10. 

(i)  Sect.  47. 

l?t)  10  &  11  Vict.  cc.  11,  38;  and 
see  11  &  12  Vict.  c.  119 ; ,  13  &  14 
Vict.  c.  31  i'  14  &  15  Vict.  c.  53  ; 


19  &  20  Vict.  c.  9. 
(0  27  &  28  Vict.  c.  114. 
(m)  See  sect.  9. 
(n)  Sect.  49. 
(o)  See  definition,  sect.  8. 
(p)  Sect.  50. 
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the  term  of  years  fixed  by  the  sanctioning  order;  the  first  payment 
to  be  six  months  after  the  time  when  the  works  were  executed  to  the 
satisfaction  of  the  commissioners.  The  payment  for  each  half-year 
is  to  be  expressed  to  be,  as  td  part,  a  repayment  of  a  certain  amount 
of  principal  money,  and  as  to  the  remainder  a  payment  of  interest, 
and  is  to  be  stamped  as  a  mortgage  for  a  like  amoimt,  and  a  copy 
is  to  be  authenticated  by  the  seal  of  and  kept  by  the  commissioners, 
and  such  copy  and  any  copy  thereof  authenticated  by  their  seal  shall 
be  evidence  of  the  contents  and  purport  of  the  absolute  order  (g). 

The  charges  ai-e  to  be  according  to  the  form  in  the  schedule,  or 
as  near  thereto  as  circumstances  will  admit  (r). 

Whenever  by  assignment  under  the  act  («)  or  otherwise  a  com-.  Form  of  charge 
pany  shall  become  entitled  to  the  creation  of  a  charge  under  the  act,  ram7an".°' 
the  commissioners  may  create  such  charge  in  the  form  of,  and  so 
that  it  may  ope/ate  as,  an  absolute  or  other  corresponding  order 
under  the  act  or  acts  applying  to  such  company  (t). 

Improvement  companies,  by  notice  to  the  commissioners,  may  Adoption  of  act 
adopt  the  act,  and  with  the  sanction  of  their  shareholders,  according  mmpaKT'"'* 
to  the  act,  may  execute  or  advance  money  for  improvements  under 
it,  although  not  authorized  to  do  so  by  their  own  act  (u). 

The  execution  of  the  absolute  order  by  the  commissioners  is  to  be  Absolute  order 
conclusive  evidence,  in  all  courts,  and  for  all  purposes,  of  the  validity  Seot™harge, 
of  the  charge  expressed  to  be  made,  and  no  inquiry  is  to  be  permitted 
into  the  title  or  estate  of  the  landowner,  or  the  due  performance  of 
anything  required  to  be  done  by  the  act,  or  as  to  any  other  matter 
upon  which  the  validity  of  the  charge  might,  but  for  this  enactment, 
have  depended  (x). 

A  memorial  of  the  absolute  order  creating  the  rent-charge  in  charge  to  be 
England  or  Wales  is  to  be  registered  at  the  office  of  Land  Registry  [and  registly. 
in  England,  and  in  Ireland  in  the  deed  and  will  registry  there,  as 
mentioned  in  the  act ;  and  all  grants  of  rent-charges  in  Scotland  are 
to  be  registered  in  the  general  or  particular  registry  of  Sasines.  ' 

Provided  that  every  rent-charge  to  which  the  present  clause  applies 
shall  have  priority,  as  is  declared  in  the  act  (y). 

Where  the  costs  of  any  public  or  general  improvements  are  author  Costs  of  general 
rized  to  be  charged  upon  the  inheritance  of  the  lands  improved,  any  IS^rchCTged 
landowner  who  shall  have  been  assessed  a^id  shall  have  become  liable  ™„'y™^' """ 
for  any  such  charge  in  respect  of  his  land  may  apply  to  the  commis- 
sioners to  sanction  the  charging  of  the  money  so  assessed  upon  the 

(j)  Sect.  51.  («■)  Sect.  54. 

(?•)  Sect.  52.  (iB)  Sect.  65. 

(*)  See  sect.  86.  (y)  Sect.  56;  see  sect.  59. 

(«)  Sect.  53. 
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land  in  respect  of  which  the  landowner  shall  have  been  so  assessed, 
and  the  commissioners  may,  after  the  money  shall  have  been  paid'by 
the  landowner,  charge  the  same  by  an  absolute  order  upon  the  in- 
heritance or  fee  of  the  land  in  respect  of  which  the  assessment  was 
made  and  paid,  or  so  much  thereof  as  the  commissioners  will  sanc- 
tion, with  interest  (a). 

Such  absolute  order  and  charge  may  be  in  any  form,  and  for  any 
term  permitted  by  the  act,  which  applies  in  like  manner  as  if  the 
order  and  charge  were  made  in  respect  of  improvements  on  the  land 
executed  under  the  act ;  and  the  commissioners  may  charge  the  land 
with  the  costs,  charges  and  expenses  of  the  application  and  order,  or 
any  contract  connected  therewith,  as  under  sect,  50,  respecting 
works  executed  under  the  act  (a). 

Charge  is  from  From  the  date  of  the  absolute  order,  the  grantee,  his  executors, 

order?  "'''^°  "'°  administrators,  successors  and  assigns,  have  a  charge  upon  .the  lands 
for  the  principal  njoney  from  time  to  time  vmdischarged,  by  payment 
Priority  of  charge,  of  the  rent-charge  with  interest  at  the  rate  expressed:  and  with 
priority  over  every  other  then  existing  and  future  charge  and  incum- 
brance affecting  the  lands  or  estates  and  interests  respectively, 
■whether  created  under  the  powers  of  any  act  of  parliament  or  other- 
wise, except  quit  rents,  crown  rents,  chief  rents,  feu  duties,  ground 
annuals,  and  other  charges  incident  to  tenure,  tithe  commutation 
rent-charges,  and  teinds,  charges  under  any  act  authorizing  advances 
of  public  money  for  improvement  of  land,  and  charges  created  under 
this  act,  or  of  prior  date  created  under  any  other  existing  act 
authorizing  the  charging  of  lands  with  the  expense  of  and  incident 
to  their  improvement.  Provided  that  if  part  only  of  the  land  charged 
is  subject  to  a  mortgage  or  other  incumbrance,  the  charge  created 
under  the  act  shall  have  priority  only  to  the  extent  of  a  due  propor- 
tion of  such  charge,  when  and  so  soon  as  the  same  shall  be  ascer- 
tained under  section  68  (6). 


Chat^es  to  be 
personalty,  but 
may  be  mergeci. 


Charges  made 
iawful  inveat- 
ments  for  trust 
monies. 


Every,  charge  under  the  act  as  regards  the  holder  is  to  be  deemed 
personal  property,  but  every  holder  may  direct  by  deed  that  it  be 
reunited  to,  and  merge  in,  the  beneficial  interest  in  the  land  as  if  it 
were  of  the  same  nature  and  tenure ;  and  all  trustees,  directors  and 
others,  authorized  to  invest  on  real  security,  may  invest  on  such 
charges  or  on  mortgages  thereof,  unless  the  contrary  be  provided  by 
the  instruments  directing  or  authorizing  the  investments  (c)  (427). 


Charges  not  to  No  charge  made  by  any  absolute  order  under  the  act  shall  be 


(s)  Sect.  57, 

(o)  Sect.  58. 

(J)  Sect.  59.  Under  similar  words 
in  the  Lands  Improvement  Com- 
panies Act,  1855  (18  &  19  Vict. 
c.  Ixxxiv),  it  was. held,  that  the 
statutory  security  had  priority  as  to 


its  whole  amount  over  another  in- 
cumbrance with  which  part  only  of 
the  land  was  charged,  until  an 
apportionment  had  been  made. 
(^Zands  Iviprovement  Co.  v.  Mie7t- 
•rnond,  17  C.  B.  145.) 
(o)  Sect.  60. 
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deemed  to  be  .such  an  incumbrance  as  shall  preclude  a  trustee,  with  preclude  trust 
power  to  invest  in  the  purchase  of  land  or  mortgage,  from  investing  '"^^'™"''- 
it  in  the  purchase  or  mortgage  of  land  so  charged,  unless  the  terms 
of  the  trust  or  power  expressly  provide  that  lands  to  be  purchased  or 
taken  in  exchange  be  not  subject  jto  any  prior  charge  (i). 

The  act  contains  provisions  respecting  Scotch  entails  and  the  re-  Scotch  entaUs. 
covery  of  the  rent-charges  corresponding  with  those  in  sects.  36  and 
35  of  9  &  10  Vict.  c.  101  (e)  (1816). 


arrears. 


If  any  rent-charge, be  in  arrear,  the  arrear  is  not  to  bear  interest  interest  on 
for  more  than  six  months,  but  interest  at  the  rate  of  51.  per  cent,  in 
respect  thereof  is  recoverable  in  the  same  manner  as  the  sum  in 
arrear.  Provided  that,  if  at  the  end  of  six  months  from  the  time 
of  any  payment  falling  into  arrear,  there  shall  not  be  on  the  land 
charged  a  sufficient  distress  to  answer  the  said  payment  and  interest, 
then  the  an-ears  of  such  payment  shall  bear  interest  at  51.  per  cent, 
per  annum  till  satisfaction  ;  and  such  interest  may  be  recovered  in 
the  same  manner  as  the  sum  in  arrear  (/). 

The  person  entitled  to  a  rent-charge  may  assign  it  by  a  deed  duly  Assignment  oj 
stamped,  and  the  assignment  may  be  according  to  the  form  mentioned  '™'-*"8es. 
in  the  schedule,  or  as  near  as  may  be,  and  shall  be  effectual  to  vest 
both  at  law  and  in  equity  the  charge  thereby  assigned,  and  all 
powers,  authorities,  rights  and  remedies  of  the  assignor,  in  the 
assignee,  his  successors,  executors,  administrators  and  assigns,  and 
notice  of  the  assignment  is  to  be  sent  to  the  commissioners  at  their 
office  in  London  (g). 

The  act  does  not  provide  for  the  registration  of  assignments. 

The- act  contains  provisions  for  the  discharge  of  the  periodical  Liability  of 
payments  of  the  rent-charge  bypersons  having  limited  interests,  corre-  "uta-ra'ts."™ 
spondiiig  with  section  38  of  9  &  10  Vict.  c.  101  (1817),  with  a  proviso 
that  no  person  becoming  entitled  in  possession  to  any  estate  or  interest 
in  land  shall  be  liable,  as  between  himself  and  the  persons  entitled  to 
the  rent-charge,  to  pay  any  arrears  of  charge  remaining  unpaid  at  the 
time  of  his  becoming  so  entitled  in  possession,  beyond  the  amount 
of  two  years'  payment  of  such  charge.  •  And  that  the  amount  paid 
by  any  person  in  respect  of  such  arrears,  and  any  costs  occasioned 
by  non-payment  thereof,  shall  be  a  debt  from  the  person  who  in  the 
first  instance  ought  to  have  paid  the  same,  or  from  his  estate,  to  the 
person  who  paid  the  same,  and  shall  be  recoverable  accordingly  (/(). 

The  tenant  of  the  land  paying  the  charge  is  to  be  entitled  to  Tenant  paying 
deduct  the  amount  from  his  rent,  except  as  to  such  pai't  thereof  as  duct  it  from 

rent. 

{d)  Sect.  61.  (.7)  Sect.  65. 

(e)  Sects.  62, 63.  '  (.h)  Sect.  66. 

(/)  Sect.  64. 
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he  has  agreed  to  be  charged  with  during  his  ofccupation ;  and  where 
the  improvements  include  other  lands,  the  commissioners  may  declare 
in  the  absolute  order,  what  part  of  the  whole  charge  payable  in  respect 
■of  the  improvement  shall  be  payable  by  such  tenant  or  occupier  during 
his  tenancy,  in  respect  of  probable  improvement  of  the  land  included 
in  his  tenancy  (i). 

If  land  charged  under  the  act,  or  under  any  act  authorizing  the 
•creation  of  charges  by  the  commissioners,  is  occupied  in  several 
holdings,  or  has  become  the  property  of  separate  owners,  or  the 
owner  is  entitled  under  separate  titles  or  for  distinct  and  separate 
interests,'  or  is  desirous  to  sell  or  dispose  of  part  of  such  land,  or 
part  only  of  such  land  is  subject  to  any  mortgage  or  other  incum- 
brance, or  for  any  other  reason  it  is  desirable  that  the  chai'ge  should 
be  apportioned  or  a  part  of  the  land  charged  released  therefrom,  the 
commissioners  may,  with  the  consent  of  the  land-owner,  or  of  any 
one  of  such  separate  owners,  or  of  such  mortgagee  or  incumbrancer, 
but  with  due  notice  to  the  grantee  or  assignee  of  the  charge,  or  to 
the  husband,  guardian,  tutor,  curator,  committee  or 'trustee  of  such 
grantee  or  assignee,  if  under  disability,  and  to  such  other  persons  as 
the  commissioners  think  right,  release  from  such  charge  any  part  of 
the  land  charged,  or  apportion  it  on  separate  lands  or  on  the  part 
subject  to  the  mortgage  or  incumbrance,  and  on  the  residue ;  but  so 
that  no  apportioned  charge  shall  be  less  than  twenty  shillings  for 
each  half-yearly  payment,  and  so  that  no  lands  shall  thereby  be 
charged  beyond  the  amount  to  which  they  have  been  durably  bene- 
fited by  the  improvements  (&). 


Commisstoilefd 
may  release  lands 
or  apportion 
charge. 


Every  such  apportionment  or  release  is  to  be  in  the  form  given  in 
the  act,  and  is  to  be  registered  and  evidenced  as  in  section  56  (Q; 
and  such  apportioned  or  released  charges  are  to  be  recoverable  out 
of  the  apportioned  lands,  or  lands  not  released,  as  original  charges 
under  the  act  (m). 

Where  lands  are  charged  by  more  than  one  absolute  order,  any 
order  of  apportionment  or  release  under  the  preceding  sections  may 
comprise  all  or  any  number  of  the  rent-charges  existing  by  virtue  of 
such  absolute  orders  (m). 


1819. 

Charges  on  and 
mortgages  of 
allotments  and 
exchanged  lands 
,to  secure  ex- 
penses of  inclo- 
snre  nnder 
il  Oeo.  3,  c  109. 


Of  Securities  mder  Inctosure  Acts. 

By  an  act  for  consolidating  the  provisions  of  inclosui'e  acts,  it  was 
provided  (o)  that  where  the  expenses  of  obtaining  and  executing  the 
act  are  payable  by  the  proprietors  of  the  lands  to  whom  any  allot- 
ments shall  be  made,  it  shall  be  lawful  for  the  husbands^  guardians, 
trustees,  committees  or  attornies  of  any  of  the  owners  or  proprietors 


(i)  Sect.  67. 
(A)  Sect.  68. 

(0  Sect.  69.    The  reference  5tl 
the  act  is  ciToncously  to  sect.  54. 
(m)  Sect,  70. 


(«)  Sect.  71. 

(o)  41  Geo.  8,  c.  109,  s.  30 ;  and 
.<;ee  6  &  7  Will.  4,  c  115,  ss.  45— 
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of  allotments  or  exchanged  lands  being  under  disability,  and  for  any 
of  the  said  owners  or  proprietors,  being  tenants  in  tail,  or  for  life  or 
lives,  or  years  determinable  on  life  or  lives,  or  on  any  other  con- 
tingency, or  otherwise  interested  as  aforesaid  (except  the  rector  or 
vicar  of  the  parish),  to  charge  such  allotments  or  exchanged  lands 
and  premises  with  such  sum  or  sums  of  money  as  by  the  award,  or 
by  any  writing  under  the  hands  of  the  inclosure  commissioners,  they 
shajl  adjudge  necessary  to  defray  the  respective  shares  of  the  charges 
incident  to  and  attending  the  obtaining  and  executing  the  act,  and 
of  charging  the  land,  so  that  the  same  shall  not  exceed  51.  for  every 
acre  of  such  allotments  or  exchanged  lands ;  and  to  mortgage  or 
otherwise  subject  the  hereditaments  so  to  be  charged  for  any  term 
of  years;  or  in  case  any  person  in  possession  who  shall  be  liable  to, 
and  charged  with,  a  share  of  such  expenses,  or  enabled  to  charge  the 
land  with  the  same,  shall  advance  and  pay  the  money,  the  commis- 
sioners may  mortgage  or  subject  the  lands  to  such  person  for  any 
term  of  years  for  the  payment  of  such  monies,  with  interest  to  com- 
mence on  the  termination  of  the  right  of  such  person  in  the  premises ; 
so  that  every  such  secm-ity  be  made  with  a  proviso  to  cease  and  be 
void,  or  with  an  express  trust  to  be  surrendered  or  re-assigned,  when 
the  money  thereby  to  be  secured  shall  be  fully  satisfied;  and  with  a 
covenant  to  keep  down  the  interest,  so  that  no  person  afterwards 
becoming  possessed  of  or  entitled  to  any  such  lands  or  hereditaments 
shall  be  liable  to  pay  arrears  of  interest  for  more  than  six  calendar 
months  preceding  the  time  when  the  title  to  such  possession  shall 
have  commenced. 

1830. 

By  another  act  (p)  it  is  lawful  for  all  persons  interested  in  allot-  Powers  under 

ments  in  severalty,  or  allotments  of  stints,  or  rights  of  pasture  respec  ^ .  133.  ''"'  ' 
tively,  to  be  made  under  the  act,  being  tenants  for  life  or  in  tail,  or 
for  any  other  estate  of  freehold  or  inheritance,  and  for  the  husbands, 
guardians,  trustees,  committees,  or  attornies  respectively,  or  persons 
acting  as  such  of  persons  under  disability,  or  beyond  the  seas,  and 
for  the  trustees  or  feoffees  for  charitable,  parochial,  or  other  uses,  or 
the  majority  in  number  of  them,  in  respect  of  lands  held  in  trust  for 
such  uses,  with  the  consent  of  the  commissioners  under  their  hands 
and  seal,  and  for  the  incumbent  of  any  ecclesiastical  benefice,  with 
the  consent  in  writing  of  the  bishop  of  the  diocese  and  of  the  patron 
of  the  benefice,  from  time  to  time  to  charge  their  respective  allot- 
ments with  not  more  than  51.  per  acre  towards  their  respective  pro- 
portions of  the  inclosure  expenses;  and  for  securing  repayment,  with 
interest,  to  mortgage  or  demise  the  allotments  unto  or  in  trust  for 
any  lender  for  any  term  of  years,  but  with  a  condition  to  cease,  or 
upon  trust  to  be  surrendered  or  assigned,  when  the  money  and  interest 
shall  have  been  fully  paid,  so  that  in  every  such  mortgage  or  demise 
made  by  or  on  behalf  of  any  person  entitled  to  any  such  allotment 
for  life,  there  be  contained  a  covenant  to  pay  interest  during  his  life; 

(p)  8  &  9  Vict.  c.  118,  s,  138. 
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Eopayment  ol 
one-thlrtietli  o£ 
principal  yearly. 


but  that  no  person  afterwards  beoommg  possessed  shall  be  subject  to 
more  than  six  months'  arrears  previous  to  the  time  when  his  title  shall 
commence :  and  every  incumbent  of  a  benefice,  by  whom  such'  mort- 
gage or  demise  shall  be  made,  shall  keep  down  the  interest  on  so 
much  of  the  principal  as  shall  remain  owing ;  and  shall  repa^y,  in 
reduction  of  principal,  ope-thirtieth  of  the  money  originally  secured, 
at  the  end  of  one  year  from  the  date  of  the  mortgage,  and  a  like  sum 
at  the  end  of  each  succeeding  year  until  the  whole  be  repaid;  and 
every  such  mortgagee  and  his  assigns  shall  have  the  like  remedies 
fti  case  of  non-payment  of  the  monies  thereby  secured,  as  in  case  of 
other  mortgages  of  the  like  nature. 


Money  to  be  paid 
to  comjuissioners. 


Where  (q)  any  persons  shall,  under  the  provisions  of  the  last-men- 
tioned act,  mortgage  their  allotments,  or  demise  the  same  in  trust  to 
raise  money  to  defray  inclosure  expenses;  the  money  shall  be  paid 
to  the  commissioners,  whose  receipt  is  made  a  suificient  discharge  to 
the  mortgagee  or  lessee;  and  the  money  shall  be  applied  by  the 
comnjissioners  for  the  purpose  for  which  it  may  be  raised  under  the 
act. 


18S1. 

Inequalities  of 
value  may  be 
compensated  by 
reut^charges. 


Where  a  sum  of  money,  part  of  the  proceeds  of  the  sale  of  settled 
estates,  was  paid  by  the  trustees  of  the  settlement  (who  had  power 
to  apply  it  in  discharge  of  incumbrances  affecting  the  estates)  to  the 
tenant  for  life,  and  he  retained  it  in  payment  of  expenses  incurred 
by  him  in  inclosures ;  it  was  held  that  though,  by  reason  of  his 
death,  the  formalities  required  by  the  acts  of  8  &'9  Vict,  and  11' & 
12  Vict,  could  not  be  complied  with,  yet  as  there  was  considered  to 
be  evidence  of  his  intention  to  charge  the  money  on  the  allotments, 
so  much  of  the  advance  as  was  properly  expended  about  the  inclo- 
sure; not  exceeding  51.  per  acre,  was  a  charge  on  the  allotments  (r). 

'  Under  another  act,  inecfualitiea  of  value  of  lands  exchanged,  and 
of  allotments  on  partitions,  effected  under  the  inclosure  acts,  may  be 
compensated  by  rent-charges  where  the  deficiency  in  value  of  any 
hereditaments  to  be  compensated  does  not  exceed  one-eighth  part  of 
the  actual  value  thereof  («). 


Amount  and 
priority  oi  charge. 


The  amount  of  the  rent-charge  is  to  be  fixed  by  the  inclosure 
award,  or  the  order  of  exchange  or  partition.  Every  rent-charge -is 
valid  and  indefeasible  against  the  land  charged,  subject  only  to  the 
tithe  rent-charge,  land-tax,  local  rates  and  taxes,  quit  or  chief  rents 
incidental  to  tenui-e,  and  charges  created  under  drainage  or  improve- 
ment acts;  and  prior  to  all  other  charges,  and, recoverable  as  tithe 
rent-chai-ge  under  6  &-7  Will.. 4,  c.  71  (t). 


(?)  U  &  12  Vict.  c.  99,  s.  8.  , 
(r)  Vernon  v.  Harl  Mdnvers,  31 
Beav.  617i  9  Jur.,N.  S.  9. 


(s)  20&21Vict.c.Sl,Ss.6,T,  S. 
(0  Sects.  9, 10. 
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Eveiy  rent-charge  created  under  the  act  is  to  enure  to  the  same  charge  to  to 
uses  and  trusts,  and  is  subject  to  the  same  conditions,  charges  and  incidents  as'iands, 
incumbrances,  as  the  lands  in  respect  of  the  deficiency  in  the  value  Mency  whereof 
whereof  such  rent-charge  is  made  payable  will  stand  and  be  limited,  " ''  smntea. 
after  the  confirmation  of  the  inclosure  award,  or  order  of  exchange 
or  partition,  as  the  case  may  be  (u). 

Of  Bedemption  hy  the  Promoters  of  Undertakings  under  the  Lands 

Clauses  Consolidation  Act,  1845.  1822 

The  Lands  Clauses  Consolidation  Act  provides  that  (x), —  power  to  redeem 

The  promoters  of  the  undertaking  may  purchase  or  redeem  the  """''s"''^- 
interest  of  the  mortgagee  of  any  lands  which  may  be  required  for 
the  purposes  of  the  special  act,  whether  they  shall  have  previously 
purchased  the  equity  of  redemption  or  not,  and  whether  the  mort- 
gagee shall  be  entitled  in  his  own  right  or  in  trust ;  and  whether  he 
be  in  possession  by  virtue  of  the  mortgage  or  not,  and  whether  the 
mortgage  affect  the  lands  solely  or  jointly  with  any  other  lands  not 
required  for  the  purposes  of  the  special  act. 

And  in  order  thereto,  the  promoters  may  pay  or  tender  to  the 
mortgagee  the  principal  and  interest  due,  together  with  his  costs 
and  charges,  if  any,  and  six  months'  additional  interest ;  and  there- 
upon the  mortgagee  shall  immediately  convey  his  interest  in  the 
lands  comprised  in  the  mortgage  to  the  promoters,  or  as  they  shall 
direct,  or  the  promoters  may  give  notice  in  writing  to  the  mortgagee 
that  they  will  pay  off  the  principal  and  interest  due  on  the  mortgage 
at  the  end  of  six  months  computed  from  the  day  of  giving  the  notice; 
and  if  they  shall  have  given  any  such  notice,  or  if  the  party  entitled 
to  the  equity  of  redemption  of  any  such  lands  shall  have  given  six 
months'  notice  of  his  intention  to  redeem,  then  at  the  expiration  of 
either  of  such  notices,  or  at  any  intermediate  period,  upon  payment 
or  tender  by  the  promoters  to  the  mortgagee  of  the  principal  money 
due,  and  the  interest  which  would  become  due  at  the  end  of  six 
months  from  the  time  of  giving  either  of  such  notices,  together  with 
his  costs  and  expenses,  if  any,  the  mortgagee  shall  convey  or  release 
his  interest  in  the  lands  comprised  in  the  mortgage  to  the  promoters, 
or  as  they  shall  direct. 

If,  on  such  payment  or  tender,  any  mortgagee  shall  fail  to  convey  Deposit  of  mort- 
or  release  his  interest  in  the  mortgage  as  directed  by  the  promoters,  non- ronveyance 
or  shall  fail  to  deduce  a  good  title  to  their  satisfaction,  the  promotej's  "^  mortgagee- 
ttiay  deposit  in  the  bank  the  principal,  interest  and  costs  if  any  due 
on  the  mortgage,  and  also  if  payment  be  made  before  the  expiration 
of  six  months'  notice,  such  further  interest  as  would  at  that  time 
become  due,  and  they  may  execute  a  deed  poll,  duly  stamped  in  the 
manner  provided  by  the  act  in  the  case  of  the  purchase  of  lands  by 
them!  and  thereupon,  as  well  as  upon  such  conveyance  by  the  mort- 

(«)  Sect.  11.  (ic)  8  &  9  Vict,  c,  18,  9;  108; 
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gagee  if  any  such  be  made,  all  the  estate  and  interest  of  the  mort- 
gagee and  of  his  trustees  and  cestuis  que  trust  shall  vest  in  the 
promoters,  and  they  shall  be  entitled  to  immediate  possession  if  the 
mortgagee  were  himself  entitled  to  possession  (y). 


Compensation 
■where  property 
is  of  less  value 
than  debt. 


If  the  mortgaged  lands  are  of  less  value  than  the  principal,  inte- 
rest and  costs,  the  value  or  compensation  shall  be  settled  between 
the  mortgagee  and  the  owners  of  the  equity  of  redemption  on  the 
one  part  and  the  promoters  of  the  undertaking  on  the  other  part, 
and  if  they  cannot  agree  the  same  shall  be  deterifiined  as  in  other 
cases  of  disputed  compensation ;  and  the  amount  of  the  value  or 
compensation  shall  be  paid  by  the  promoters  to  the  mortgagee  in 
satisfaction  pro  tanto  of  th'e  mortgage  debt ;  and  upon  payment  or 
tender  the  mortgagee  shall  convey  or  release  all  his  interest  to  the 
promoters  of  the  undertaking  or  as  they  shall  direct  (s). 


Deposit  in  banic 
upon  non-con- 
veyance. 


If  upon  such  payment  or  tender  any  mortgagee  shall  fail  to  convey, 
or  adduce  a  good  title,  the  promoters  may  deposit  the  amount  of  the 
value  or  compensation  in  the  bank,  and  every  payment  or  deposit 
shall  be  accepted  by  the  mortgagee  in  satisfaction  of  the  debt  pro 
tanto,  and  shall  be  a  fall  discharge  of  the  land  from  all  money  due 
thereon ;  and  the  promoters  may  execute  a  deed  poll  in  the  manner 
provided  in  the  case  of  purchase ;  and  thereupon  the  estate  and 
interest  in  the  lands  of  the  mortgagee  or  his  trustee  shall  become 
absolutely  vested  in  the  promoters,  and  they  shall  be  entitled  to 
immediate  possession  if  the  mortgagee  were  so  entitled;  but  all 
rights  and  remedies  possessed  by  the  mortgagee  against  the  mort- 
gagor by  virtue  of  any  bond,  covenant  or  obligation,  other  than  the 
right  to  such  lands,  shall  remain  in  force  in  respect  of  so  much  of 
the  mortgage  debt  as  shall  not  have  been  satisfied  by  such  payment 
or  deposit  (a). 


Where  only  part 
of  land  required 
which  is  of  less 
value  than  debt. 


If  part  only  of  the  mortgaged  lands  be  required,  and  the  part 
required  be  of  less  value  than  the  principal,  interest  and  costs,  and 
the  mortgagee  shall  not  consider  the  residue  of  the  lands  sufficient 
security  for  the  money  charged  thereon,  or  shall  not  be  willing  to 
release  the  part  required,  the  value  of  such  part,  and  also  the  com- 
pensation to  be  paid  in  respect  of  severance  or  otherwise,  shall  be 
settled  by  agreement  between  the  mortgagee  and  the  owner  of  the 
equity  of  redemption,  and  the  promoters  of  the  undertaking;  and 
if' the  parties  fail  to  agree  shall  be  determined  as  in  other  cases  of 
disputed  compensation,  and  the  amount  shall  be  paid  to  the  mort- 
gagee in  satisfaction  oi  the  mortgage  debt  pro  tanto,  and  thereupon 
the  mortgagee  shall  convey  or  release  all  interest  in  the  mortgaged 
lands,  the  -value  whereof  shall  have  been  so  paid,  and  a  memorandum 
.shall  be  indorsed  on  the  deed  creating  the  mortgage,  and  shall  be 


(2^)  Sect.  109. 
(z)  Seotlia 


[a)  Sect,  111, 
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signed  by  the  mortgagee,  and  a  copy  of  the  meraorandnm  shall,  if 
required,  be  furnished  by  the  promoters  at  their  expense  to  the 
pai-ty  entitled  to  the  equity  of  redemption  of  the  lands  comprised 
in  the  mortgage  deed  (6). 

If  upon  payment  or  tender  to  the  mortgagee  of  the  value  or  com-  Deposltinbank 
pensation,  the  mortgagee  shall  fail  to  convey  or  release  to  the  pro-  veJSnM?"""" 
meters  his  interest  in  the  lands  in  respect  of  which  compensation 
shall  have  been  paid  or  tendered,  or  shall  fail  to  adduce  a  good  title, 
■the  promoters  may  pay  the  amount  into  the  bank,  and  the  amount 
so  paid  shall  be  accepted  by  the  mortgagee  in  satisfaction  of  the 
debt  pro  tanto,  and  shall  be  in  full  discharge  of  the  portion  of  the 
mortgaged  lands  required ;  and  on  execution  by  the  promoters  of  a 
deed  poll  duly  stamped,  the  lands  shall  become  absolutely  vested 
in  them  as  to  the  estate  and  interest  of  the  mortgagee,  or  any 
person  in  trust  for  him ;  and  they  shall  be  entitled  to  immediate 
possession  if  such  mortgagee  were  so  entitled ;  but  the  mortgagee 
shall  have  the  same  powers  and  remedies  for  recovering  or  com- 
pelling payment  of  the  mortgage  money,  or  the  residue  thereof  and 
the  interest  thereof,  upon  and  out  of  the  residue  of  the  mortgaged 
lands  or  the  portion  not  required  for  the  purposes  of  the  special  act 
as  he  would  have  had  out  of  the  whole  of  the  lands  originally 
comprised  in  mortgage  (c). 

If  the  mortgagee  shall  have  been  required  to  accept  payment  of  where  mortgagee 
the  whole  or  part  of  his  mortgage  money  at  a  time  earlier  than  that  Jl'm«?t before"' 
■limited  by  the  deed,  the  promoters  of  the  undertaking  shall  pay  him,  """'  ^'^■ 
in  addition  to  the  sum  which  shall  have  been  paid  off,  all  such  costs 
and  expenses. (to  be  taxed  in  case  of  difference  and  payment  enforced 
according  to  the  act)  as  shall  be  incun-ed  by  the  mortgagee  in 
respect  of  or  which  shall  be  incidental  to  the  re-investment  of  the 
sum  paid  off,  the  costs  in  case  of  difference  to  be  taxed  and  payment 
enforced  in  the  manner  provided  with  respect  to  the  costs  of  convey- 
ances ;  and  the  mortgagee  is  entitled  to  compensation  for  any  loss 
to  be  sustained  by  him  by  reason  of  the  premature  discharge  of  his 
mortgage  debt,  if  the  rate  of  interest  secured  by  the  mortgage  be 
higher  than  at  the  time  of  repayment  can  reasonably  be  expected  to 
be  had  upon  re-investment,  regard  being  had  to  the  then  current 
rate  of  interest ;  until  payment  or  tender  of  which  compensation,  the 
promoters  of  the  undertaking  are  not,  as  against  the  mortgagee,  to 
be  entitled  to  possession  (d). 

As  to  lands  chai-ged  With  rent  service,  rent-chai'ge,  or  chief  or  Settlement  ot 
Dther  rent  or  other  payment  or  incumbrance  not  before  provided  pl^atloru  "" 
for 

Any  difference  between  the  Jiromoters  and  the  pai?ty  entitled  to  a 

(S)  Sect.  112.  W)  Sect.  114. 

(o)  Sect.  113. 
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charge  on  the  lands  required  as  to  the  consideration  to  be  paid  for 
the  release  of  the  lands  therefrom,  or  from  the  portion  affecting  the 
lands  required  for  the  purposes  of  the  special  act,  is  to  be  determined 
as  in  other  cases  of  disputed  compensation  (e). 


Apportionment 
of  charge. 


If  part  only  of  the  lands  charged  with  the  rent  or  incumbrance  be 
required  for  the  purposes  of  the  act,  an  apportionment  of  the  charge 
may  be  settled  by  agreement  between  the  owner  of  the  charge  and 
the  owner  of  the  lands  and  promoters ;  and  .if  the  apportionment  be 
not  settled  by  agreement  the  same  may  be  settled  by  two  justices ; 
but  if  the  remaining. part  of  the  lands  so  jointly  subject  be  a  suffi- 
cient securityfor  the  charge,  then,  with  the  consent  of  the  owner  of 
the  lands  so  jointly  subject,  the  party  entitled  to  the  charge  may 
release"  the  lands  required  on  condition  or  in  consideration  of  the 
other  lands  remaining  exclusively  subject  to  the  whole  charge  (/). 


Deposit  in  bank 
upon  non*cou- 
veyance. 


On  payment  or  tender  of  the  compensation  so  agreed  or  deter- 
mined to  the  owner  of  the  charge,  such  owner  shall  execute  a  release 
of  the  charge,  and  if  he  fail  to  do  so,  or  to  adduce  a  good  title  to  the 
charge,  the  pwmoters  may  deposit  the  amount  of  compensation  in 
the  bank,  and  may  execute  a  deed  poll,  duly  stamped  in  the  manner 
provided  in  the  case  of  purchases,  and  thereupon  the  rent  service, 
rent-charge,  chief  or  other  rent,  payment  or  incumbrance,  or  the 
portion  thereof  in  respect  whereof  compensation  shall  have  been 
paid,  shall  cease  and  be  extinguished  (y). 


Wliere  land 
released  was 
subject  jointly 
with  other  lands. 


If  any  such  lands  be  so  released  from  any  charge  or  incumbrance, 
or  poi-tion  thereof,  to  which  they  wer6  subject  jointly  with  other 
lands,  such  last-mentioned  lands  shall  alone  be  charged  with  the 
whole  of  such  charge,  or  with  the  remainder  thereof, '  as  the  case 
may  be  ;  and  the  party  entitled  to  the  charge  shall  have  the  same 
rights  and  remedies  over  the  last-mentioned  lands  for  the  whole,  or 
for  the  remainder  of  the  charge,  as  the  case  may  be,  as  he  had  pre- 
viously over  the  whole  of  the  lands  subject  to  the  charge ;  and  if 
upon  such  charge  or  portion  of  charge  being  so  released,  the  deed 
or  instrument  creating  or  transferring  such  charge  be  tendered  to 
the  promoters  of  the  undertaking  for  the  purpose,  they  or  two  of 
them  shall  subscribe,  or,  if  they  are  a  corporation,  a:ffix  their  common 
seal  to  a  memorandum, of  such  release  endorsed  upon  such  deed  or 
instrument,  declaring  what  part  of  the  lands  originally  subject  to 
such  charge  shall  have  been  purchased  by  virtue  of  the  special  act ; 
and  if  the  lands  be  released  from  part  of  such  charge,  what  propor- 
tion of  suCh  charge  shall  have  been  released,  and  how  much  thereof 
continues  payable  ;  or  if  the  lands  required  shall  have  been  released 
from  the  whole  of  such  charge,  then  that  the  remaining  lands  are  to 
remain  exclusively  charged  therewith  ;  and  such  memorandum  shall 


(e)  Sect.  116. 
(/)  Sect.  116. 


(ff)  Seet.  117. 
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be  made  and  executed  at  the  expense  of  the  promoters,  and  shall  be 
evidence  of  the  facts  therein  stated,  but  not  so  as  to  exclude  any 
other  evidence  of  the  same  facts  (A). 


1823, 


Of  Securities  under  the  Land  Tax  Bedemption  Acts. 
By  the  Land  Tax  Redemption  Act  (i),  for  the  purpose  of  redeem-  Persons  with 
ing  land  tax  charged  on  hereditaments  belonging  to  any  persons  not  may'^oitgaKe'' 
being  bodies  politic  or  corporate,  or  companies,  feoffees  or  trustees  ohargM forre- 
for  charitable  or  other  public  purposes,  the  persons  in  possession  or  dempUon  of  land 
beneficially  entitled  to  the  rents,  but  not  having  the  absolute  estate 
or  interest  in  the  property  (except  tenants  at  rack  rent  and  crown 
tenants  of  the  duchy  of  Lancaster  or  Cornwall),  are  empowered  to 
mortgage  the  lands  in  fee  or  for  a  term,  where  they  are  not  copyhold 
or  of  customary  tenure,  or  to  grant  rent-charges  to  secure  money 
raised  for  the  redenliption  of  the  land  tax  (k). 

Similar  powers  are  given  to  committees  and  curators  of  lunatics  Trustees  and 
or  idiots,  and  to  all  executors  and  administrators,  curators  or  trustees  securities*^  "°''  ° 
having  authority  to  act  for  infants,  minors,  issue  unborn,  femes 
covert,  or  other  incapacitated  persons  (?). 

The  securities,  are  to  be  made  under  the  authority  and  with  the  Securities  to  be 

consent  and  approbation  of  the  commissioners  of  the  Treasury,  or  commissioners  ot 

any  three  or  more  of  them,  certified  by  their  signing  and  sealing  the  '''"'""''J'- 
instrument  (m). 

Where  the  consideration  money  for  the  security  does  not  exceed  N"  s'»™p  fl^ty 

,.  1.1,  1         y  K  where  considera- 

1,000s.,  the  secunty  IS  not  liable  to  any  stamp  duty  (n).  tion  does  not 

'  •'  J  r  J   y.   J  ^^^^  £1,000. 

Like  powers  of  sale,  mortgage  and  granting  rent-charges  are  given  Powers  to  corpo- 


to  bodies  politic  or  corporate,  companies  and  trustees  of  feoffees  for 
charitable  or  other  public  purposes  (o). 


rations,  &c. 


Of  Securities  under  the  Municipal  Corporation  Acts.  i  824 

By  the  Municipal  Corporations  Act(»),  the  councils  of  bodies  Municipal  corpo- 

,1-..  ,  i-jj-  i  J    rations  can  only 

corporate,  elected  under  the  act,  are  restrained  trom  mortgage  and  mortgage  with 
alienation  of  the  lands,  tenements  or  hereditaments  of  the  corporation,  i^aJy ' 
except,  with  the  consent  of  the  lords  commissioners  of  the  Treasury, 
and  after  such  notice  as  is  required  by.  the  act.    And  by  the  Muni- 
cipal Corporations  Mortgages  Act,  1860. (g),  in  any  case  where  the 
commissioners  of  the  Treasury  approve  of  any  mortgage  of  any 
hereditaments  of  the  body  corporate  of  any  borough,  they  may,  as  a  ^„4it"*^J|'t"'™ 
condition  of  their  approval,  require  that  the  money  borrowed  on  the  mode  of  repay- 


ment. 


(h)  Sect.  118.  (»)  42  Geo.  3,  c.  116,  s.  68. 

(i)  42  Geo.  3,  c.  116.  (o)  Sects.  69,  76. 

lU)  Sect.  51.  (i»)  5  &  6  Will.  4,  c.  76,  s.  94. 

(0  Sect.  63.  (2)  23  Vict.  c.  16,  s.  1. 
(«{)  Sect.  64;  1  &  2  Vict.  c.  53. 
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Nature  o£ 
security. 


security  of  such  mortgage  shall  be  repaid,  with  all  interest  thereon, 
in  thirty  years,  or  any  less  period,  and  either  by  instalments  or  by 
means  of  a  sinking  fund,  or  both,  as  the  commissioners  may  think 
fit;  and  in  every  such  case,  the  sums  required  for  providing  the  re- 
payment of  the  principal  and  interest  of  the  money  borrowed  become 
charged,  by  virtue  of  the  act,  upon  the  hereditaments  comprised  in 
such  mortgage  (without  prejudice  to  the  security  thereby  created); 
or  any  other  hereditaments  (if  any)  of  the  body  corporate,  or  the 
borough  fund,  or  the  borough  or  other  rates,  legally  applicable  for  the 
payment  or  discharge  of  the  money  borrowed,  or  the  expenses  which 
it  may  be  borrowed  to  defray,  or  on  all  or  any  of  the  securities  afore- 
said, as  the  said  commissioners  may  direct. 


Discharge  by 
means  of  sinking 
tuna. 


"When  money  so  borrowed  is  directed  to  be  paid  by  a  sinking 
fund,  the  council  of  the  borough  are  directed  (r),  out  of  the  rents  of 
the  hereditaments,  or  out  of  the  borough  fund,  or  rates  on  which  the 
sums  required  for  the  sinking  fund  are  charged  under  the  act,  to 
invest  such  sums,  at  such  times,  and  in  such  government  annuities, 
as  the  commissioners  may  direct;  and  in  like  manner  to  invest  and 
accumulate  the  dividends;  and  the  annuities  purchased  are  to  be 
placed  to  the  account  of  the  corporation  in  the  matter  of  the  act,  and 
the  dividends  to  be  paid  to  such  person  as  the  council  shall  appoint, 
and  to  be  invested;  but  the  annuities  are  not  to  be  sold  or  transferred 
without  the  consent,  in  writing,  of  the  commissioners  of  the  Treasury. 


Poweia  ot 
Treasury  as  to 
investments  for 
.Binmng  fund. 


Where,  before  the  passing  of  the  act,  the  commissioners  of  the 
Treasury  have  approved  of  any  mortgage  of  the  corporation  pro- 
perty, and  have  required  a  sinking  fund  to  be  formed  in  the.  names 
of  trustees,  the  commissioners  are  empowered  («)  to  require  the 
secm-ities  in  which  investments  have  been  already  made,  to  be 
transferred  into  the  name  of  the  corporation,  in  the  matter  pf  the  act, 
or  to  require  any  money  applicable  for  the  purposes  of  the  sinking 
fund  to  be  invested  in  the  purchase  of  government  annuities  in  the 
name  of  the  corporation,  in  the  matter  of  the  act. 


Provision  for 
discbarge  of  old 
debts. 


For  the  discharge  of  mortgage  debts  incurred  before  the  passing 
of  the  act,  and  for  which  there  was  no  legal  provision,  corporations 
are  empowered  (i)  to  submit  to  the  lords  of  the  Treasury  any  scheme 
for  the  discharge  of  such  debts  by  instalments,  or  by  a  sinking  fund, 
or  by  both,  extending  over  any  term  of  years;  and  if  the  commis- 
sioners approve  of  such  scheme,  the  sums  required  are  charged,  by 
virtue  of  the  act',  upon  the  hereditaments  of  the  corporation,  the 
borough  fund  or  rates,  or  any  other  rates  applicable  to  the  discharge 
of  such  debts,  or  on  any  of  the  said  securities,  as  the  commissioners 
may  approve  and  direct;  and  the  above  provisions,  applicaWe  to  the 


(!■)  Sect.  2. 
(s)  Sect.  6. 


(<)  Sect.  10. 
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repayment  of  money  borrowed  on  mortgage  by  a  sinking  fund  and 
instalments,  or  both,  except  the  limitation  to  a  period  of  thirty 
years,  are  made  applicable  to  the  provision  for  the  discharge  of  a 
mortgage  debt  nnder  this  section:  provided  that  notice  of  the  appli- 
cation to  the  commissioners  for  the  approval  of  the  scheme  be  given, 
and  a  copy  of  the  memorial  to  be  sent  be  open  to  inspection,  as  in 
cases  of  application  to  the  commissioncfl's  for  their  approval  of  a 
disposition  of  hereditaments. 

Of  Securities  under  the  Public  Works  and  Fisheries  Acts. 
A  long  series  of  statutes  commencing  with  67  Geo.  3,  c.  34,  and'  1825. 
by  which  the  commissioners  of  the  Treasmy  were  authorized  to 
make  advances  of  public  money  for  various  useful  public  works  and 
purposes,  taking  securities  for  the  repayment  thereof  upon  the 
works,  and  the  tolls  and  other  proceeds  derived  therefrom,  has  been 
repealed  by  the  Public  Works  Loans  Act,  1875  (m),  by  which  the 
Public  Works  Loan  Commissioners  have  power  to  make  loans  for 
any  of  the  works  mentioned  in  the  first  schedule  to  the  act  to  any 
person  having  statutory  or  other  power  to  borrow  for  such  purpose. 

Of  Securities  by  Railway  Companies. 

By  the  Kailway  Companies  Securities  Act,  1866  (x) —  1 826. 

The  term  "  railway"  includes  a  tramway  authorized  by  act  of  par-  interpretation, 
liament  incorporating  the  Companies  Clauses  Consolidation  Act, 
1845. 

"  Eailway  company"  includes  every  company  authorized  by  act  of 
parliament  to  raise  any  loan  capital  for  the  construction  or  working 
of  a  railway,  or  for  any  other  purpose  connected  with  the  conveyance 
by  such  company  of  traffic  on  a  railway,  either  alone  or  in  conjunc- 
tion with  other  purposes. 

The  term  "act  of  parliament"  includes  a  certificate  of  the  Board 
of  Trade  under  any  act  of  parliament  (ji). 

Every  railway  company  is  to  register  and  keep  registered  at  the  Eegistration  of 
office  of  the  Registrar  of  Joint-Stock  Companies  in  England,  the  tereaofflcer. 
name  of  their  secretary,  accountant,  treasurer  or  chief  cashier  for 
the  time  being  authorized  by  them  to  sign  instruments  under  the 
act ;  or  if  they  think  fit  the  names  of  two  or  more  such  officers  of 
the  company  so  authorized,  such  officers  or  any  one  of  them  to  be 
called  the  registered  officer  (»). 

Within  fourteen  days  after  the  end  of  each  half-year  (which  is  Haii-ycmiy  ac- 

.  ,  J.      /.  -i    1  counts  of  loan 

fixed  by  the  act),  the  company  is  to  make  an  account  ot  its  loan  capital  to  be 
capital  authorized  to  be  and  actually  raised  to  the  end  of  that'  half-  ""''" 
year,  specifying  the  particulars  described  in  part  1  of  the  first 

(u)  38  &  39  Vict.  c.  89.  (^)  Sect.  2. 

(»)  29  &  30  Vict.  c.  108,  s.  1.  (i)  Sect.  3. 


made. 
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schedule  (a)  (1827))  the  Board  of  Trade  being  empoTvered  to  pre- 
scribe th,e  form  of,tli,e  account  (6). 

Accounts  may  tie  The  loan  capital  half-yearly  account  may  be  perused  at  all  reason- 
able times,  by  any  shareholder,  stockholder,  mortgagee,  bond  cre- 
ditor, or  holder  of  debenture  stock,  or  any  person  interested  in  any 
mortgage,  bond  or  debenture  stock  of  the  company  (c). 


Copy  of  loan 
capital  account 
to  lie  registered. 


Statement  to  be 
deposltecl  on 
raising  loan. 


A  copy  of  the  loan  capital  half-yearly  account,  certified  and  signed 
by  the  registered  officer,  is  to  be  deposited  -with  the  registrar  of 
joint-stock  companies  in  England,  within  twenty-one  days  after  the 
end  of  each  half-year,  and  the  company  is  at  liberty  to  deposit  like 
copies  with  the  registrar  of  joint-stock  companies  in  Scotland,  and 
with  the  assistant-registrars  of  joint  stock  companies  in  Ireland  (d). 

It  is  unlawful  for  any  railway  company  to  borrow  any  money  on 
mortgage  or  bond,  or  to  issue  any  debenture  stock  under  any  act  of 
the  session  or  passed  after  the  end  of  the  half-year  to  which  their 
then  last  registered  loan  capital  half-yearly  account  relates,  unless 
and  until,  they  have  first  deposited  with  the  registrar  of  joint-stock 
companies  in  England,  a  certified  and  signed  statement  specifying 
the  particulars  described  in  part  2  of  the  first  schedule  (1828)i  and 
the  form  of , which  account  may  be  prescribed  by  the  Board  of 
Trade ;  and  copies  of  which  may  also  be  deposited  in  Scotland 
and  Ireland  (e). 


renames,  Penalties  are  enacted  against  the  company  for  breaches  of  the 

above  regulations.;  and  a  general  power  is  given  to  inspect  the 
documents  kept  by  the  registrar  or  assistant-registrar  under  the 
act(/). 


Declaration  to  bo 
placed  on  mort- 
gages and  bonds. 


A  declaration  in  the  form  or  to  the  effect  mentioned  in  the  second 
schedule  to  the  act  (1829)i  is  to  be  placed  on  every  mortgage  deed 
or  bond  given  after  the  21st  January,  1867,  by  a  railway  company 
for  securing  money  borrowed  by  the  company,  and  on  every  certifi- 
cate given  after  that  day  by  a  railway  company  for  every  sum  of 
debenture  stock  issued  by  the  company;  the  declaration  being  signed 
by  two  directors  specially  authorized,  and  appointed  by  the  board  of 
directors  to  sign  such  declarations,  and  by  the  company's  registered 
officer  (<;).  And  penalties  are  enacted  against  the  breach  of  this 
regulation,  and  in  case  of  the  signature  by  any  director  or  registered 
officer  signing  any  declaration,  account  or  statement  under  the  act, 
knowing  the  same  to  be  false  in  any  particular ;  or  being  otherwise 
guilty  of  any  offence  against  the  act  (h). 


(a)  Sects,  i,  5. 
(J)  Sect.  6. 

(c)  Sect.  7. 

(d)  Sects.  8,  9. 


(e)  Sect.  10. 
(/)  Sects.  11, 12. 
(.g)  Sect.  14. 
(A)  Sects.  15, 16,  17. 
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Nothing  in  the  act,  or  in  any  account,  statement  or  declaration  Nothing  to  affect 
under  it,  affects  in  any  action  or  suit  any  question  respecting  any  pSj"&c.  °' °°'"' 
loan,  debt,  liability,  mortgage,  bond  or  debenture  stock,  as  between 
a  railway  company  or  any  director  or  officer  of  a  railway  company 
on  the  one  side,  and  any  person  or  class  of  persons  on  the  other 
side  (i).  And  an  account,  statement  or  declaration  under  the  act  is 
not  admissible  as  evidence  in  favour  of  a  railway  company  of  the 
truth  of  any  matter  therein  stated  (Ic). 

1827. 

The  particulars  required  to  be  specified  in  the  half-yearly  account  Particaiai»  ot 
under  section  5  are-  loanoapiud. 

(1.)  The  statutes  under  the  powers  of  which  the  company  have 
contracted  any  mortgage  or  bond  debt,  existing  at  the  end 
of  the  half-year,  or  have  issued  any  debenture  stock  then 
existing,  or  under  which  any  then  existing  mortgage  or 
bond  debt  or  debenture  stock  has  been  confirmed,  or  under 
which  they  have  any  subsisting  power  to  contract  any 
mortgage  or  bond  debt,  or  to  issue  any  debenture  stock, 
either  on  fulfilment  of  any  condition  or  otherwise. 

(2.)  The  amounts  of  the  mortgage  or  bond  debt  or  debenture 
stock  thereby  authorized  or  confirmed. 

(3.)  Whether  or  not  by  any  such  act  or  acts  the  obtaining  the 
certificate  of  a  justice  or  sheriff  for  any  purpose,  or  the 
obtaining  the  assent  of  a  meeting  of  the  company,  has  been 
made  a  condition  precedent  to  the  exercise  of  the  power 
thereby  conferred,  of  borrowing  on  mortgage  or  bond,  or  of 
creating  and  issuing  debenture  stock. 

(4.)  The  date  at  which  such  condition  has  been  fulfilled. 

(6.)  The  amount  or  aggregate  amount  under  the  powers  of  such 
act  or  acts  actually  borrowed  up  to  the  end  of  the  half-year, 
on  mortgage  or  bond  (distinguishing  them),  and  then  being 
an  existing  debt,  and  of  debenture  stock  actually  issued  up 
to  that  time  and  then  existing. 

(6.)  The  amount  or  aggregate  amount  remaining  to  be  borrowed. 

The  second  and  every  subsequent  half-yearly  account  to  show 
also, 

(7.)  The  items  described  in  paragraphs  (2)  and  (5)  of  this  part 
of  the  present  schedule  for  two  consecutive  half-years,  and 
the  increase  or  decrease  of  any  of  those  items  in  the  second 
of  those  half-years  as  compared  with  the  first  {I). 

18S8. 

The  particulars  to  be  stated  as  to  the  new  borrowing  powers  Particulars  of 

new  borrowing 
are —  powers. 

(1.)  The  act  of  parliament  conferring  the  power  to  borrow  on 
mortgage  or  bond,  or  to  issue  debenture  stock,  either  on 
fulfilment  of  any  condition  or  otherwise. 

(i)  Sect.  18.  (0  First  Sched.,  Part  I. 

(J)  Sect.  19. 
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(2.)  The  amount  ot  mortgage  or  bond  debt  or  debenture  stock 
thereby  authorized. 

(3.)  Whether  or  not  by  such  act  the  obtaining  a  certificate  of  a 
justice  or  sheriff  for  any  purpose,  or  the  obtaining  of  the 
assent  of  a  meeting  of  the  company,  has  been  made  a  condi- 
tion precedent  to  the  exercise  of  the  power  thereby  con- 
ferred of  borrowing  on  mortgage  or  bond,  or  of  creating 
and  issuing  debenture  stock. 

(4.)  The  date  at  which  such  condition  has  been  fulfilled  (m). 

1829. 

Declaration.  The  declaration  to  be  placed  on  mortgage  deeds  and  bonds  (each 

officer  who  signs  declaring  for  himself)  declares  that  the  deed  or 
bond  is  issued  under  the  borrowing  powers  of  the  company  as  regis- 
tered on  the  day  of  ,  and  is  not  in  excess  of  the  amount 
there  stated  as  remaining  to  be  borrowed ;  with  the  necessary  varia- 
tions. 

(m)  First  Sched.,  Part  II. 
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ADDITIONAL  or  AUXILIARY  SECURITY  (1832)  (1838). 

AGREEMENT  or  CONTRACT  aceompanied  with  a  dBposit 
(1841). 

ANNUITY  (1831). 

ASSIGNMENT  or  ASSIGNATION  (1839). 

BACK  BOND  (1841). 

BILL  OP  SALE.    See  Moetgagb.  1 830. 

Every  aflSdavit  (a),  renewing  the  registration  of  a  bill  of  sale,  shall 
bear  an  adhesive  common  law  stamp  of  the  value  of  5s. 

A  copy  of  a  bill  of  sale  is  not  to  be  filed  in  any  court,  unless  the 
original,  duly  stamped,  is  produced  to  the  proper  officer  (J). 

BOND,  COVENANT  or  INSTRUMENT  of  any  kind  whatso-        1831. 
ever (c) — 

(1.)  Being  the  only  or  principal  or  primaiy  security  for  any 
annuity  (except  upon  the  original  creation  thereof  by  way  of  sale 
or  security),  or  of  any  sum  or  sums  of  money  at  stated  periods,  not 
being  interest  for  any  principal  sum  secured  by  a  duly-stamped 
instrument,  nor  rent  reserved  by  a  lease  or  tack. 

For  a  definite  and  certjiin  period,  so  that  the  total  amount  to  be 
ultimately  payable  can  be  ascertained, 

The  same  ad  valorem  duty  as  on  a  bond  or  covenant  for  such 
total  amount. 
For  the  term  of  life  or  any  other  indefinite  period, 

For  every  5?.,  and  also  for  any  fractional  part  of  hi.  of  the 
annuity  or  sum  periodically  payable,  2«.  6c?. 
(2.)  Being  a  collateral  or  auxiliary  or  additional  or  substituted        1 832. 
security  for  any  of  the  above-mentioned  purposes,  where  the  prin- 
cipal or  primary  instrument  is  duly  stamped. 

(a)  Bills  of  Sale  Act,  1866,  29  &  bill  of  sale  not  duly  Stamped  at  the 

30  Vict.  c.  96,  s.  6.  time  of  filing  the  copy,  if  the  defi- 

(J)  Stamp  Act,  1870,  33   &   34  ciency  of  duty  and  the  penalty  were 

Vict.  c.  97,  8.  67.    It  was  held  that  paid.    {Bellamy  v.  Saull,  4  B.  & 

the  corresponding  provision  of  21  S.  265  j  32  L.  J.,  Q.  B.  366.) 
&  25  Vict.  c.   91,  s.  84,   did  not  (c)  Stamp  Act,  1870,  c.  97,  Sch. 

prevent  the  giving  in  evidence  of  a 

F  4 
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Where  the  total  amount  to  be  ultimately  payable  can  be  ascer- 
tained, 

The  same  ad  valorem  duty  as  a  bond  or  covenant  of  the  same 
kind  for  such  total  amount. 
In  every  other  case, 

For  every  5?.,  and  also  for  any  fractional  part  of  61.  of  the 
annuity  or  sum  periodically  payable,  Qd. 

BOND  accompanied  with  a  deposit  of  title  deeds  for  making  a 
mortgage,  wadset  or  other  security  on  any  estate  or  property  therein 
comprised.    See  Mortgage. 

BUILDING  SOCIETY  (1848). 

1 833,  COGtNOVIT.  a  mere  cognovit  requires  no  stamp  (d)  ;  but  in 
certain  cases  it  becomes  liable  to  be  stamped  as  an  agreement.  To 
create  this  liability,  it  seems  that  there  must  be  mutuality  in  the 
agreement  (e)  ;  and  no  liability  arises  by  a  mere  stipulation  that  the 
defendant  will  take  no  advantage  of  the  giving  of  the  cognovit  before 
declaration  (/),  or  that  time  shall  be  given  for  payment  (^),  or  that 
in  default  of  payment  on  a  certain  day  the  plaintiff  may  sign  final 
judgment  and  issue  execution  (h) ;  though  where  the  cognovit  pro- 
vided for  payment  of  the  debt  by  instalments,  a  stamp  was  held  to 
be  necessary  (i). 

COLLATERAL  SECURITY  (1832)  (1845). 

CONDITIONAL  SURRENDER  (1841). 

COPYHOLD  (1846). 

COVENANT  for  securing  the  payment  or  repayment  of  money  or 
the  transfer  or  retransfer  of  stock  (1837)- 

1 834.  COVENANT  (Jc).  Any  separate  deed  of  covenant  fnot  being  an 
instrument  chargeable  with  ad  valorem  duty  as  a  conveyance  on  sale 
or  mortgage),  made  on  the  sale  or  mortgage  of  any  property  and  re- 
lating solely  to  the  conveyance  or  enjoyment  of,  or  the  title  to,  the 
property  sold  or  mortgaged,  or  to  the  production  of  the  muniments 
of  title  relating  thereto  or  to  all  or  any  of  the  matters  aforesaid: 

Where  the  ad  valorem  duty  in  respect  of  the  consideration,  or 
mortgage-money,  does  not  exceed  10s., 

A  duty  equal  to  the  amount  of  such  ad  valorem  duty. 
In  any  other  case,  10«. 

(d)  Ames  v.  Hill,  2  B.  &  P.  150.         (,7i)  Brwy  v.  Hanson,  8  M.  &  W. 

(e)  Per  Taunton,  J.,  Green  v.      668;  but  see  Ames  v.  Hill,  supra. 
Gray,  1  Dowl.  P.  0.  150.  (i)  Reardon  v.  Smabey,  4  East, 

(/)  Green  v.  Ctra/y,  supra.  188. 

(y)  Jay  v.  Wan-en,  1  0.  &  P.  (k)  Stamp  Act,  1870,  33  &  34 

632;  Morley  v.  Hall,  2  Dowl.  P.  C.  Vict.  c.  97,  Sched. 
494. 
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DEBENTURE  for  securing  the  payment  or  repayment  of  money 
or  the  transfer  or  retransfer  of  stock.    See  Mortgage. 

DEED  containing  an  obligation  to  infeft  any  person  in  heritable 
subjects  in  Scotland,  under  a  clause  of  reversion,  as  a  security  for 
money  (1841). 

DEFEASANCE  of  any  conveyance,  disposition,  assignation  or 
tack  apparently  absolute,  but  intended  only  as  a  security  for  money 
or  stock  (1841). 

DEPOSIT  of  title  deeds  (1841). 

DISCHARGE  (1840). 

DISPOSITION  (1841). 

DUPLICATE  (0  or  counterpart  of  any  instrument,  chargeable  with       1 836. 
any  duty. 

Where  such  duty  does  not  amount  to  five  shillings, 
The  same  duty  as  the  original  instrument. 
In  any  other  case,  5s. 

The  duplicate  or  counterpart  of  an  instrument  chargeable  with 
duty  (except  the  countei-part  not  executed  by  the  lessor  or  grantor 
of  a  lease),  is  not  deemed  duly  stamped  unless  stamped  as  an  original 
instrument,  or  unless  it  appears  by  some  stamp  thereon  that  the  full 
duty  has  been  paid  on  the  original  instrument  (m), 

EIK  to  a  reversion  (1841). 

EXEMPTIONS.     Instruments  for  the  sale,  transfer  or  other  dis-        1 836. 
position,  either  absolutely  or  by  way  of  mortgage  or  otherwise,  of 
any  ship  or  vessel,  or  any  part,  interest,  share  or  property  of  or  in 
any  ship  or  vessel  (n). 

And  see  Building  Societies  (1848) ;  Land  Tax  Securities 
(1823). 

FOREIGN  SECURITY.    See  Mortgage  (1849). 

FURTHER  CHARGE  (1841)  (1845). 

FUTURE  ADVANCES  (1843). 

HERITABLE  BOND  a841). 

INSURANCE  0843). 

MARKETABLE  SECURITY  (1837)  (1842). 

(?)  Stamp  Act,  1870,  c.  97,  Sch.  (w)  Stamp    Act,    1870,    Sched. 

(to)  Id.  and  s.  93.  "  General  Exemptions." 
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1 837.  MORTGAGE  (o)  a841),  BOND,  DEBENTURE,  COVENANT, 
WARRANT  OF  ATTORNEY  to  confess  and  enter  up  judgment, 
and  FOREIGN  SECURITY  of  any  kind  (except  mortgage  of  any- 
stock  or  marketable  security): 

(1.)  Being  the  only  or  piuncipal  or  primai-y  security  for— 

The  payment  or  repayment  of  money,  not  s.  d. 

exceeding    251. 0  8 

Exceeding      251.  and  not  exceeding    501.        .  1  3 

„              501.               „                 lOOZ.        .  2  6 

100?.               „                 150Z.        .  3  9 

\50l.               „                200i.        .  6  0 

„             2001.               „                2501.        .  6  3 

„            250?.               „               300?.        ,  7  6 

300?. 

For  every  100?.  and  also  for  any  fractional  part 

of  lOOZ.  of  such  amount 2  6 

Mortgage  of  any  stock  or  marketable  security  (p): 
For  every  5,000?.  and  also  for  any  fractional 
part  of  5,000?.  of  the  amount  secured     .        .  10    0 

1 838.  (2.)  Being  a  collateral  or  auxiliary,  or  additional  or  sub- 

stituted security,  or  by  way  of  further  assurance 
for  the  above-mentioned  purpose,  where  the  prin- 
cipal or  primary  security  is  duly  stamped : 
For  every  100?.,  and  also  for  any  fractional  part 
of  100?.  of  the  amount  secured        .        .        .06 

1839.  (3.)  Teatjsfeb,  Assignment,  Disposition,  or  Assigna- 

tion of  any  mortgage,  bond,  debenture,  covenant, 
or  foreign  security,  or  of  any  money  or  stock 
secured  by  any  such  instrument,  or  by  any  ■war- 
rant of  attorney  to  enter  up  judgment,  or  by  any 
judgment  (1845) : 

For  every  100?.,  and  also  for  any  fractional  part 
of  100?.  of  the  amount  transferred,  assigned, 

or  disponed 0    6 

And  also  where  any  further  money  is  added  to 
the  money  already  secured.... The  same  duty 
as  a  principal  security  for  such  further  money. 

1 840.  (4.)  Reconveyance,  Release,  Discharge,  Surrender, 

Resurrender,  Warrant  to  vacate,  or  Re- 
nunciation of  any  such  security  as  aforesaid,  or 
of  the  benefit  thereof,  or  of  the  money  thereby 
secured  (except  release  or  dischai-ge  of  a  mortgage 
of  stock   or   marketable    security  which   is  not 
chargeable  with  any  ad  valorem  duty)  (p) : 
For  every  100?.,  and  also  for  any  fractional  part 
of  100?.  of  the  total  amount  or  value  of  the 
money  at  any  time  secured   .        .        .        .06 

(o)  Stamp  Act,  1870j  c.  97,  Sched.         (p)  Stamp  Act,  1871,  c.  4,  s.  6. 
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The  term  mortgage,  means  (5-)  a  secm-ity  by  way  of  mortgage  for        1841. 
the  payment  of  any  definite  and  certain  gum  of  money  (r)  advanced  what  instrnments 

,..,1,.  -13  ,.  J  \  ■>  included  under 

or  lent  at  the  time,  or  previously  due  and  owing  or  foreborne  to  be  "mortgage." 
paid,  being  payable,  or  for  the  repayment  of  money  to  be  thereafter 
lent,  advanced  or  paid,  or  which  may  become  due  upon  an  account 
cuiTcnt  together  with  any  sum  already  advanced  or  due,  or  without, 
as  the  case  may  be ;  and  includes  conditional  surrender  by  way  of 
mortgage,  further  charge,  wadset,  and  heritable  bond,  disposition  (s), 
assignation,  or  tack  in  security,  and  eik  to  a  reversion  of  or  affecting 
any  lands,  estate  or  property  («),  re^  or  personal,  heritable  or 
moveable,  whatsoever  (1843) : 

Also  any  deed  containing  an  obligation  to  infeft  any  person  in  Obugntumto 
an  annual  rent,  or  in  lands  or  other  heritable  subjects  in  Scotland  "*"" 
under  a  clause  of  reversion,  but  without  any  personal  bond  or  obliga- 
tion therein  contained  for  payment  of  the  money  or  stock  intended 
to  be  secured: 

Also  any  conveyance  of  any  lands,  estate  or  property,  in  trust,  to  conveyance  in 
be  sold  or  otherwise  converted  into  money,  intended  only  as  a  secu-  """*""*«• 
rity,  and  redeemable  before  the  sale  or  other  disposal  thereof,  either 
by  express  stipulation  or  otherwise ; 

Except  where  such  conveyance  is  made  for  the  benefit  of  creditors 
generally  or  of  creditors  specified,  who  accept  the  provision  made 
for  payment  of  their  debts  in  full  satisfaction  thereof,  or  who  exceed 
five  in  number : 

(jr  Stamp  Act,  1870,  c.  97,8.106.  &  P.  644  s  1D.&L.473;  Lysaght 

(?•)  The  definite  and  certain  sum  {Lessee  of)  v.  Cnneady,  10  Ir.  L.  R. 

of  money  here  referred  to  is  the  269);    and   premiums  on  policies 

principal  sum  secured  without  re-  and  costs  of  obtaining  new  policies, 

gard  to  interest,  although  interest  {Lawrence  v.  Boston,  7  Exch.  28; 

be  secured  from  a  day  prior  to  the  21  L.  J.,  Ex.  49  (1843)-)    And  the 

date  of  the  security;   provided,  it  stamp  was  held  sufficient,  though 

seems,  it  do  not  appear  on  the  deed  an  uncertain  sum  not  otherwise  re- 

that  interest  was  then  due.    Held  coverable  was  charged,  where  it  was 

as  to  55  Geo.  3,  Barker  v.  Sma/rk,  not  shown  that  the  amount  of  it 

7  M.  &  W.  590 ;  on  a  bond,  Bavies  with  the  principal  debt  would  ex- 

T.  Heath,  3  C.  B.  938.    And,  under  ceed  the  sum  for  which  the  deed 

the  same  act,  without   regard  to  was  stamped.  {Paddon  v.  Bartlett, 

money  which  the  mortgagee  in  that  2  A.  &  E.  9;  5  N.  &  M.  1.    See 

cbaracter  is  entitled  to  receive,  and  also  Watson  v.  Macquire,  5  C.  B. 

which  is  only  a  charge  on  the  pro-  836.) 

perty,  and  does  not  constitute  a  debt  («)  This   is   a    technical   word, 

recoverable  at  law  between  the  par-  which  refers  only  to  a  Scotch  in- 

ties.    Such  are  costs  incurred  in  re-  strument.    {Harris  v.  Birch,  9  M. 

covering  the  debt  with  interest  (i>oe  &  W.  591.) 

d.  Soruton  v.  Snaith,  8  Bing.  146;  (*)  A  policy  of  insurance  is  pro- 

1  Moore  &  S.  230);  taxes  payable  perty  within  the  Stamp  Act.  {Cald- 

in  respect  of  the  mortgaged  pro-  ivell  v.   Dawson,  5  Exch.   1;    56 

perty  or  debt,  and  interest  {Doe  d,  Geo.  3,  c.  184.)    So  of  the  good- 

Merceron  v.  Bragg,  8  A.  &  E.  620) ;  will  of  a  trade.    {Potter  v.  Commis- 

costs  incurred  in   the  renewal  of  sioners   of  Inland   Revenue,   10 

leases  or  otherwise  {Wroughton  v.  Exch.  147.) 
Ttirtle,  11  M.  &  W.  661;  3  Nev. 
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Defeasance,  &0.:  -^^o  any  defeasance,  letter  of  reversion,  back  bond,  declaration 
or  other  deed  or  writing,  for  defeating  or  making  redeemable,  or 
explaining  or  qualifying,  any  conveyance,  disposition,  assignation  or 
tack  of  any  lands,  estate  or  property,  whatsoever,  apparently  abso- 
lute, but  intended  only  as  a  security: 


Agreement  with 
deposit  of  deedB. 


Deposit  under 
Land  Transfer 
Act,  1862. 


Keal  bnrden  in 
Scotland. 

184S. 

Duty  on  transfer 
of  stock. 


1843. 

Duty  on  security 
for  future  ad- 
vances. 


Also  any  agreement,  contract  or  bond,  accompanied  with  a  deposit 
of  title  deeds  for  making  a  mortgage,  wadset  or  any  such  other 
security  or  conveyance  as  aforesaid,  of  any  lands,  estate  or  property^ 
comprised  in  such  title  deeds,  or  for  pledging  or  charging  the  same 
as  a  security  (u)  : 

This  includes  an  agreement  or  memorandum  in  writing,  relating 
to  the  deposit  of  a  land  certificate  under  the  Transfer  of  Land  Act, 
1862,  for  the  purpose  of  creating  a  lien  on  the  estate  and  interest  of 
the  depositor  (■«): 

Also  any  deed  whereby  a  real  burden  is  declared  or  created  on 
lands  or  heritable  subjects  in  Scotland. 

A  security  (x)  for  the  transfer  or  retransfer  of  any  stock  is  to  be 
charged  with  the  same  duty  as  a  similar  security  for  a  sum  of  money 
equal  in  amount  to  the  value  of  such  stock ;  and  a  transfer,  assign- 
ment, disposition  or  assignation  of  any  such  security,  and  a  re- 
conveyance, release,  discharge,  surrender,  resurrender,  warrant  to 
vacate  or  renunciation  of  any  such  security  shall  be  charged  with 
the  same  duty  as  an  instrument  of  the  same  description  relating  to' 
a  sum  of  money  equal  in  amount  to  the  value  of  such  stock. 

(1.)  A  security  iy)  for  the  payment  or  repayment  of  money  to  be 
lent,  advanced  or  paid,  or  which  may  become  due  upon  an  account 
current,  either  with  or  without  money  previously  due,  is  to  be 
charged,  where  the  total  amount  secured  or  to  be  ultimately  re- 
coverable is  in  any  way  limited,  with  the  same  duty  as  a  security 
for  the  amount  so  limited : 


(u)  The  liability  to  a  mortgage 
stamp  is  not  created  by  a  memo- 
randum with  deposit  of  title  deeds 
by  way  of  security,  merely  con- 
taining a  record  of  the  purpose  for 
which  the  deposit  was  made.  {Meeh 
V.  BaylAn,  31  L.  J.,  Ch.  448.)  Nor 
by  the  delivery  of  a  bill  of  lading 
and  policy  of  insurance  for  goods, 
with  a  letter  making  them  a  secu- 
rity for  advances,  although  the  me- 
morandum confer  a  power  of  sale. 
( Harris  v.  Bvroh,  9  M.  &  W.  591; 
1  Dowl.,  N.  S.  899  ;  Attenborough, 
Re,  11  Exch.  461i  25  L.  J.,  Ex.  22.) 
Nor  by  a  document  confirming  dis- 
tresses and  other  proceedings  by 
the  lender  respecting  property,  the 


deeds  of  which  had  been  previously 
deposited  with  him.  (,PyU  v.  Par- 
tridge, 15  M.  &  W.  20.)  A  bond 
has  been  held  to  be  sufficiently 
stamped  as  a  simple  bond  for  the 
retransfer  of  stock,  though  accom- 
panied by  a  collateral  security  in- 
sufficiently stamped;  and  a  bond  to 
replace  stock  accompanied  by  a  de- 
posit of  title  deeds  is  not  liable  to 
a  mortgage  stamp  as  a  bond  for 
making  a  mortgage.  {Blair  v. 
Ormond,  14  Q.  B.  732;  14  Jur. 
191;  held  under  like  words  in  48 
Geo.  3,  c.  149,  Sched.  Moi-tgage.') 

(®)  25  &  26  Vict.  c.  63,  s.  73. 

{x)  Stamp  Act,  1870,  c.  97,  s.  106. 

(y)  Id.  s.  107. 
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(2.)  Where  such  total  amount  is  unlimited,  the  security  is  to  be 
available  for  such  an  amount  only  as  the  ad  valorem  duty  impressed 
thereon  extends  to  cover : 

(3.)  Provided  that  no  money  to  be  advanced  for  the  insurance  of 
any  property  comprised  in  any  such  security  against  damage  by  fire, 
or  for  keeping  up  any  policy  of  life  insurance  comprised  in  such 
security,  or  for  effecting  in  lieu  thereof  any  new  policy,  or  for  the 
renewal  of  any  grant  or  lease  of  any  property  comprised  in  such 
security,  upon  the  dropping  of  any  life  whereon  such  property  is 
lield,  shall  be  reckoned  as  forming  part  of  the  amount  in  respect 
whereof  the  security  is  chargeable  with  ad  valorem  duty. 

1844. 

A  security  («)  for  the  payment  of  any   rent-charge,  annuity  or  Duty  on  eecurity 
periodical  payments,  by  way  of  repayment,  or  in  satisfaction  or  dis-  ijc.  ' 

charge  of  any  loan,  advance  or  payment,  intended  to  be  so  repaid, 
satisfied  or  discharged,  is  to  be  charged  with  the  same  duty  as 
a  similar  security  for  the  payment  of  the  sum  of  money  so  lent, 
advanced  or  paid, 

1845. 

No  transfer  (a)  of  a  duly-stamped  security  and  no  security  by  way  Duty  on  transfer 
of  fm'ther  charge  for  money  or  stock,  added  to  money  or  stock  pre-  °  '"'"  ^' 
viously  secured  by  a  duly-stamped  instrument,  is  to  be  chai-ged  with 
any  duty  by  reason  of  containing  any  further  or  additional  security 
for  the  money  or  stock  transferred  or  previously  secured,  or  the  inte- 
rest or  dividends  thereof,  or  any  new  covenant,  proviso,  power,  stipu- 
lation or  agreement  in  relation  thereto,  or  any  further  assurance  of 
the  property  comprised  in  the  transferred  or  previous  security. 

1846. 

(1.)  Where  (6)  any  copyhold  or  customary  lands  or  hereditaments  Duty  on  mort- 

are  mortgaged  alone  by  means  of  a  conditional  surrender  or  grant  aimle."  "'''''  ° 
(213S),  the  ad  valorem  duty  is  to  be  charged  on  the  surrender  or 
grant,  if  made  out  of  court,  or  the  memorandum  thereof,  and  on  the 
copy  of  court  roll  of  the  surrender  or  grant  if  made  in  court : 

(2.)  Where  any  copyhold  or  customary  lands  or  hereditaments  are  with  other 
mortgaged  together  with  other  property,  for  securing  the  same  money,  '"°'*'"'- 
or  the  same  stock  or  funds  before  mentioned,  the  ad  valorem  duty  is 
to  be  charged  on  the  instrument  relating  to  the  other  property ;  and 
the  surrender  or  grant  or  the  memorandum  thereof,  or  the  copy  of 
court  roll  of  the  surrender  or  grant,  as  the  case  may  be,  is  to  be 
charged  with  duty  as  if  the  surrender  or  grant  were  not  made  upon 
a  mortgage ;  but  such  last-mentioned  duty  shall  not  exceed  the 
said  ad  valorem  duty. 

1847. 

An  instrument  (c)  chargeable  with  ad  valorem  duty  as  a  mortgage  Daty  on  eettie- 
is  not  to  be  charged  with  any  other  duty  by  reason  of  the  equity  of  S  rede^pti'JS' 
redemption  in  the  mortgaged  property  being  thereby  conveyed  or 

(I)  Id.  3. 108.  C^)  M.  s.  no. 

(a)  Id.  s.  109.  («)  M-  s.  UK 
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1848. 

Duty  011  secuTittes 
to  building  socie- 
ties. 


X849. 

Meaning  of 
"  forelgu  secu- 
rity." 


1850. 

Penalty. 


1851. 

Power  to  stamp 
foreign  securities. 


limited  in  any  other  manner  than  to,  or  in  trust  for,  or  according  to 
the  direction  of,  a  purchaser  (?  mortgagor). 

The  exemption  (d)  from  stamp  duty  conferred  by  the  act  of  the 
sixth  and  seventh  years  of  King  William  the  Fourth,  chapter  thirty- 
two,  for  the  regulation  of  benefit  building  societies,  shall  not  extend 
to  any  mortgage  to  be  made  after  the  passing  of  this  act,  except  a 
mortgage  by  a  member  of  a  benefit  building  society  for  securing  the 
repayment  to  the  society  of  money  not  exceeding  five  hundr«d 
pounds. 

The  term(6)  "foreign  security"  means  and  includes  every  security 
for  money  by  or  on  behalf  of  any  foreign  or  colonial  state,  govern- 
ment, municipal  body,  corporation   or  company,  bearing  date  or 
signed  after  the  3rd  day  of  June,  1862  (except  an  instrument  charge- 
able with  duty  as  a  bill  of  exchange  or  promissory  note), — 
(1.)  Which  is  made  or  issued  in  the  United  Kingdom  (/) ;  or 
(2.)  Which,  the  interest  thereon  being  payable  in  the  United 
Kingdom,  is  assigned,  transferred  or  in  any  manner  negotiated 
in  the  United  Kingdom. 

Every  person  (g)  who  in  the  United  Kingdom  makes,  issues,  as- 
signs, transfers  or  negotiates  any  foreign  security,  not  being  duly 
stamped,  shall  forfeit  the  sum  of  twenty  pounds. 

The  commissioners  (fi)  may  at  any  time,  without  reference  to  the 
date  thereof,  allow  any  foreign  security  to  be  stamped  without  the 
payment  of  any  penalty,  upon  being  satisfied  in  any  manner  that  they 
may  think  proper,  that  it  was  not  made  or  issued,  and  has  not  been 
transferred,  assigned  or  negotiated  within  the  United  Kingdom,  and 
that  no  interest  has  been  paid  thereon  within  the  United  Kingdom. 

RECONVEYANCE  (1840). 

RELEASE  (1840). 

RENUNCIATION  (1840). 

RESURRENDER  (1840). 

SETTLEMENT  of  equity  of  redemption  (1847). 

STOCK  (1837)  (1842). 

SURRENDER  (1840)  (1841). 


((?)  Stamp  Act,  1870, 0.97,8.112. 
(e)  Stamp  Act,  1871,  c.  4,  s.  2. 
(/)  See   GrenfeU   v.   Commis- 
Honers  of  Inland  Bevenne,  L,  B., 


1  Ex.  Diy.  243. 
(ff)  Stamp  Act,  1871,  c.  4,  s.  3. 
(A)  Stamp  Act,  1870,  c.  97,  s.  115. 
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TACK  IN  SECURITY  (1841). 

TRANSFER  (1845). 

TRANSFER  OF  LAND  ACT  (1841). 

WADSET  (1841). 

WARRANT  OF  ATTORNEY  (i)  to  confess  and  enter  up  a  judg- 
ment given  as  a  security  for  the  payment  or  repayment  of  money  or 
for  the  transfer  or  retransfer  of  stock.    See  Mortgage. 

WARRANT  TO  VACATE  (1840). 

(i)  The  defeasancie  on  a  warrant      an  agreement.  ( Camthorne  v,  Eol- 
of  attorney  is  part  of  it,  and  does       ten,  1  B.  &  P.,  N.  R.  279.) 
not  require  an  additional  stamp  as 
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The  references  are  to  the  Pages. 
ACCESSOEY.    See  Pled&b.  ' 

ACCIDENT, 

omission  by,  of  requisites  of  mortgage  may  be  supplied,  13. 

ACCOUNTANT, 

has  specific  lien,  198. 

ACCOUNTS.    See  Costs  ■,  Interest  ;  MoBTGAaEE ;  Ebnts. 

where  absent  incumbrancers  bound  by,  ii.  920. 

when  remainderman  bound  by,  ii.  920. 

when  mortgagor  and  his  assignee  bound  by,  ii.  921. 

insolvent,  heir  and  married  woman,  ii.  921. 

transferee  and  surety,  ii.  922. 

co-defendants,  ii.  922. 

where  accounts  may  be  opened  or  surcharged  and  falsified,  ii.  92.^. 

when  opened  between  solicitor  and  client,  ii.  923. 

when  particular  statement  of  error  necessary,  ii.  924. 

when  errors  corrected  or  offered  to  be  correoted,'ii.  924. 

amount  of  error  not  material,  ii.  924. 

not  purged  by  set-off  of  errors,  ii.  924. 

whether  several  accounts  surcharged  by  errors  in  some,  ii.  924. 

when  settled  account  proved,  ii.  925. 

prayer  for,  is  equivalent  to  offer  to  pay  balance,  ii.  925. 
Against  mortgagor, 

mortgagee  entitled  to  immediate  account,  ii.  925. 

how  far  debt  proved  by  production  of  security,  ii.  926. 

when  evidence  of  payment  or  inquiry  necessary,  ii.  925,  926, 

what  entries  in  books  admissible,  ii.  926. 

evidence  of  debt  to  solicitor  for  costs,  or  money  lent,  ii.  926. 

where  no  account  of  profits  pendente  lite,  ii.  927. 

account  of  rents  received  by  heir,  ii.  927. 

no  account  of  rents  against  mortgagor  or  persons  claiming  under  hiffl  or 
receiver,  ii.  927,  928. 

right  to  rents  and  growing  crops  when  mortgagee  is  out  of  possession,  ii.  928. 

of  payments  to  mortgagee  without  notice  of  assignment,  ii.  930. 
AgoAnst  mortgagee, 

no  account  against  iond  fide  purchaser  of  security  as  to  purchase-money, 
ii.  930. 

rule  of  civil  law  upon  this  subject,  ii.  931,  n. 

where  assignee  takes  subject  to  liabilities  of  former  owner,  ii.  931. 

or  is  in  confidential  relation  with  mortgagor,  ii.  931. 

or  is  tenant  for  life  or  surety,  ii.  932. 

effect  of  cesser  of  confidential  relation  before  purchase,  ii.  932. 

whether  mortgagee  after  payment  is  trustee  within  rule,  ii.  933. 

where  inquiry  as  to  circumstances  of  assignment,  ii.  933. 

manner  of  charging  creditors  who  buy  from  themselves,  ii.  934. 

how  evidence  taken  as  to  state  of  accounts,  ii.  934. 

where  creditor's  books  admitted  as  evidence,  ii.  935. 
Against  mortgagee  in  possession.    See  POSSESSION. 

must  be  diligent,  ii.  936. 

accounts  for  rents  during  possession,  ii.  935, 

how  far  pawnee  accounts  for  profits,  ii.  935. 

where  mortgage  is  in  form  of  trust,  ii.  936. 

where  mortgagee  is  liable  for  not  taking  possession,  ii.  937. 
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ACCOUNTS— continued. 
Against  mortgagee  in  possession — eontinued. 

trustee  only  during  possession,  ii.  936. 

mortgagee  must  account  to  oynieta  of  equity  of  redemption,  ii.  937. 

when  liable  to  account  to  puisng  incumbrancer,  ii.  937,  938. 

where  allowed  surplus  rents  paid  to  mortgagor,  ii.  938. 

where  chargeable  with  surplus  rents,  ii.  938. 

apportionment  of  rent  under  erroneous  lease,  ii.  938. 

account  between  execution  creditors  where  prior  incumbrancers,  ii.  938. 

how  guardian  being  assignee  of  mortgage  accounts,  ii.  939. 

solicitor  paying  client's  mortgages,  ii.  9.S9. 

mortgagee  in  possession  must  generally  account  to  mortgagor,  notwithstanding 
assignment,  ii.  939. 

how  creditor  accounts  where  he  is  at  first  receiyer,  ii.  940. 

assignee  of  tenant  for  life  of  equity  of  redemption  does  not  acconnt  as  mort- 
gagee in  possession,  ii.  940. 

account  in  case  of  fraudulent  conveyance,  ii.  940, 

how  elegit  creditor  accounts,  ii.  941. 

acconnt  against  crown,  ii.  941. 

when  occupation  rent  .charged,  ii.  942. 

when  account  of  rents  given  on  pleadings,  ii.  942. 

no  account  of  renta  after  redemption,  ii.  943. 

form  of  account  against  mortgagee  in  possession,  ii.  943. 

possession  as  mortgagee  must  be  shown,  ii.  943. 

effect  of  possession  under  agreement  or  forfeiture,  ii.  944. 

when  mortgagee  must  acconnt  according  to  actual  value,  ii.  944. 

mortgagor  should  give  notice  that  estate  can  be  made  more  productive,  ii.  944. 

for  what  rent  mortgagee  accounts,  ii.  945. 

what  payments  for  estate  allowed  to  mortgagee,  ii.  945. 

when  insurances,  ii.  946,  947. 

rights  and  liabilities  of  mortgagee  when  in  possession,  ii.  948. 

when  in  possession  of  mines,  ii.  949. 

liability  as  to  repairs,  ii.  949. 

when  he  may  be  paid  for  improvements,  ii.  950,  951. 
Tailing  leith  rests, 

how  accounts  against  mortgagee  are  usually  adjusted,  ii,  987. 

how  taken  with  rests,  ii.  957,  958. 

when  rests  directed,  ii.  958. 

when  not  directed  though  possession  taken  Without  arrear  of  interest,  ii.  958, 
969. 

generally  no  liability  to  rests  if  none  when  possession  taken,  ii.  959. 

otherwise  when  acconnt  settled,  ii.  959. 

when  mortgagee  in  occupation  is  within  principle  as  to  rests,  ii.  960. 

forms  of  directions  to  make  rests,  ii.  960,  n. 

adverse  claimant  snbject  to  rests,  ii.  960. 

j:ests  must  be  directed  by  decree,  ii.  960. 

ground  for,  ought  generally  to  be  laid  in  pleadings,  ii.  960. 

where  ordered  in  other  cases,  ii.  961. 

orderedj  if  mortgagee  state  accounts  falsely,  ii.  961. 

where  on  footing  of  a  former  decree,  ii.  961. 

application  of  receipts  between  dates  of  rests,  ii.  961. 

how  terms  of  decree  for,  carried  out,  ii.  961 ,  962. 
Carrying  on  accounts, 

accounts  carried  on,  if  rents  received  after  certificate,  ii.  962. 

how  mortgagee  accounts  subsequently,  ii.  963. 

further  acconnt  necessary  by  receipt  of  rent  after  default,  ii.  963. 

course  when  profits  received  at  irregular  periods,  doubtful,  ii.  963. 

ACCRETIONS, 

to  security,  right  of  mortgagee  to,  305. 
of  pledgee,  306. 

ACKNOWLEDGMENTS.    See  Limitations. 
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ADMINISTRATOR.    See  Executob. 
ADMIRALTY  DIVISION, 

jurisdiction  of,  over  claims  of  mortgagees  of  ships,  64. 

bottomry  bonds  enforceable  in,  86. 

order  of  Admiralty  Court,  for  payment  of  money  had  foi'ce  of  judgment,  119, 
120. 

sales  by,  622. 

ADMITTANCE, 

nature  of  surrenderee's  interest,  before,  21. 

lord  cannot  compel  mortgagee  to  take,  except  by  custom,  22. 
ADVOWSON, 

mortgagee  of,  entitled  to  sale  and  foreclosure,  615. 

AGENT.    See  Factoh;  BankIbe  aud  Bill  Bbokeb;  Pabtneb. 
specific  lien  of,  against  principal,  213,  214. 
lien  of  ship's  husband,  master  of  ship,  and  army  agent,  214. 
how  far  agent  has  general  lien,  214. 
cannot  generally  pledge  principal's  property,  289. 
exceptions  to  rule,  289. 
may  tender  debt  for  principal,  ii.  794. 
effect  of  purchase  of  incumbrance  by,  ii.  932. 

AGISTMENT, 

of  cattle,  no  lien  for,  180. 

ALDERNEY, 

a  home  port,  97. 

ALLOWANCES.    See  Pay. 

ANNUITANT, 

remedy  of,  with  power  of  entry,  327. 

ANNUITY, 

with  clause  of  repurchase,  effect  of,  20. 
circumstances  indicative  of  loan,  21. 
when  included  in  "rents"  in  judgment  actSj  471. 
rules  as  to  interest  on  arrears  of,  ii.  989,  993. 
decree  for  redemption  of,  ii.  1045. 

ANTICHRilSE, 

nature  and  effect  of,  4,  n. 

APPARENT  POSSESSION, 

what  is,  under  Bills  of  Sale  Act,  54. 

APPROPRIATION.    See  Payment. 

of  general  payments,  rules  as  to,  ii.  798 — 801. 

ARBITRATOR, 

has  specific  lien,  198. 

ARMY  AGENT, 
lien  of,  214. 

ARREARS, 

rules  as  to  interest  on,  ii.  974—978. 

ASSIGNEE.    See  ACCOUNTS;  Paetibs. 

of  mortgagor,  right  of,  to  redeem,  ii.  764 — 767. 
of  security,  rules  as  to  accounts  against,  ii.  930. 
right  of,  to  costs,  ii.  1000. 

ASSIGNMENT.      See    Equitable    Assignment  ;    Costs  ;    Moetgaoe  j 
Tbansfbb  of. 

ASSUMPSIT, 

where  mortgagee  may  sue  in,  373. 
where  pawnee  may  sue  in,  374. 
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ATTACHMENT  OF  DEBTS.    See  Gabnishee  Okdee. 

ATTESTATION, 

of  warrant  of  attorney,  how  made,  111 — 114. 

ATTORNEY.    See  Solicitor;  Wabrant  op  Attorney. 
attestation  by,  of  warrant  of  attorney,  110 — 114. 
lien  of,  upon  fruits  of  judgment,  158—167.    See  Liens. 
and  client,  opening  accounts  between,  ii.  923. 

ATTORNEY-GENERAL, 

where  he  should  be  party  to  mortgage  suit,  ii.  887,  899,  90B. 
costs  of,  claiming  ineffectually  on  behalf  of  crown,  ii.  1028. 

ATTORNMENT.    See  Mortgagor)  Mortgagee;  Rents. 

to  mortgagee,  or  under  judgment,  excepted  from  attornments  void  under 

11  Geo.  2,0.  19.. 440,  n. 
mortgage  good  against  tenant  without,  440. 
remedies  under  tenancy  created  by,  446. 
devise  of  mortgaged  estate  where  mortgagor  had  attorned,  449. 
effect  of,  by  mortgagors  holding  moieties,  449. 
notice  to  tenant  after  mortgage  without  attornment  or  consent  insufficient,  451. 

AUCTIONEER, 

has  specific  lien,  198. 

AUSTRALIA, 

liens  on  wool  and  mortgages  of  cattle  in,  26,  ii. 

3ANKER, 

entitled  to  general  lien,  218. 

under  general  law  merchant,  219. 

lien  of,  in  respect  of  bills  discounted  or  accepted,  218 — 220. 

none  for  deficiency  of  private  account  against  trust  account,  220. 

where  he  may  pledge  customers'  negotiable  securities,  297. 

BANKRUPTCY.    See  Priority  by  Statute. 

no  lien  on  proceedings  in,  or  on  books  or  certificate  of  bankrupt,  182. 
nor  in  favour  of  trustee  on  dividend,  182. 
securities  relating  to  affairs  of  bankrupt,  252,  253. 

jurisdiction  in,  over  pay  and  pension  of  naval,  military,  and  civil  officers,  256. 
statutory  securities  by  bankrupt's  trustee,  280. 
trustee  in,  of  mortgagor  may  be  sued,  ii.  887. 
Proof  in, 
right  of  proof,  in  respect  of  vendor's  lien,  626. 
creditor  proving  for  whole  debt  must  generally  give  up  security,  630. 
when  creditor  is  entitled  to  full  benefit  of  security,  530. 
garnishee  order  makes  holder  a  secured  creditor,  531. 
rule  in  bankruptcy  applies  in  administration  and  in  winding-up  of  companies, 

531. 
exception  of  rule  as  to  proof,  where  security  is  on  estate  of  another,  532. 
application  of  exception,  532—534. 

where  debt  is  contracted  without  authority  of  creditor,  634. 
cases  of  joint  and  separate  debts  and  estates,  634. 
where  consideration  for  debt  proved  was  interest  on  secured  debt,  535. 
security  abandoned  by  proof  without  disclosure,  635. 
after  election,  proof  not  to  be  retracted,  535. 
where  part  of  estate  is  unsaleable,  635. 
where  different  securities  are  given  for  further  charge,  636. 
where  creditor  has  securities  belonging  to  debtor  of  bankrupt,  536. 
where  assignees  ordered  to  endorse  deposited  bill,  536. 
proof  where  surety  applies  for  sale,  536. 
proof  and  payment  on  sale  by  annuity  creditor,  536. 
proof  by  secured  creditor  desiring  to  vote  for  assignees,  537. 
assignees  cannot  abandon  mortgaged  property  except  for  benefit  of  creditors, 
537. 
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'BAVKnVFTCY— continued. 
Proof  in — continued, 
act  of,  does  not  create  notice,  587. 

effect  of  Fines  and  Recoveries  Act  upon  defective  assurance  bv  bankruot. 
ii.  696—598.  '  *^  ' 

trastee  in,  of  mortgagor  may  redeem,  ii.  770. 
court  of,  has  jurisdiction  over  priorities,  ii.  674. 
right  of  mortgagee  seeking  relief  in,  to  interest,  ii.  974. 

BENEFIT  BUILDING  SOCIETIES  ACT, 

committee  cannot  deposit  deeds  of  members,  264. 

powers  of  borrowing  of,  264. 

redemption  under,  ii.  781. 

liability  of  borrowing  member,  ii.  782—785. 

right  of  company  borrowing  of  building  society  to  redeem,  ii.  785. 

jurisdiction  of  courts  of  equity  not  affected  by  act,  ii.  785. 

effect  of  redemption  suit  by  member  of,  ii.  786. 

monthly  payments  to,  charge  of,  affects  franchise  of  owner,  443,  n. 

receipt  under,  revests  estate,  ii.  1068. 

BILL  BROKER.    See  Banker. 

where  he  may  pledge  bills  held  for  discount,  298. 

not  for  money  already  due,  298. 

cannot  mix  customer's  bills  and  pledge  in  bulk  except  by  custom,  298, 

BILL  OF  SALE, 

of  chattels,  effect  of,  24. 

possession  of  creditor  not  necessary  for  validity  of,  24. 

but  continued  possession  of  debtor  fraudulent,  unless  notice  to  holder,  24. 

what  instruments  included  in,  under  Bills  of  Sale  Act,  52. 

stamps  on,  ii.  H71. 

BILLS  OF  LADING  AMENDMENT  ACT, 
effect  of,  ii.  854,  866. 

BLDLS  OF  SALE  ACT, 
registration  under,  48—68. 

-  where  necessity  for  registration  under,  arises,  49. 
against  whom  not  necessary  for  validity  of  instrument,  50. 
effect  of  execution  against  unregistered  bill  of  sale,  50. 
requisites  of  formal  parts  of  bill  of  sale,  60,  61. 
where  original  schedule  is  lost,  52. 
form  of  aflSdavit  of  witness,  52. 

where  bill  of  sale  subject  to  defeasance,  condition  or  declaration  of  trust,  52. 
what  included  in  terms  "  bill  of  sale"  and  "  personal  chattels,"  52 — 54. 
when  personal  chattels  are  in  apparent  possession  of  maker  of  bill  of  sale,  64. 
Irish  act  concerning,  55. 
whether  registration  under,  avoided  by  creation  of  tenancy  determinable  on 

payment  of  debt,  55. 
renewal  of  registration,  56. 
what  property  affected  by,  57. 

BLEACHER, 

right  of,  to  general  lien,  200,  u. 

BOND  DEBTS, 

interest  on,  ii.  978. 

BONDS, 

relating  to  securities  on  property,  stamps  on,  ii.  1171. 

BOTTOMRY, 

nature  and  effect  of  contract  of,  8,  86. 

how  effected,  85. 

bottomry  bond,  when  assignable,  85, 

requisites  of,  85,  88,  89,  92. 

what  will  operate  as,  85. 

M,      VOL.  II.  4  G 
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BOTTOMRY— continued. 

when  execution  may  precede  or  follow  loan,  86. 

favoured  in  law,  86. 

by  what  courts  and  law  determined,  86. 

upon  what  it  operates,  87. 

liability  to,  of  freight,  87. 

when  it  may  be  made  upon  cargo,  87,  88. 

ship  and  freight  liable  before  cargo,  87. 

previous  transhipment  of  cargo  not  necessary,  88. 

object  of,  is  supply  of  necessities  of  ship,  85,  88. 

for  what  purposes  money  may  and  may  not  be  raised  upon,  89,  90. 

how  far  loan  must  hare  been  made  in  contemplation  of  bottomry,  90. 

when  loan  raised  on  personal  credit,  90,  91. 

effect  of  lien  by  foreign  law,  91. 

presumption  in  favour  of,  91. 

where  collateral  security  may  be  taken,  91,  92. 

responsibilities  compared  with  those  of  lender  on  infant's  estate  under  Hindoo 

law;  100,  n. 
how  far  debtor  to  ship  can  lend  on  bottomry,  92. 
when  bond  becomes  payable,  92. 
how  far  particular  voyage  must  be  stated,  92. 
meaning  of  port  of  destination,  93. 
when  intention  to  incur  maritime  risk  implied,  93. 
when  only  on  part  of  voyage,  93. 
reservation  of  maritime  interest,  93,  91. 
who  may  grant,  94,  95. 
foundation  of  power,  88,  94. 
effect  of  master's  arrest,  95. 
how  long  master's  power  available,  95. 

when  consent  of  owners  of  ship  and  cargo  to  bottomry  necessary,  95,  96. 
managing  owner  can  bind  co-owners,  96. 
duty  of  master  to  advertise,  97. 
for  what  voyages  bond  may  be  made,  97,  98. 
when  voyage  incomplete  or  abandoned,  98. 
who  bound  by  bond,  98,  99. 
how  far  agent  of  ship  can  lend  on,  99. 
lender  should  inform  master  or  owner  of  necessity  for,  99. 
responsibilities  of  lender,  99, 100. 
priority  of,  ii.  649.    See  Peioeity. 
bond  only  discharged  by  total  loss,  ii.  881. 

BRISTOL  BAEGAIN, 
nature  of,  240. 

British  guiana, 

right  by  law  of,  of  person  who  pays  off  debt,  ii.  831,  n. 

BROKER.    See  Bill  Broker. 

entitled  to  general  lien  in  certain  cases,  216,  217. 
right  of  insurance  broker,  217. 
where  acting  for  agent,  217. 
under  general  law  merchant,  219. 

CALICO  PRINTER, 

entitled  to  partial  general  lien,  200. 

CALLS, 

unpaid,  power  of  company  to  mortgage,  267, 268. 

CANAL  COMPANY, 

notice  of  assignment  of  shares  of,  necessary,  641,  n. 

CANONRY, 

how  far  profits  of  assignable,  257. 
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CAPTURE, 

of  ship,  affects  whole  property  without  regard  to  rights  of  neutrals  or  others, 
ii.  881. 

CARGO.    See  Bottomry  ;  Respondentia. 

of  whale  ship  will  not  pass  by  assignment  of  ship  under  "  appurtenances,"  64. 

CARRIER, 

ground  of  his  right  to  lien,  186. 

extent  of  his  lien,  188. 

where  general  lien,  200. 

lien  does  not  extend  to  person  of  or  clothes  worn  by  passenger,  188. 

where  it  extends  to  stolen  goods,  188. 

is  only  for  price  of  carriage,  188. 

where  stage  coachman  has  privilege  of,  188. 

CELLARER:, 

has  specific  lien,  198. 

CERTIFICATE, 

of  registry  of  ship  cannot  be  pledged,  62. 

CERTIFICATED  CONVEYANCER, 
has  specific  lien,  198. 

CESTUIS  QUE  TRUST, 

when  right  of  accrues  under  Statute  of  Limitations,  if,  737. 

right  of,  to  redeem  leaseholds  in  Ireland,  ii.  767. 

when  necessary  parties  to  mortgage  suits,  ii.  907,  908. 

distinction  where  trastecs  of  settlements  have  no  funds,  ii.  909. 

or  estate  is  represented  by  infant  heir,  ii.  909. 

where  cestuis  que  trust  under  settlement  are  infants,  ii.  909,  910. 

in  redemption  suit  where  one  mortgage  only  is  in  trust,  ii.  910. 

where  one  of  several  cestuis  que  trust  sues,  others  must  be  joined,  ii.  911. 

supposed  distinction  between  joint  tenants  and  tenants  in  common  not  tenable, 

ii.  911. 
not  necessary  in  suit  by  trustee  as  to  mortgage  made  under  power,  ii.  912. 
in  redemption  by  representatives  of  deceased  trustee  or  by  surviving  trustee, 

ii.912. 
in  suit  by  several  trustees  where  cestuis  que  trust  numerous  and  fluctuating, 

ii.913. 
scheduled  creditors,  ii.  913.  __ 

where  mortgage  was  in  breach  of  trust,  ii.  914. 
equitable  tenant  in  tail  where  object  is  to  sell  estate,  ii.  914. 
in  suit  by  executor  to  realize  debt  due  from  co-executor,  ii.  914. 
in  suit  for  sale  of  settled  estate,  ii.  914. 
in  suit  by  equitable  mortgagee  to  enforce  specific  performance  of  sale  under 

power,  ii.  914. 
part-owner  of  debt  secured  to  another  person,  ii.  915. 

CHARGE, 
effect  of,  8. 

when  created  by  covenant,  agreement  or  bond,  77—80. 
admission  of  parol  evidence  to  establish,  80. 

CHARGING  ORDER.    See  Stop  Oedee. 
nature  and  effect  of,  115,  116. 
what  property  it  affects,  115,  116. 
how  entitled  and  made,  116. 
how  made  absolute,  117. 
may  be  discharged  or  varied,  117. 
order  extends  to  all  debtor's  interest,  116. 
effect  of  order  nisi  upon  priority,  ii.  668. 

CHARITABLE  TRUSTS  ACTS, 
securities  nnder,  ii.  1133. 

4g2 
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CiHATTELS.    See  Fixtuebs. 

may  be  mortgaged  or  pledged  without  writmg,  23. 

effect  of  redemise  of,  by  mortgagee,  24. 

where  chattels  not  existing,  incomplete,  or  of  uncertain  nature,  may  be  mort- 
gaged, 24,  25. 

subsequent  ratification  or  licence  to  take  possession  probably  not  now  neces- 
sary, 26,  27. 

effect  of  mortgage  of  future  chattels  in  equity,  26. 

intention  must  be  shown  to  mortgage  after  acquired,  27. 

what  are  personal  under  Bills  of  Sale  Acts,  52. 

when  mortgagee  may  bring  trespass  or  trover  in  respect  of,  456. 

notice  of  securities  on,  when  necessary,  538. 

redemption  of,  ii.  732. 

where  redeemable  on  notice  by  mortgagee  he  must  give  reasonable  notice,  457. 

damages  of  mortgagor  where  reasonable  notice  not  given,  457. 

mortgage  of,  as  collateral  security,  should  preserve  right  to  immediate  sale, 
ii.  1046. 

CHOSES  IN  ACTION, 

how  far  included  in  stat.  13  Eliz.,  227. 

equitable  assignee  of,  takes  subject  to  equities,  ii.  647. 

CHEONOMETEE, 

when  it  passes  by  mortgage  of  ship,  31. 

CLERK  OF  THE  PEACE, 

emoluments  of,  not  assignable,  256. 

COACHMAKEB, 

has  specific  lien,  198. 

CO-DEBTOE, 

has  rights  of  surety  under  Mercantile  Law  Amendment  Act,  ii.  831. 

COGNOVIT.    See  Wabeant  of  Attobnet. 

provisions  as  to,  under  1  &  2  Vict.  c.  110.  .110, 113. 
when  liable  to  be  stamped,  ii.  1172. 

COLLATERAL  ADVANTAGE, 
not  allowed  to  mortgagee,  241. 

COLLATERAL  SECURITY.    See  Policy  op  Instjeance. 

COLONIES,  BRITISH, 

how  far  English  mortgage  law  prevails  in,  7,  n. 

COMMISSION, 

of  partition  no  lien  on,  182. 
of  ofiicer  not  assignable,  264. 

COMMISSIONER, 

for  taking  acknowledgments  has  specific  lien,  198. 
for  taking  evidence  has  lien,  183. 

COMMISSIONERS  CLAUSES  ACT, 
securities  according  to,  ii.  1133. 

COMMITTEE, 

of  lunatic,  his  right  to  redeem,  ii.  761. 

COMPANIES  ACTS, 

production  of  documents  under,  213. 
statutory  mortgages  under,  ii.  1137. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT, 
notice  under,  548. 

COMPANIES,  PUBLIC, 

effect  of  securities  upon  property  of,  262—268. 
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CONCEALMENT, 

of  security,  a  criminal  offence,  ii.  728,  n. 

CONDITION.    See  Ebdbmption. 

effect  of  non-performance,  of ,  in  mortgage,  11. 

proviso  for  repurchase  upon  non-performance  of,  15,  16. 

where  upheld,  15 — 17. 

that  conveyance  shall  be  void  or  creditor  reconvey  on  certain  payment,  16. 

in  settlement  when  construed  as  security,  19. 

effect  of  breach  of,  in  mortgage  of  copyholds,  22. 

performed  by  payment  before  the  day  if  accepted  by  creditor,  ii.  788. 

or  by  tender,  ii.  788. 

CONDITIONAL  SALE, 
or  settlement,  15 — 19. 

operation  of,  may  depend  upon  circumstances,  18, 19, 
no  foreclosure  under,  20. 
evidence  of  intention  in  making,  18,  19. 

CONDITIONAL  SUREENDER.    See  Copshold. 
nothing  passes  by,  till  entry  on  roll,  21. 
how  far  lord  bound  to  accept,  where  made  upon  trusts,  20,  21. 
stamps  on,  ii.  1114. 

CONEIRMATION  OF  SALES  ACT, 
sales  under,  620. 

CONSIGNTIE, 

when  mortgagee  of  West  India  estate  may  receive  commission  as,  ii.  956. 

CONSOLIDATION  OF  SECURITIES.    See  Peioeity,  Equitable. 

CONTRIBUTION,  ii.  699—703.    See  Liability. 

CONVERSION, 

of  mortgaged  estate  by  sale  under  power,  497. 
of  real  estate,  intention  must  be  shown,  641. 

CONVEYANCE, 

purporting  to  be  absolute  when  construed  as  mortgage,  13. 
with  proviso  for  repurchase,  effect  of,  16, 

CONVEYANCER, 

has  specific  lien,  198. 

COPYHOLD, 

how  mortgage  of,  is  effected,  21. 

where  copyholds  are  held  for  lives,  22. 

not  included  in  stat.  Westminster  2nd,  103. 

how  far  included  in  statute  13  Eliz.,  227. 

are  included  in  27  Eliz.,  234. 

mortgagee  of,  may  sue  before  admittance,  504. 

when  re-admittance  or  entry  of  satisfaction  necessary,  ii.  1067. 

stamps  on  securities  relating  to,  ii.  1177. 

COPYHOLD  ACTS, 

securities  under,  ii.  1143. 

CORPORAL  TOUCH, 

how  far  necessary  to  vest  goods  in  consignee,  ii.  863. 

COSTS. .  See  Oedeb  tor  Payment  of  Money. 
evidence  of  debt  to  solicitor  for,  ii.  923. 
general  right  of  mortgagee  to,  ii.  999,  1000. 
costs  of  proceedings  in  action,  ii.  1000. 

costs  in  respect  of  several  estates  where  redemption  only  of  one,  li.  1000. 
assignee  of  mortgagee  acquires  his  right  to  costs,  ii.  1000. 
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COSTS— contvmed. 

right  of  defendants  in  suits  concerning  nnconscientions  bargains,  ii.  1001 . 
first  mortgagee  not  entitled  to  indemnity  as  against  assignee  of  equity  of  re- 
demption, ii.  1001. 
coats  where  light  to  redeem  or  foreclose  is  doubtful,  ii.  1002. 
mortgagee  may  lose  right  to,  or  be  ordered  to  pay  costs,  ii.  1002. 
but  claim  against  mortgagee  must  be  included  in  inquiry,  ii.  1002. 
order  for  costs  against  mortgagee  not  necessarily  for  personal  payment, 

ii.  1002.  _.  _  ' 

direction  to  tax  mortgagee's  costs  amounts  to  direction  to  pay,  ii.  1003. 
objection  to  order,  should  be  made  at  hearing,  ii.  1003. 
where  mortgagee  made  liable  to  costs,  executors  filing  new  bill  have  no  costs 
>     till  payment  of  first  costs,  ii.  1003. 
where  mortgagee  liable  to  costs  is  insolvent  he  shall  not  receive  general  costs, 

ii.  1003. 
mortgagee  liable  to  costs  where  guilty  of  misconduct  or  oppression,  or  has 

caused  improper  expenses,  ii.  1003,  1004. 
must  not  incur  unnecessary  costs,  ii.  1005. 
liable  for  costs  incurred  by  improper  joinder  of  parties,  ii.  1005. 
for  costs  incurred  after  full  payment  or  actual  tender,  ii.  1006. 
application  that  mortgagee  may  pay  subsequent  costs  should  be  made  at 

hearing,  ii.  1007. 
where  nothing  due  at  filing  of  bill,  mortgagee  bears  aU  costs,  ii.  1007. 
and  costs  of  proceedings  where  overpaid,  ii.  1007. 

mortgagee  in  possession  has  general  right  to  costs  of  taking  account,  ii.  1008. 
where  mortgagee  or  other  accounting  party  loses  vouchers,  ii.  1008. 
Under  decree  for  sale, 
costs  generally  paid  with  principal  and  interest  out  of  produce,  ii.  1008. 
mere  consent  of  mortgagee  to  sale  will  not  deprive  him  of  right  to  costs, 

ii.  1009.       ' 
otherwise  if  mortgagee  seeks  remedy  actively  or  claims  more  than  is  due, 

ii.  1009,  1110. 
where  puisng  incumbrancer  is  the  means  of  securing  fund  his  costs  paid  first, 

ii.  1010. 
mortgagee  of  term  retains  priority  as  to  costs  though  reversion  sold,  ii.  1010. 
costs  of  owner  of  share  of  estate  and  his  incumbrancers  go  to  first  incum- 
brancer, ii.  1010. 
Costs  of  egmtahle  morigagee, 
equitable  mortgage  or  lien  gives  same  right  to  costs  as  legal  mortgage, 

ii.  1010. 
memorandum  necessary  to  give  right  to,  on  sale  in  bankruptcy,  ii.  1011. 
where  trustee  of  bankrupt  may  become  liable  to,  ii.  1011. 
where  memorandum  will  not  carry  costs,  ii.  1011. 
what  memorandum  suificient,  1012. 
where  memorandum  lost,  ii.  1012. 
right  to,  on  application  for  leave  to  bid,  ii.  1013. 
where  mortgagee  is  purchaser,  ii.  1013. 
general  right  to,  of  lender  on  bottomry,  ii.  1013. 
(H  incumbrancers  wider  Lands  Cla/mes  Act,  ii.  1013 — 1015. 
Costs  and  expenses  disbursed, 
what  costs  mortgagee  entitled  to  be  repaid,  ii.  1015. 
mortgagee's  claim  to,  should  appear  on  record,  ii.  1016. 
allowance  of  costs  disbursed  is  in  discretion  of  court,  ii.  1016. 
none  in  respect  of  improper  or  useless  litigation,  ii.  1017. 
when  to  mortgagee  in  trust,  ii.  1017. 
when  mortgagee  accepts  money  paid  into  court,  ii.  1018. 
or  resists  redemption  on  tender,  ii.  1018. 
in  respect  of  advances  for  protection  of  fund  without  notice  of  security 

thereon,  ii.  1018. 
of  and  incident  to  preparing  mortgage  not  mortgagee's  costs,  ii,  1018. 
mortgagee's  solicitor  has  no  right  to,  of  unsuccessful  negotiation  for  security 

ii.  1018. 
otherwise  where  court  authorizes  mortgage  of  infant's  estate,  ii.  1018. 
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COSTS— continued. 

Costs  and  empenses  disbursed — continued. 

what  inelnded  in  agreement  for  costs  of  intended  lender,  ii.  1019. 

liability  of  mortgagor  and  his  assignee  to  indemnify  estate  against  coats  of 
protecting  title,  ii.  1019. 

right  of  mortgagee  to  indemnity  for  legal  and  reasonable  acts,  ii.  1019. 

where  person  in  respect  of  whose  interest  costs  were  incurred  might  have  been 
a  co-plaintifiB,  ii.  1020. 

mortgagee's  acta  mnst  have  been  reasonable,  ii.  1020. 

where  mortgagor  liable  for  costs  of  assignment,  ii.  1021. 

costs  of  mortgagee's  bankruptcy  trustee,  ii.  1021. 

of  assignment  by  mortgagee,  ii.  1019,  1021. 

of  trusts  created  by  mortgagee,  ii.  1021. 
Incurred  by  loss  of  deeds, 

liability  of  mortgagee  for  such  costs,  ii.  1022. 
Of  assignment  pendente  lite,  ii.  1023. 
0/  reooHveyanoe, 

generally  borne  by  mortgagor,  ii.  1023. 

where  mortgagee  or  his  heir  is  lunatic,  ii.  1023. 

where  he  is  trustee  and  lunatic,  ii.  1024. 

where  estate  devised  to  trustees  or  descended  on  infant,  ii.  1024. 

of  surrender  or  conveyance  to  equitable  mortgagee,  ii.  1025. 

arising  out  of  suit  to  enforce  improper  agreement  to  assign,  ii.  1025. 

out  of  improper  assignment  of  debt,  ii.  1025. 

of  suit  for  assignment  brought  against  trustee  of  mortgagee,  ii.  1026. 

right  of  mortgagee's  solicitor  claiming  lien  to  costs  of  mortgagor's  petition 
for«delivery  of  deeds,  ii.  1026. 

when  mortgagor  pays  costs  of  order  for  delivery  of  deeds  in  court,  ii.  1026. 

of  trustees  under  settlement  of  equity  of  redemption,  ii.  1026. 

of  parties  made  necessary  by  act  of  mortgagor,  ii.  1027. 

of  solicitor  to  suitor's  fund  where  guardian  to  infant  defendant,  ii.  1027. 
Of  disclaiming  parties, 

of  representatives  of  insolvent  estate,  ii.  1027. 

general  rights  of  disclaiming  defendants  to,  ii.  1028. 

proper  form  of  disclaimer,  ii.  1028,  1029,  1031. 

rule  where  defendant  has  never  claimed,  ii.  1030,  1031. 

distinction  where  plaintiff's  application  to  defendant  to  pay  debt  alleged  and 
denied,  ii.  1031. 

where  assignee  disclaimed  equity  of  redemption,  but  claimed  another  interest, 
ii.  1032. 

defendant  need  not  prove  absence  of  interest,  ii.  1033. 

where  defendant  obliged  to  go  into  evidence  in  support  of  disclaimer,  ii.  1033. 
Costs  after  judgment,' 

where  they  may  be  added  to  debt,  ii.  1033,  1034. 
Costs  of  solicitors, 

right  of  taxation  in  mortgage  cases,  ii.  1034. 

where  trustee  solicitor  agrees  with  another  to  transact  on  agency  terms, 
ii.  1035. 

in  Admiralty,  ii.  1035. 

how  scale  of,  regulated,  ii.  1035. 
On,  staying  proceedings, 

costs  of  subsequent  incumbrancers  on  offer  of  puisne  incumbrancer  to  pay 
debt,  ii.  1035. 

of  foreclosure  suit  dismissed  where  debt  satisfied  in  another  suit,  ii.  1036. 

COUNSEL, 

effect  of  purchase  of  incumbrance  by,  ii.  932. 

COUNTY  COURTS, 

judgments  of,  aided,  471. 

COUNTY  COURTS  ACT,  1865, 

jurisdiction  of,  over  foreclosure  and  redemption  suits,  ii.  714,  n. 

ordinary  relation  between  mortgagor  and  mortgagee  not  a  tenancy  within,  449. 
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COUNTY  COURTS  ACT,  1865— eontinued. 

judgments  of,  after  execution  aided  in  equity,  471. 

execution  by  bailiff  of,  475,  n. 

equitable  jurisdiction  of,  over  securities,  ii.  1151. 

COVENANT, 

for  payment,  not  necessary  part  of  a  mortgage,  11,  12, 

may  explain  intention,  13. 

where  it  creates  charge,  77 — 80. 

absolute,  not  to  call  in  money  for  certain  period,  suspends  mortgagee's  remedy, 

347,  348. 
where  mortgagee  may  sue  in,  371. 
where  implied  in  mortgage,  371,  372. 
mortgagee's  remedy  where  no  covenant,  372,  373. 
assignee  cannot  sue  on  breach  of  personal,  .S73. 
damages  for  breach  of,  to  keep  up  policy,  373. 
in  mortgage  to  building  society  to  pay  subscriptions,  not  extinguished  by 

statutory  receipt,  374. 
by  mortgagor  not  implied  in  joint  lease  by  him  and  mortgagee,  456. 
effect  of,  in  joint  lease  by  mortgagor  and  mortgagee,  456. 
to  pay  on  demand  reasonable  time  must  be  given,  457. 
when  covenant  to  pay  money  to  be  charged  is  "  estate"  within  judgment  act, 

470. 
stamps  on  deeds  of,  relating  to  securities,  ii.  1172. 

CREDITORS, 

where  general,  of  mortgagor  may  redeem,  ii.  768—770. 

CROPS, 

and  produce  of,  right  to,  412,  ii.  928, 

CROWN, 

right  of,  against  pledgee,  69. 

salvage  liens  have  priority  against,  517. 

sale,  where  estate  is  vested  in,  518. 

is  subject  to  prior  equities,  ii.  664. 

priority  of,  ii.  664,  665. 

proceedings  in  case  of  extent  after  bankruptcy,  ii.  664. 

marshalling  against,  ii.  709. 

right  of,  to  redeem  in  case  of  forfeiture,  ii.  762. 

account  of  rents  against,  under  extent,  ii.  942. 

CROWN  DEBTS, 

entered  up  against  mortgagee  paid  off,  where  not  available,  105. 

registration  of  judgments  and  securities  for,  130. 

of  execution  in  respect  of,  130. 

rights  of  crown  as  to,  ii;  664. 

statutory  discharge  of,  ii.  1170. 

in  Ireland,  ii,  1072, 

CURTESY, 

tenant  by,  his  right  to  redeem,  ii.  760. 
must  keep  down  interest,  ii.  973. 

CUSTOM, 

of  London,  as  to  sales  does  not  extend  to  pawns,  68. 

as  to  attachment  of  debts  in  Lord  Mayor's  Court,  109,  n.,  480,  483,  484. 

DEATH.    See  Peesumptioit. 

DEBT, 

benefit  of,  passes  by  transfer  of  mortgaged  estates,  6. 
right  to  call  in  may  be  postponed,  347, 
where  mortgagee  may  sue  in,  373, 
where  pawnee  may  bring,  374. 
mortgagee  not  bound  to  assign,  ii,  1065, 
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DECREE, 

form  of,  in  case  of  lunacy,  illegal  agreement  and  frand,  370. 

in  suits  by  first  mortgagee,  370. 

where  several  mortgagees  in  succession,  li.  1088. 

where  first  mortgagee  is  part-owner  of  equity  of  redemption,  ii.  1040. 

in  redemption  suit  by  pmsng  mortgagee  where  portions  of  estate  previously 

mortgaged  separately,  ii.  1041. 
how  company  disputing  security  on  shares  as  forfeited  redeems,  ii.  1041. 
how  benefit  of  set-off  given  to  mortgagor,  ii.  1041. 
where  one  estate  mortgaged  as  surety  for  another,  ii.  1042. 
where  wife  has  separate  right  to  redeem,  ii.  1042,  1043. 
in  cases  of  derivative  mortgage,  ii.  1044. 
where  some  co-owners  agree  to  sale,  and  purchaser  pays  off  mortgage  on 

entirety,  ii.  1044. 
for  redemption  of  annuity,  ii.  1045. 

where  mortgage  comprises  realty  and  personal  chattels,  ii.  1046. 
where  security  on  policy  contains  trust  of  proceeds,  ii.  1046. 
in  suit  by  mortgagee  on  behalf  of  himself  and  other  creditors,  ii.  1046. 
prefatory  matters  and  form  of  decreeing  redemption  and  foreclosure,  ii.  1047. 
on  non-payment,  ii.  1048. 
in  case  of  sale,  ii.  1048. 

where  mortgaged  estate  sold  under  extent,  ii.  1048. 
for  sale,  form  of,  ii.  1077—1079.    See  Sale. 
forms  of,  in  mortgage  suits.    Appendix,  ii.  1112 — 1129. 

DECREE  OR  ORDER  EOR  PAYMENT  OF  MONEY.    See  Notice  by 
Records. 
where  it  has  force  of  judgment  under  judgment  acts,  119. 
how  process  obtained,  119. 
what  kind  of  judgment  within  act,  120,  121. 
when  and  how  enforced,  121. 
nature  of  proceeding,  121. 
to  what  orders  for  costs  act  applies,  122. 
effect  of  orders  to  enter  up  judgment  for  taxed  costs,  122. 
where  judgment  is  entered  np  on  contingent  debt,  123. 
order  must  be  for  payment  to  creditor  himself,  123. 
does  not  apply  to  money  ordered  to  be  paid  into  court,  123. 
to  orders  of  what  courts  judgment  acts  apply,  123,  125. 

DEEDS.    See  Solicitor,  Lien  op. 
mortgagee  in  fee  entitled  to,  306. 

termor  for  years  not  entitled  to  those  relating  to  freehold,  307. 
right  of  mortgagee  of  tenant  for  life,  307. 
special  grant  of,  or  covenant  to  deliver,  307. 
how  mortgagee  may  lose  right  to,  for  want  of  grant,  307,  308. 
effect  of  delivery  of  mortgage  deed  with  object  of  transferring  debt,  309. 
right  of  tenant  for  life  subject  to  mortgage  for  term,  309. 
mortgagee  need  not  give  up  deeds  till  actual  payment  or  tender,  309. 
nor  bound  generally  to  produce  them,  309. 
right  extends  to  drafts  and  copies,  310. 

rule  extends  generally  to  creditors  holding  deeds,  and  to  holders  of  liens,  310. 
where  mortgagee  must  produce  them,  311. 
where  he  pleads  Statute  of  Limitations,  312. 
when  plaintiff  seeking  production  must  show  interest  in,  312. 
when  mortgagee  excused  from  production,  312,  313. 
mortgagee  must  produce  where  mortgagor  was  bound  to  do  so,  313. 
no  inspection  in  favour  of  intended  transferees,  314. 
when  rule  as  to  production  applies  to  colonial  estate,  314. 
when  documents  are  not  in  power  of  mortgagee,  314. 
where  estate  is  to  be  sold,  315. 

whether  right  to  resist  production  applies  to  mortgage  deed,  315, 
mortgage  deed  must  be  produced  in  bankruptcy,  315,  316. 
order  to  produce  memorandum  of  deposit  at  common  law,  317. 
order  for  inspection  under  Evidence  Amendment  Act,  317. 
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D'EEDS— continued. 

no  production  of  deed  where  mortgagee  has  bad  title,  317. 

production  for  purpose  of  identification  only,  or  for  evidence,  317,  318. 

right  of  mortgagee  of  remainderman,  318. 

mortgagor  cannot  refuse  production  on  ground  of  mortgagee's  privilege,  318. 

nor  mortgagee  against  his  cestui  que  trust,  319. 

where  no  general  right  to  production,  none  ordered  on  cross  suit,  319. 

order  to  produce  deed  affects  every  thing  depending  upon  it,  319. 

order  for  production  of,  on  sale  for  recovery  of  crown  debts,  622. 

effect  of  possession  of,  upon  priorities,  ii.  628. 

right  of  postponed  mortgagee  to  retain,  ii.  628,  629. 

effect  of  redelivery  of,  by  incumbrancer  to  mortgagor,  ii.  630. 

effect  of  mortgagee's  neglect  as  to  getting  or  giving  up  possession  of,  ii.  869. 

possession  of,  may  be  test  of  right,  ii.  869. 

may  be  recovered  at  law  by  owner  from  bond  fide  purchaser  without  notice, 

ii.  870. 
mere  possession  of  deeds  by  mortgagor  vidll  not  postpone  mortgagee,  iii  870. 
inference  from  mortgagee's  neglect  to  obtain  or  inquire  for,  ii.  870. 
surrenderee  of  copyholds  not  inquiring  for,  postponed,  ii.  871. 
where  neglect  is  accompanied  by  fraud,  ii.  871. 

effect  of  failure  to  obtain  deeds  by  neglect  or  deceit  of  mortgagor,  ii.  871. 
where  mortgagor  makes  excuse  for  non-production,  ii.  871. 
where  mortgagor  is  not  entitled  to  hold  or  is  bound  to  retain  deeds,  ii.  872. 
where  mortgagee  obtains  deeds  with  notice  of  improper  custody,  ii.  872. 
where  mortgagee  has  given  np  deeds,  ii.  873,  874. 
where  it  cannot  be  discovered  how  mortgagor  obtained  deeds,  ii.  874. 
liability  to  costs  incurred  by  loss  of,  ii.  1022,  1023. 
ordered  to  be  delivered  on  payment  of  debt  into  court  before  settlement  of 

accounts  between  mortgagee  and  sub-mortgagee,  ii.  1044. 
duty  of  mortgagee  to  have  them  ready  on  redemption,  ii.  1098. 
delivery  provided  for  by  decree  and  order  to  stay  proceedings  at  law,  ii.  1098. 
to  what  deeds  mortgagor's  right  extends,  ii.  3098. 

where  one  mortgagor  redeems,  mortgages  transferred  by  single  deed,  ii.  1098. 
where  only  part  of  estate  reconveyed,  ii.  1098. 
purchaser's  right  to,  when  money  paid  into  court,  ii.  1098. 
as  to  afSdavit  of  documents  by  mortgagee,  ii.  1099. 
as  to  direction  in  decree  for  delivery  of  deeds,  ii.  1099. 
where  foreclosure  decree  made  without  order  against  holder  of  deeds,  ii.  1099. 
on  sale  of  ship  in  Admiralty  title  complete  without  delivery  of  register,  ii.  1099. 
where  no  order  for  delivery  of  register  against  agent  of  foreign  government, 

ii.  1099. 
ordered  in  case  of  British  vessel,  ii.  1100. 
inquiries  where  deeds  are  lost  or  stolen,  ii.  1100. 
nature  of  compensation  allowed  for  loss  of,  ii.  1100. 
mortgagee  directed  to  deliver  on  oath  attested  copies  of  destroyed  documents, 

ii.  1101. 
where  deeds  stolen,  or  cannot  be  found,  ii.  1101. 
where  deeds  lost  by  one  of  several  mortgagees,  whose  representatives  are  not 

parties,  ii.  1101. 
where  deeds  are  retained  by  attorney  of  wife  administratrix,  ii.  1101. 
compensation  may  be  given  as  general  relief,  though  indemnity  only  asked, 

ii.  1102. 
scale  of  compensation,  ii.  1102. 

DEFEASANCE, 

stamps  on,  ii.  1176. 

DEFECTIVE  ASSURANCES, 

where  defective  legal  operation  of  mortgage  made  good,  ii.  594. 
where  all  interests  are  equitable,  ii.  595. 

where  mortgagor  with  bad  title  afterwards  acquires  new  one,  ii.  595. 
effect  of  mortgagor's  covenant  for  further  assurance,  ii.  596. 
where  interest  of  conveying  parties  mistaken,  ii,  596. 
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DEFECTIVE  ASSVRASC'ES— continued. 

where  defective  assurance  made  by  tenant  in  tail,  ii.  696. 

proyisions  of  Fines  and  Recoveries  and  Bankraptcy  Acts  as  to,  ii,  696,  597. 

where  bankrupt  not  compelled  to  exercise  power  of  disposition  under  sect.  64, 

ii.  698. 
where  judgment  debtor  ordered  to  disentail,  ii.  598. 
of  ships  not  according  to  statute,  formerly  not  helped  in  equity,  ii.  599. 
questions  as  to  rights  under,  may  be  settled  in  mortgage  suits,  ii.  699. 

DELIVERY  OF  POSSESSION.    See  Reconveyance  ;  Pledge. 
mortgagee  bound  to  restore  estate  on  redemption,  ii,  1061. 

DEMAND, 

covenant  to  pay  on,  imports  reasonable  time,  467. 

DEMURRAGE, 

shipowner  has  no  lien  for,  193. 

DERIVATIVE, 

mortgage,  decree  in  case  of,  ii.  1044. 

where  derivative  mortgage  made  after  decree,  ii.  1045. 

DESTRUCTION, 

of  security,  effect  of,  ii.  881, 

DETERIORATION, 

mortgagee's  liability  for,  ii.  948, 

DEVISEE, 

of  equity  of  redemption  may  redeem,  ii,  771. 

DISCHARGE,  See  Destruction  ;  Fraud  j  Merger  ;  Payment  ;  Priority, 
Loss  OF)  Release;  Stoppage  in  Transitu ;  Waiver. 
how  securities  discharged,  ii.  713. 

DISCLAIMER, 

where  it  gives  right  to  costs,  ii.  1027—1033. 

where  bill  dismissed  against  defendant  filing,  ii.  1107 — 1109. 

DISCOVERY, 

right  to,  in  equity  in  cases  of  immoral  securities,  248,  252. 

DISMISSAL, 

of  redemption  suit  on  non-payment,  ii.  1105. 

where  it  operates  as  foreclosure,  ii.  1106. 

in  suit  to  redeem  annuity,  ii.  1106. 

takes  place  where  right  of  redemption  repelled,  ii.  1106. 

or  against  defendant  not  liable  to  be  foreclosed,  ii.  1107. 

or  if  plaintiff  refuse  to  ask  for  accounts,  ii.  1038,  1107. 

against  disclaiming  defendants,  ii.  1107. 

when  disclaimer  sufficient  for  the  purpose,  ii.  1107—1109. 

DISTINCT  SUMS, 

stamps  on  securities  for,  ii.  1117. 

DISTRESS, 

neglect  of  right  of,  gives  no  lien  upon  proceeds  of  sale  of  chattels,  158. 

rights  of  mortgagor  and  mortgagee  to,  under  lease  prior  to  mortgage,  441. 

where  mortgagor  remains  in  possession  under  agreement  for  tenancy,  446. 

no  tenancy  by  mere  power  of,  448. 

effect  of,  upon  goods  of  tenants  in  common,  449. 

mortgagee's  right  to,  not  affected  by  transfer  of  mortgagor's  tenancy,  449 

tenant  of  mortgagor  after  mortgage  liable  to,  by  mortgagor,  450,  452. 

mortgagee  cannot  distrain  upon  him  unless  tenancy  created,  461. 

what  recognition  of  tenancy  sufficient,  451,  452. 

.iicfi-atTier  nt  crnnrls  has  no  lien  after  reolevin.  ii.  843. 


what  recognition  or  tenancy  sumcieni,  40i,  toi. 
distrainer  of  goods  has  no  lien  after  replevin,  ii.  843. 
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DISTRINGAS, 

when  it  should  be  placed  un  fund,  546. 

DIVORCE,  COURT  OF, 

order  of,  not  a  judgment  within  1  &  2  Vict.  c.  113,  aenible,  120,  and  n.  (/;). 

DOCK  WARRANT, 

indorsement  of,  will  not  pass  property,  ii.  855. 

DOWRESS, 

right  of,  to  exoneration  out  of  husband's  estate,  ii.  684. 
right  of,  to  redeem,  ii,  769. 

DUPLICATE, 

instruments  of  security,  stamps  on,  ii.  1173. 

DYER, 

has  specific  but  not  general  lien,  198,  200. 


ECCLESIASTICAL  BENEFICES, 

charges  upon,  forbidden  by  statute,  257. 

sequestration  of,  may  be  obtained  by  trustee  in  bankruptcy,  473. 

how  afEected  by  judgment  acts,  472. 

how  far  warrant  to  enter  up  judgment  on,  is  void,  472. 

provision  for  service  of  cure,  473. 

securities  upon,  under  Gilbert's  Acts,  ii.  1130. 

under  Benefices  Plurality  Act,  1  &  2  Vict.  c.  106,  ii.  1131. 

under  Ecclesiastical  Dilapidations  Act,  ii.  1132. 

ELEGIT.    See  Execution  ;  Judgment. 

why  writ  of  execution  against  land  so  called,  103,  n. 
nature  of  interest  of  tenant  by,  103,  n. 
tenant  by,  may  distrain,  471. 

EQUITABLE  ASSIGNMENT, 
nature  and  effect  of,  8,  80. 
may  be  verbal  or  written,  81. 
.  holder  of,  subject  to  wilful  default,  81. 
requisites  of,  81,  82. 

rules  as  to  concurrence  of  holder  of  fund,  82. 
statutory  rule  as  to,  and  its  effect,  8.3,  84. 

debtor  with  notice  of,  bound  to  pay  assignee  without  indemnity,  84. 
but  only  where  his  title  is  complete,  84. 

ESCHEAT, 

right  of  redemption  in  case  of,  ii,  762. 

"  ESTATE," 

effect  of  word  in  mortgage  of  estate  and  undertaking,  267. 

ESTOPPEL, 

where  mortgagor's  lease  good  by,  452. 

mortgagor's  interest  by,  passes  by  descent  and  purchase,  463. 

in  case  of  copyholds,  453,  n. 

no  estoppel  where  mortgage  disclosed,  453. ' 

how  tenant  may  defend  action  by  mortgagor  without  denial  of  title,  463. 

where  doctrine  of,  does  not  apply  against  tenant,  454. 

EVIDENCE, 

how  security  proved  at  hearing,  307. 

where  witness  becomes  entitled  to  security,  368. 

when  payment  of  consideration  must  be  proved,  368. 

where  validity  of  security  doubtful,  369. 

practice  where  lunacy  of  mortgagor  alleged,  369,  370. 

of  debt  and  security;  367—370;  ii.  925,  926, 
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EXCHEQUEE, 

sales  in,  for  crown  debts,  521. 

EXECUTION.    See  Gabnisheb  Oedeb. 
against  pledge,  69. 

registration  of,  in  respect  of  crown  debts,  130. 

registration  of,  under  28  &  24  Vict.  c.  38  and  27  &  28  Vict.  c.  112. .  132. 
none  against  rolling  stock  or  plant  of  railway  company,  380. 
under  Judicature  Acts,  466. 

where  judgment  subject  to  condition  or  contingency,  466. 
for  a  sum  of  money  or  costs,  467. 
how  long  writ  is  good,  467. 
renewal  of,  467. 

how  long  issuable  after  judgment,  467. 
orders  of  court  or  judge  enforceable  as  judgments,  468. 
by  and  against  persons  not  parties  to  action,  468. 
what  real  estate  may  be  taken  under  1  &  2  Vict.  c.  110,  8. 11.  .468. 
provision  as  to  copyholds,  469. 
lands  need  not  be  described  by  metes  and  bounds,  469. 
right  to,  against  term  of  years,  470. 
what  personalty  may  be  taken  under  judgment  acts,  474. 
creditor  must  indemnify  sheriff  if  he  is  required  to  sue,  475. 
effect  of  seizure  by  sheriff  in  case  of  goods  and  chattels  real,  475. 
only  goods  in  debtor's  possession  can  be  seized,  476. 
and  generally  only  what  can  be  sold,  476. 
limited  interest  of  debtor  may  be  sold,  476. 
balance  in  hands  of  late  sheriff  cannot  be  taken,  476. 
property  seized  not  available  for  creditor  of  execution  creditor,  477. 
sheriff  not  compelled  to  sell  where  rent  due,  477. 
execution  against  goods  does  not  prejudice  bond  fide  title  of  third  person 

without  notice,  477. 
creditor  under,  may  buy  from  sheriff,  491. 
effect  of,  upon  creditor's  other  remedies,  ii.  839,  840. 

EXECUTORS.    See  Tbustbbs. 
securities  by,  281,  282. 

power  to  mortgage  or  pledge  personalty,  287. 
what  debts  within  power,  287. 

EXONERATION.    See  Liability. 

EXPRESS  TRUSTS, 

under  Limitation  and  Judicature  Acts,  362 — 365. 

EXTENT.    See  Cbown;  Crown  Debts. 

right  of  crown  where  mortgaged  estate  sold  under,  ii.  1048. 

EXTORTION, 

security  obtained  by,  bad,  240. 

jurisdiction  over,  not  affected  by  repeal  of  usury  laws,  or  by  act  relating  to 
sale  of  rerersionary  interests,  240. 


FACTOR.    See  Bbokeb. 
specific  lien  of,  215. 
nature  and  extent  of  his  lien,  216. 

how  far  he  might  pledge  principal's  goods  before  Factors  Acts,  290. 
in  case  of  tortious  pledge,  290. 
directions  not  amounting  to  authority  to  pledge,  290. 
effect  of  statute  4  Geo.  4,  c.  83.. 290. 
6  Geo.  4,  c.  94.. 291. 
applied  only  to  documents  intrusted  to  factor,  292. 

5  &  6  Vict.  c.  39  gave  validity  to  securities  by  agents  intrusted  with  goods  or 
documents  of  title  theretoj  292. 
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FACTO'R—eontiniied. 

Stat.  6  Geo.  i  required  possession  to  be  that  of  a  factor,  292. 

neither  this  nor  statute  of  Victoria  apply  to  servant  intrusted  with  chattels, 

293. 
not  necessary  that  sale  of  goods  should  be  agent's  ordinary  occupation,  293. 
contracts  in  consideration  of  transfer  of  other  property  subject  to  security, 

within  act,  293. 
substitution  of  goods  for  original  pledge,  294. 
pledge  must  be  for  actual  advance,  294. 
what  transactions  protected  by  act,  294., 
loan  to  pay  joint  debt  of  factor  and  lender  not  protected,  296. 
pledge  for  existing  debt  due  from  agent  not  protected,  295. 
meaning  of  documents  of  title  in  5  &  6  Vict.  c.  89.  .295. 
when  agent  is  intrusted  and  possessed  within  act,  295,  296. 
what  acts  are  pledges  or  liens  within  act,  296. 
when. loan  is  deemed  to  be  made  on  security  of  goods  or  documents  within 

act,'  296. 
what  is  a  "  contract"  or  "  advance"  with  agent  within  act,  296. 
civjl  responsibility  of  agent  not  affected,  297. 

where  goods  pledged  for  more  than  due  to  agent  with  amount  of  bills,  297. 
remedies  of  owner  of  goods  pledged  by,  297. 

PAREIEK,- 
lien  of,  198. 

FELLOWSHIP, 

of  college,  how  far  profits  of  assignable,  257. 

FEME  CbVEETE, 

bound  by  notice,  548. 

FISHERIES,  PUBLIC  WORKS  AND,  ACTS, 
securities  under,  ii.  1167. 

FIXTURES. 

when  they  belong  to  land,  27. 

where  mortgage  affects  such  as  are  subsequently  acquired,  28. 

exception  to  general  rule,  28,  29. 

rules  concerning,  apply  to  mortgages  of  leasehold  as  well  as  freehold,  and  to 

equitable  mortgages,  29. 
right  of  mortgagee  of  lessee  to  sever,  80. 
what  passes  under  term  "fixtures,"  30,  81. 
mortgagee's  right  to  prevent  removal  of,  302. 

FORECLOSURE.    See  Mortoagbb;  ObDbb  absolute;  Payment. 
none  under  Welsh  mortgage,  6. 
right  of  equitable  mortgagee  to,  6; 
none  on  conditional  sale,  20. 
none  till  default  in  payment,  847. 
time  for,  may  be  limited,  847. 
suit  for,  governed  by  8  &  4  Will.  4,.  c,  27,  s.  24  and  1  Vict.  c.  28».349.    See 

Limitations. 
how  decreed  in  case  of  security  with  illegal  agreement,  370. 
mortgagee  of  chattel  entitled  to,  486. 
bill  ought  to  be  framed  for,  604. 
where  it  may  be  had  on  bill  asking  general  relief,  604. 
owner  of  part  of  debt  cannot  have,  for  part  of  estate,  505. 
right  of,  remains  where  receipt  is  given  for  debt,  but  bills  dishonoured,  B05. 
unless  bills  taken  in  payment,  605. 
right  of,  where  mortgage  is  by  trustees  under  power,  506. 
right  to,  not  affected  by  power  of  sale,  506. 
no  right  of,  under  charge  without  condition,  506. 
nor  upon  mere  trust  for  sale  with  covenant  to  pay,  606. 
nor  where  fund  not  applicable  until  payable,'  606, 
is  strict  right  of  legal  mortgagee,  608.  , 
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FORECLOSURE— com«»Me<?. 

and  of  equitable  mortgagee  who  can  call  for  legal  security,  508. 

when  depositee  of  deeds  may  have,  509. 

mortgagee  of  equity  of  redemption  entitled  to,  E09. 

where  creditor  may  waive  right  to  legal  security,  509. 

right  of  depositee  without  agreement  for  mortgage,  509,  510. 

right  of  judgment  creditor  to,  511,  512. 

improper  where  mortgagor  interested  in  security,  518. 

none  against  crown,  518. 

nature  of  decree  for  sale  in  Ireland  lil^e  that  of  foreclosure  decree,  61 9. 

tinder  Liquidation  Act,  1868 . .  523. 

not  necessary  consequence  of  default  in  payment,  ii.  1039. 

when  it  may  be  opened,  ii.  1055.    See  Payment. 

not  opened  in  part,  ii.  1059. 

grounds  for  opening  after  inrolment,  ii.  1055,  1056. 

where  mortgagee  uses  other  remedies  after  foreclosure,  ii.  1056, 1057. 

effect  of  purchase  of  estate  by  mortgagee,  ii.  1 057. 

where  decree  obtained  by  false  evidence  or  fraud,  ii.  1058. 

after  release  of  equity  on  secret  trust,  ii.  1059. 

excess  of  value  alone  not  sufficient,  ii.  1059. 

on  evidence  of  parol  agreement,  ii.  1060. 

not  opened  on  account  of  devise  of  estate  as  a  debt,  ii.  1060. 

effect  of  direction  in  decree  for  sale  to  pay  surplus  to  tenant  for  life,  ii.  1060. 

where  right  of  redemption  not  insisted  on  at  hearing,  ii.  1060. 

on  filing  new  bill  after  acquiescence  in  decree,  ii.  1061. 

where  incumbrancer  seeking  must  give  security  for  costs,  ii.  1061. 

FOREIGN  ATTACHMENT.    See  Gaenishee  Oedbb. 

EOREEITTJRB, 

is  only  for  security,  16. 
none  in  case  of  defeasible  purchase.  16. 
effect  of  voluntary  judgment^  in  cases  of,  110. 
right  of  crown  to  redeem  under,  ii.  762. 

PRAUD, 

omission  by,  of  mortgage  requisites,  maybe  supplied,  14. 

judgment  in  case  of,  370. 

where  priority  lost  by,  ii.  869.    See  PeioeIty,  Lobs  op. 

FRAUDULENT  CONVEYANCE, 
how  account  taken  iii  case  of,  ii.  940. 

FRAUDULENT  SECURITIES, 

when  void  against  creditors  under  stat.  of  13  Eliz.,  222. 
not  against  assignee  without  notice,  223. 
when  void  against  purchasers  under  27  Eliz.,  223. 
effect  of,  in  bankruptcy,  223—225. 
provisions  apply  to  liquidation  by  arrangement,  226. 
transactions  and  executions  with  and  against  bankrupt  when  valid,  226. 
security  before  adjudication  of  bankruptcy  good,  226. 
disposal  of  property  obtained  on  credit,  227. 
Stat.  13  Eliz.,  how  far  applicable  to  copyholds,  227, 
and  to  choses  in  action,  227. 
property  not  liable  to  execution,  227. 
where  charging  order  unnecessary,  228. 

how  far  assignment  affects  rights  of  subsequent  creditor  at  law  and  in  equity, 
228. 
•     what  consideration  will  support  deed  under  statutes,  228. 
under  13  Eliz.  transaction  must  be  iondfide,  229. 
when  fraud  may  be  inferred,  229,  230.- 
how  far  deed  may  be  good  though  creditors  delayed,  230. 
subsequent  security  nnder  prior  agreement  good,  231. 
effect  of  demand  by  favoured  creditor,  231. 
where  property  delivered  secretly,  231. 
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FRAUDULENT  SECXIRlTlES-eontinved. 

where  creditor  is  debtor's  solicitor,  231. 

to  what  extent  debtor  may  assign  his  property,  232. 

what  advances  save  deed,  232,  233. 

power  to  assignee  to  carry  on  trade,  233. 

where  consideration  of  existing  debt  bad,  233. 

where  existing  security  is  discharged,  234. 

effect  of  deed  may  be  shown  by  evidence,  234. 

where  lender  has  no  notice  of  frand,  284. 

construction  of  27  Eliz.  c.  4.  .234. 

subsequent  judgment  creditor  not  purchaser  under,  235. 

circumstances  which  avoid  deed  under,  235. 

evidence  of  effect  of  deed,  235. 

may  be  made  good  by  matter  ex  post  facto,  236. 

good  against  grantor,  235.  , 

equitable  mortgagee  is  a  purchaser  within,  in  equity,  236. 

by  whom  fraudulent  deed  may  be  set  aside,  235,  236. 

where  deed  remains  in  hand  of  debtor's  agent,  236. 

inference  of  fraud  arises  from  possession  of  title  deeds,  237. 

effect  of  possession  and  reputed  ownership  of  chattels  in  bankruptcy  and  under 
statute  of  Elizabeth,  236,  237. 

possession  not  fraudulent  where  delivery  to  assignee  inconsistent  with  trans- 
action, 237. 

or  where  ownership  and  actual  possession  notorious,  237. 

other  circumstances  under  which  assignor  may  hold  possession,  237,  238. 

against  whom  assignment  good,  though  not  followed  by  possession,  238. 

ships  at  sea  and  unfinished  chattels,  238,  239. 

goods  pledged  by  vendor,  239. 

provisions  of  24  &  25  Vict.  c.  96,  ss.  75,  76,  as  to  fraudulent  pledges,  486,  n. 

FREIGHT, 

how  far  assignable  without  regard  to  shipping  acts,  63. 

cargo  of  whaler  not  incident  to  ship  as,  63. 

where  subject  of  lien,  189 — 196. 

priority  under  mortgage  of,_ii.  646,  647. 

liable  for  expenses  of  voyage,  ii.  648. 

lien  for  revivor  on  recapture  of  ship,  ii.  882. 

FRIENDLY  SOCIETIES, 

powers  of,  to  mortgage,  268. 

receipt  under  act  relating  to,  revests  estate,  Ii.  1069. 

FULLER, 

lien  of,  198,  200. 

FURTHER  CHARGE, 
stamp  on,  ii.  1175. 

FUTURE  ADVANCES, 

stamps  on  securities  for,  ii.  1176. 

GAGE, 

effect  of,  under  French  law,  7,  n. 

GAMING, 

securities  on  contracts  of,  249 — 252, 
equitable  remedies  against,  251. 
liability  to  discovery  in  respect  of,  252. 

-GARNISHEE  ORDER, 
ancient  forms  of,  109,  n. 

judgment  creditor  may  examine  debtor  as  to  debts  due  to  him,  477. 
order  to  attach  debts,  478. 
order  nisi  against  garnishee,  478. 
where  debt  attached  belongs  to  third  person,  479. 
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GARNISHEE  OKD^U—eonUniied. 
execution  against  garnishee,  479, 481. 
what  debts  may  be  attached,  479. 
rent  may  bj,  but  not  in  Mayor's  Court,  480. 
where  debtis  due  to  estate  in  course  of  administration,  480. 
creditor's  right  where  garnishee  taken  in  execution,  480. 
debts  bound  in  garnishee's  hands  by  notice,  481. 
proceeding  against  garnishee  where  liability  disputed,  482. 
what  acts  will  discharge  garnishee,  482. 
entries  of  attachments  to  be  made,  483. 

rules  in  Lord  Mayor's  Court  as  to  debtor's  right  to  take  objections,  484. 
custom  of  foreign  attachment  in  London  not  applicable  to  debts  not  Tested 
m  defendant,  484. 

GAS  COMPANY, 

notice  of  assignment  of  shares  in,  necessary,  539,  n. 

GENERAL  AVERAGE, 
lien  for,  193. 

GILBERT'S  ACTS, 

securities  upon  benefices  under,  ii.  1130. 

GOODWILL, 

benefit  of,  belongs  to  mortgagee  on  sale  of  property  to  which  it  is  attached, 
11.  1077. 

GUARDLA.N, 

where  transactions  with  ward  set  aside,  243. 

his  right  to  redeem,  ii.  761. 

may  tender  debt  for  wai-d,  ii.  794. 

effect  of  purchase  of  incumbrance  by,  ii.  932. 

when  assignee  of  mortgage,  how  he  accounts, «.  939. 

GUERNSEY, 

law  used  in,  7,  n. 
is  a  home  port,  97. 

HALF-PAY.    See  Pay. 

HEIR, 

of  mortgagee,  trustee  for  executor,  before  foreclosure  or  release,  345, 34G,  ii.  90B. 

where  absolute  title  under  Statute  of  Limitations,  347. 

of  mortgagor  may  redeem,  ii.  772. 

when  on  presniiiption  of  ancestor's  death,  ii.  772. 

must  adhere  to  alleged  title  by  descent,  ii.  776. 

right  of,  to  redeem,  destroyed  by  conversion  of  estate  by  ancestor,  ii.  776. 

of  wife  redeeming,  bound  to  pay  ofE  further  adyance  to  husband,  ii.  777. 

one  co-heiress  may  sue  the  other,  being  devisee  of  the  mortgage,  ii.  777. 

heir  and  devisee  should  not  be  co-plaintiffs,  ii.  777. 

right  of  posthumous  heir  against  mortgagor's  daughter,  ii.  777. 

is  necessary  party  to  suit  where  estate  descends,  ii.  906. 

HEIRLOOMS, 

inspection  of,  ordered  in  favour  of  trustees,  318. 

HERITABLE  BOND, 
stamps  on,  ii.  1114. 

HINDOO  LAW, 

responsibiliiy  of  lender  on  infants'  estate  under,  compared  with  that  of  lender 
on  bottomry,  100,  n. 

HORSE  BREAKER  AND  HORSE  TAMER, 
lien  of,  198, 199. 

HORSES.    See  Inkkebpee  J  Stable-Keepbe. 

M.     VOL.  II,  4  H 
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HYPOTHECA, 

effect  of,  under  Eoman  Civil  Law,  7,  n. 

HYPOTHECATION.    See  Bottomry;  Charge;  Equitable  Assignment; 
Respondentia. 
nature  and  effect  of,  8. 
is  orMnwry  or  mwritvme,  77. 
definition  of  ordinary,  77. 
definition  of  maritime,  84. 
when  it  cannot  be  rescinded,  77. 
rights  under  ordi/nary,  correspond  with  liens,  77. 

HTPOTHfiQUE, 

eifect  of,  under  French  law  and  other  foreign  laws,  7,  n. 

IDIOT, 

stranger  may  tender  debt  for,  to  save  forfeiture  at  law,  ii.  794. 

ILLICIT  INTEECOURSE, 
securities  for,  247. 

IMMORAL  SECURITIES, 

security  for  immoral  consideration  void,  247. 

effect  where  it  is  for  past  or  future  illicit  intercourse,  247,  248. 

marriage  brocage  securities,  248. 

right  to  discovery  in  cases  of,  248,  252. 

reward  for  influence  in  disposal  of  property,  249. 

for  procuring,  or  on  sale  of  public  office  of  trust,  249.    See  Offices. 

for  gaming  and  wagering  considerations,  249 — 252. 

for  obtaining  agreement  as  to  affairs  of  bankrupt,  252,  253. 

for  obtaining  withdrawal  of  bill  in  parliament,  where  good,  253. 

for  debt  arising  by  robbery,  good,  253. 

for  ceasing  from  illegal  act,  where  good,  253. 

IMPROVEMENTS, 

when  mortgagee  allowed  value  of,  ii.  950,  951. 
securities  under  Improvement  Acts,  ii.  1X51. 

INCLOSURE  ACTS, 

securities  under,  ii.  1158. 

INFANTS, 

statutory  mortgages  of  estates  of,  by  court  for  debts,  276. 

power  does  not  extend  to  raising  money  for  repairs,  276. 

where  maintenance  may  be  raised  by  mortgage,  276. 

money  of,  not  generally  lent  on  mortgage  by  Court  of  Chancery,  288,  n. 

bound  by  notice,  548. 

where  mortgage  paid  out  of  personalty  debt  kept  alive,  ii.  703. 

effect  of  fraud  by,  ii.  881. 

may  be  foreclosed,  or  a  sale  directed  against  him,  ii.  1084. 

formerly  entitled  to  show  cause  after  coming  of  age,  ii.  1084. 

whether  entitled  since  passing  of  Trustee  Act,  ii.  1083—1089. 

effect  of  giving  day  to  show  cause,  ii.  1089. 

form  of  decree  giving  day,  ii.  1090. 

no  sale  against,  unless  for  infant's  benefit,  ii.  1090. 

vesting  orders  of  trust  and  mortgage  estates  of,  ii.  1091—1097. 

when  day  given  to  show  cause  against  foreclosure,  ii.  1085. 

INNKEEPER, 

lien  of,  for  board,  &c.  of  guest,  183. 
.  ground  of  his  right  to  lien,  186. 
lien  of,  for  keep  of  horse,  187. 
who  entitled  to  lien  as  innkeeper,  187. 
where  lien  arises,  and  extent  of  it,  187. 
where  good  against  property  not  belonging  to  guest,  187. 
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INNKEEPER-  continued. 

though  not  bound  to  receive  it,  187. 

not  bound  to  inquire  into  necessity  for  supplies  furnished,  187, 188. 

^yhere  he  has  lien  for  money  lent,  188. 

lien  of,  does  not  extend  to  body  or  clothes  worn  by  guest,  188. 

cannot  generally  sell  under  lien,  486. 

INSPECTION.    See  Deeds  ;  Heiblooms. 

INSUKANCE.    See  Policy  oj?  Insueanob. 

of  lives  of  eeatuis  que  vie  cannot  be  compelled  by  court  on  mortgages  of 

estates  for  lives,  22,  n. 
when  payments  for,  allowed ;  il.  946,  947. 

INSUBEE, 

of  ships,  right  of,  as  mortgagee  to  policies  not  affected  by.Shipping  Acts,  63. 

INTEREST.    See  Set-opf;  Usury. 

no  particular  rate  necessary  in  bottomry,  if  maritime  risk  incurred,  89,  93. 

allowed  at  H,  per  cent,  on  consignees'  payments,  153. 

when  arrears  of,  may  be  tacked,  ii.  617. 

mortgagee  entitled  to,  in  lieu  of  notice,  ii.  787. 

not  payable  on  mere  contract  for  loan,  except  by  course  of  trade,  ii.  963. 

payable  generally  on  bond  and  mortgage  debts,  ii.  963. 

whether  on  security  by  deposit,  ii.  964. 

may  be  charged  under  power  to  create  charge,  ii.  964. 

where  under  testamentary  charges  and  trust  deeds,  and  awards,  ii.  964. 

arises  on  mortgage  from  day  to  day,  ii.  965. 

effect  on,  of  public  calamity  in  Ireland,  ii.  965. 

right  to,"  of  person  with  limited  interest,  ii.  965. 

effect  of  agreement  to  pay  to  certain  time,  ii.  965. 

how  charged  against  mortgagee  holding  over  or  resisting  redemption  after 

payment,  ii.  966. 
mortgagor  must  pay  up,  as  price  of  restraining  mortgagee's  remedies,  ii.  966. 
where  scrivener  is  answerable  for,  ii.  966. 
where  allowed  to  mortgagee  for  expenditure  generally,  ii.  966. 
for  working  mines  and  for  repairs,  ii.  967. 
on  debt  wfich  would  have  been  satisfied  but  for  mortgagee's  wrongful  act, 

ii,  967. 
whether  prior  incumbrancer  loses,  against  puisnfi  incumbrancer  by  laches 

only,  ii.  968. 
effect  of  mere  neglect  of  incumbrancer  to  demand,  ii.  968. 
adult  tenant  in  tail  not  bound  to  keep  down,  ii.  968. 
personal  representatives  of  adult  tenant  in  tail  who  has  kept  down  interest 

cannot  charge  reversion,  ii.  968. 
husband  of  tenant  in  tail  cannot  come  upon  estate  for,  ii.  969. 
except  after  wife's  death,  ii.  969. 
infant  tenant  in  tail  not  bound  to  keep  down,  ii.  969. 
tenant  for  life  or  years  must  keep  down  interest,  ii.  969. 
notwithstanding  absolute  power  of  appointment,  ii.  969. 
not  discharged  by  procuring  assignment  of  mortgage,  ii.  969. 
assignee  and  judgment  creditor  of  tenant  for  life  subject  to  same  equity, 

ii.  969. 
right  of  reversioner  as  against  tenant  for  life  not  paying  interest,  ii.  970. 
where  reversion  chargeable  with  arrears,  rents  being  insufficient,  ii.  970. 
where  mortgagee  allovidng  interest  to  run  in  arrear,  purchases  estate  of  tenant 

for  Hfe,  ii.  971. 
where  estate  is  partly  in  possession  of  tenant  for  life,  and  partly  of  person 

having  prior  charge  on  inheritance,  ii.  971. 
liability  of  tenant  for  life  in  remainder  as  to  arrears  of  prior  tenant  for  life, 

ii.  971. 
liability  of  tenant  for  life  as  to  arrears  of  annuities,  ii.  972. 
where  arrears  of  rent  applicable  to  interest  are  received  by  tenant  for  life, 

ii.  972. 

4h2 
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INTEREST— flflM*iM««(?.  ,     ^     „ 

right  to,  of  representatives  of  wife  on  monies  diie  from  nnsbana's  estate,  for 

which  she  was  surety,  ii.  973.  .... 

hnsband  and  wife  not  bound  to  pay  for  benefit  of  wife's  heir,  u.  973. 
tenant  by  curtesy  must  keep  down,  ii.  973. 
order  to  receiver  to  pay,  is  not  appropriation  of  rents,  ii.  ^73. 
right  to,  of  mortgagee  who  comes  to  Court  of  Bankruptcy,  ii.  974. 
On  arrears  of  annuities, 
not  generally  allowed,  ii.  974. 
exceptions  to  rule,  ii.  976. 

-where  annuitant  might  have  recovered  damages,  ii.  976. 
wtere  annuitant  is  in  actual  possession  of  rents,  il.  976. 
where  in  consequence  of  dispute  as  to  annuity  money  has  been  brought  into 

court,  ii.  977. 
right  of  creditor  under  decree  to  interest,  ii.  977. 
statutory  right-to  interest  on  debts,  ii.  977. 
On  hand  debts, 
generally  carry  none  beyond  penalty,  ii.  978. 
exceptions,  ii.  978. 

where  bond  is  tackSd  to  another  security,  ii.  978. 
where  creditor  was  a  trustee  in  possession,  ii.  979. 
On  judgment  debts,  ,  »  „   ,  .,t.  ,      ,«.      ^„ 

before  and  under  1  &  2  Vict.  c.  110,  ss.  17, 18,  and  B  &  4  Vict.  c.  10a,  3.  2C, 

ii.  979. 
under  23  &  24  Vict.  c.  127,  s.  27  (Attorneys  and  Solicitors  Act),  ii.  980. 
Conversion  of,  into  principal, 
rule  as  to  conversion  of  arrears  of,  ii.  980. 
none  by  mere  assent  of  mortgagor  to  account,  ii.  981. 
where  agreement  to  convert  inferred,  ii.  981. 

on  arrears  or  fined  for  non-payment  not  allowed  without  contract,  ii.  982. 
original  contract  for,  now  considered  valid,  ii.  988. 
interest  on  arrears  when  mortgage  discharged,  ii.  983.  _ 
mere  notice  by  mortgagee  will  not  turn  arrears  into  principal,  ii.  983. 
requisites  of  agreement,  ii.  983. 
where  infant  heir  of  mortgagor  bound  by,  ii.  984. 

agreement  in  favour  of  first  mortgagee  will  not  bind  later  incumbrancers  of 
whom  he  had  notice,  ii.  984. 
JSubseguent  interest, 
practice  as  to  allowance  of  subsequent  interest  on  enlargement  of  time  for 

redemption,  ii.  984. 
computed  on  principal  only  both  in  administration  and  foreclosure  suits, 

ii.  986. 
when  OB  principal  and  costs,  ii.  985. 

from  what  time,  where  it  runs  on  whole  sum  found  due  by  certificate,  ii.  9S5. 
where  not  reserved  by  decree  it  is  matter  of  rehearing,  ii.  985. 
Set-off  of.    See  Sbt-opi'. 
Arrears  of,  under  Statutes  of  lArmtation. 
under  3  &  4  Will.  4,  c.  27,  s.  42,  and  3  &  4  Will.  4,  c.  42,  s.  3,  and  3  &  4 
Vict.  c.  105,  a.  32  (Ireland),  only  six  years'  arrears  recoverable  against 
land,  ii.  987,  988. 
unless  in  case  of  express  trust,  ii.  988. 
but  twenty  years'  arrears  by  action  on  specialty,  ii.  988.   ■ 
effect  of  bu  Vigier  v.  Lee  and  Hunter  v.  Nockolds,  ii.  988. 
to  what  annuities  sect.  42  of  3  &  4  Will.  4,  c.  27,  applicable,  ii.  989. 
what  interest  can  be  retained  where,  after  sale  by  mortgagee,  mortgagor  sues 

for  surplus  purchase-money,  ii.  ^90. 
words  "  the  person  by  whom  the  same  is  payable"  denote  all  persons  against 

whom  arrears  may  be  enforced,  ii.  990. 
mortgagor's  acknowledgment  will  not  preserve  right  of  first  incumbrancer 

against  later  ones,  ii.  990. 
judgment  creditors  can  only  have  six  years'  interest,  ii.  990. 
effect  of  exception  in  3  &  4  Will.  4,  c.  27,  s.  42,  as  to  possession  or  receipt  of 
profits  of  land,  ii.  991. 


INDEX.  1205 

The  references  are  to  the  Fages> 

INTEREST— ooM«iwc(?. 

•  Arrears  of,  under  Statutes  of  Limitation — continued. 

court  wiil  not  enforce  obligation  indirectly  where  consequence  would  be 
evasion  of  statute,  ii.  992. 

application  of  statutes  to  suits  to  recoTer  money,  ii.  992, 

mortgage  of  canal  works  and  rates  is  within  3  &  4  Will.  4,  c.  42,  ii.  993. 

not  turnpike  tolls,  ii.  993. 

effect  upon  operation  of  statute  of  finding  that  estate  is  subject  to  incum- 
brance, ii.  993. 
Rate  of  interest, 

interest  recoverable  as  damages  after  time  for  redemption,  ii.  993. 

how  higher  rate  of  interest  reserved  in  default  of  punctual  payment,  ii.  993. 

when  condition  for  punctual  payment  must  be  strictly  performed,  ii.  994. 

whether  interest  may  be  raised  as  price  of  forbearance,  ii.  994,  995. 

practice  of  court  where  no  rate  of  interest  fixed,  ii.  996. 

in  case  of  bottomry  bond,  ii.  996,  n. 

where  absolute  deed  cut  down  to  security,  ii.  996. 

in  case  of  further  advances,  ii.  997. 

as  to  money  expended  abroad,  ii.  997. 

unwritten  agreement  for  reduction  is  good,  ii.  997. 

where  higher  rate  paid  than  reserved,  excess  may  be  deducted,  ii.  997. 

mortgagee  in  possession  only  allowed  lower  rate  reserved,  ii.  997. 

general  rate  allowed  by  court,  ii.  997. 

where  mortgagee  in  possession  holds  over,  ii.  997. 
Wften  interest  ceases, 

mortgagee  entitled  to  six  months'  interest  from  date  of  notice,  ii.  998. 

where  mortgagee  assents  to  sale  in  administration  suit,  ii.  998. 

where  mortgage  not  discharged  at  time  fixed,  ii.  998. 

when  interest  ceases  from  tender,  ii.  998. 

actual  tender  necessary,  ii.  990. 

executors'  bond  to  accept  tender  before  probate,  ii,  990. 

mortgagee  does  not  lose  interest  after  tender,  ii.  990. 

where  inquiry  necessaij  on  dispute  as  to  right  to  redeem,  ii.  990. 

INVOICE, 

will  not  pass  property  in  goods,  ii.  855. 

JERSEY, 

law  used  in,  7,  n. 
is  a  home  port,  97. 

JOINT  CREDITOR, 

payment  to  one  discharges  debt  at  law,  but  not  in  equity,  ii.  796. 

JOINT  DEBTOR, 

discharge  of  one  releases  all  at  law,  ii.  796. 

JOINT  STOCK  COMPANIES.    See  Compamibs  Acts  ;  Judgment  Cbedi- 
TOB;  Mortgagee;  Receivee. 
statutory  mortgages  by,  ii.  1137. 

JOINT  TENANTS, 

their  right  to  redeem,  ii.  766. 

JOINTRESS, 

her  right  to  redeem,  ii.  759. 

JUDGMENT.    See  Charging  Order  ;  Execution  ;  Notice  by  Record  ; 
Priority  ;  Registration  ;  Warrant  of  Attorney. 
nature  and  effect  of  judgment  debt,  103. 
'         extent  of,  under  stat.  Westminster  2. ,  103. 
effect  upon,  of  Statute  of  Frauds,  104. 
extent  of  charge  under  1  &  2  Vict,  c  110,  .104. 


restriction  upon  proceeding  under,  in  equity,  105. 
where  right  to  preference  under,  in  bankruptcy,  105. 


1206  INDEX. 

Tlie  references  are  to  the  Pages. 

JUDGMENT— co»iMiM«^.  omtr.. 

■where  not  available  against  mortgagee  paid  off  under  18  &  19  Vict.  c.  15. . 

105.  .       ,       ,  , 

under  23  &  24  Vict.  c.  38,  writ  of  execution  must  have  issued  and  been 

registered  and  executed  within  three  months  from  registration,  106. 
under  27  &  28  Vict.  c.  112,  lands  must  have  been  delivered  in  execution,  107. 
judgment  no  charge  till  sheriff's  return,  107. 
consent  order  to  enter  up  must  be  filed,  112. 
meaning  of,  in  3  &  i  Will.  4,  c.  27,  s.  40.  .352. 
gives  same  right  as  agreement  to  charge,  470. 
when  direct  charge  upon  debtor's  interest,  470. 
where  it  binds  purchaser's  interest  before  conveyance,  470. 
where  debtor's  interest  against  purchasers  under  decree  for  sale,  470. 
binds  money  covenanted  to  be  charged  on  land,  470. 
where  mortgage  debt  and  interest,  470. 
not  purchase-money  of  real  estate  converted,  470. 
release  of,  ii.  803. 
interest  on,  ii.  979. 
discharge  of  crown  debts,  ii.  1070. 
in  Ireland,  ii.  1072. 

entry  of  satisfaction  of  judgments,  ii.  1072. 
extension  of  judgment  acts  to  superior  courts,  123 — 125. 
registration  of,  necessary  upon  removal,  126. 
validity  of,  when  removed,  assumed  by  superior  court,  125. 
Voluntary, 
nature  of,  108, 109,  and  note, 
mode  of  recovering  debts  secured  by,  109. 
consequences  of  adverse  character  attributed  to,  110. 
recognition  of  voluntary  character  of,  110. 
provisions  as  to  warrants  to  confess  judgments  and  cognovits  under  3  Geo.  4, 

c.  39.. 111. 
under  modem  acts,  111. 

JUDGMENT  CREDITOR.    See  Gabnishbb  Oedee. 
when  not  purchaser  under  27  Eliz.  c.  4.  .234. 
of  public  works  only  entitled  to  receiver,  329. 
right  of,  subject  to  receiver  where  appointed,  399. 
right  limited  by  Railway  Companies  Act,  1867,  and  later  acts,  329. 
the  effect  of  scheme  filed  under  that  act,  330. 
right  of,  to  receiver  under  Municipal  Corporations  Act,  399,  n. 
has  same  remedy  in  equity  as  if  charge  agreed  to  be  made,  470,  511. 
remedy  of,  against  debtor's  equitable  interest  in  term,  470. 
right  of,  independent  of  acts,  legal  and  not  assisted  in  equity,  471. 
right  of,  to  foreclosure  and  sale,  511 — 514. 
in  case  of  public  undertakings,  514. 
of  mortgagor  may  redeem,  ii.  767. 
how  he  accounts,  ii.  941. 
form  of  order,  ii.  941,  n.  , 

JUDGMENT  OF  COURT.    See  Decekb. 

JUDGMENTS  EXTENSION  ACT,  1868, 
operation  of,  133. 

JUST  ALLOWANCES, 

where  surplus  rents  paid  to  mortgagor  before  notice  are,  ii.  938. 
in  decree  do  not  authorize  allowance  for  improvements,  ii.  952. 

LANDS  CLAUSES  ACT, 

costs  of  incumbrancers  under,  ii,  1018 — 1015. 
redemption  under,  ii.  1161. 

LAND  TAX, 

payments  for,  allowed,  ii,  945. 
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LAND  TAX  REDEMPTION  ACTS, 
securities  nnder,  ii.  1166. 

LAND  TRANSFER  ACT,  1862, 

settlement  of  priorities  under,  ii.  660. 
cancelling  securities  under,  ii.  1068. 

LEASE.     See  MOETGAGOE;  MOETOAGBE. 

how  far  mortgagee  allowed  to  take  from  mortgagor,  241,  242. 
renewal  of,  by  mortgagor,  enures  to  mortgagee  for  purpose  of  security,  305. 
.     by  mortgagee  enures  to  mortgagor  on  redemption,  306. 
where  renewed  improperly,  306. 

lease  of  mortgagor  after  mortgage  good  against  tenant  by  estoppel,  452. 
lease  good  by  estoppel  made  good  by  mortgagee's  conveyance,  452. 
where  mortgagee  of,  not  affected  by  judgment  suffered  in  ejectment  by  land- 
lord, 642,  n. 
^         payments  for  renewals  of,  allowed,  ii.  943. 

LEASEHOLDS, 

for  years,  how  mortgaged,  22. 

bound  by  judgment  acts  after  execution,  471. 

LEGAL  ESTATE.    See  Peioeity;  Tacking. 

LEGATEE, 

of  legacy  charged  on  land  may  redeem,  ii.  772. 

LESSEE, 

of  mortgagor  may  redeem,  ii.  767. 

LEX  _  ANASTASLA.NA, 

rights  of  assignee  of  security  under,  ii.  931,  n. 

LIABILITY. 

Exoneration, 
debt  of  borrower  is  only  simple  contract,  unless  bond  or  covenant  given, 

ii.  679. 
personal  liability  after  transfer,  ii.  679. 
liability  of  estate,  ii.  679. 

liability  of  personalty  not  aifected  by  mortgagee's  election  of  remedy,  ii.  67'J. 
old  rule  as  to  liability  of  personalty  as  between  mortgagor's  representatives, 

ii.  680,  681. 
rule  altered  by  Locke  King's  Act,  ii.  681,  696. 

personalty  of  heir,  devisee  or  pmchaser  of  mortgagor  not  liable,  ii.  682. 
nor  of  mortgagor  under  a  power,  nor  of  surety,  ii.  682. 
where  wife  and  husband  treated  as  surety,  ii.  682. 

presumption  that  wife's  estate  is  mortgaged  for  husband's  beneiit,  ii.  682. 
when  he  pays  off  the  mortgage,  ii.  683. 
otherwise  when  wife  inherits  mortgaged  estate,  ii.  683. 
or  mortgages  before  marriage,  ii.  683. 
principle  carried  out  in  husband's  favour,  ii.  683. 
where  estate  of  wife  not  entitled  to  exoneration,  ii.  683. 
dowress  takes,  subject  to  husband's  mortgage,  ii.  684. 
wife  exonerated  as  to  debts  not  charged  on  land,  ii.  684. 
wife's  right  of  exoneration  as  against  husband's  other  creditors,  ii.  684. 
wife  only  surety  as  to  property  not  vested  in  husband  Jjjj-e  mariti,  ii.  685. 
right  of  husband's  creditors  to  marshal,  ii.  685. 
where  husband  takes  rents  with  wife's  consent,  ii.  685. 
extent  to  which  parol  evidence  admitted  that  wife's  estate  was  mortgaged  for 

husband,  ii.  685. 
original  debtor  may  shift  primary  liability,  ii.  686. 
substituted  owner  of  mortgaged  estate  may  adopt  ijebt,  ii.  686. 
covenant  for  payment  by  substituted  owner  of  mortgaged  estate  does  not 

generally  make  personalty  liable  as  between  his  representatives,  ii.  687. 
even  where  higher  interest  given,  ii,  687. 
or  estate  held  in  common,  ii.  687. 
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LIABILITY— continued. 
Exoneration — continued. 

or  abandoned  or  imperfect  intention  of  payment  shown,  ii.  688. 

otherwise  where  special  contract  for  payment  and  benefit  accepted,  ii.  688. 

or  where  further  sum  borrowed  and  new  security  made,  ii.  688. 

or  one  Covenant  for  payment  of  debt  with  other  personal  4ebts,  ii.  688. 

or  covenant  to  convey  estate  discharged  of  debt,  ii.  688. 

intention  that  estate  shall  remain  liable  shown  by  alienation  without  indica- 
tion of  intention  to  exonerate,  ii.  688. 

where  tenant  for  life  with  power  exercises  it  only  for  purpose  of  mortgage, 
ii.  689. 

where  heir  or  devisee  acquires  mortgagor's  personalty  and  dies,  estate  not 
exonerated  by  it  in  hands  of  his  heir,  ii.  689. 

where  covenant  of  indemnity  by  heir  will  not  be  adoption  of  debt,  ii.  689. 

where  first  devisee  of  estate  being  executor  of  mortgagor  had  not  completed 
his  title  to  personalty,  ii.  689. 

debt  thrown  upon  estate  where  personalty  of  heir  or  devisee  had  not  re- 
ceived benefit,  ii.  691. 

intention  to  exonerate  personalty  should  be  clear,  ii.  691. 

in  whose  favour  exoneration  operates,  ii.  692. 

what  expressions  or  provisions  show  intention  to  exonerate  personalty,  ii.  693, 
694. 

what  expressions  will  throw  debt  on  personalty  not  otherwise  liable,  ii.  695. 
Effect  of  Locke  King's  Act,  '  ■ 

in  what  cases  it  operates,  ii.  696. 

applies  to  vendor's  lien  by  subsequent  statute,  ii.  697. 

not  to  security  which  is  not  specific,  ii.  "697.  , 

exoneration  of  realty  only  extends  to  value  of  fund  charged  by  testator, 
ii.  697. 

act  does  not  apply  where  anotheif  fund  provided  for  payment,  ii.  697. 

statutory  construction  of  "  any  contrary  or  other  intention,"  ii.  697. 
Contriiution, 

reciprocal  action  of  rights  of  contribution  and  marshallingj  ii.  699. 

order  of  liability  where  primary  fund  insufficient,  ii.  699. 

when  several  estates  liable  to  rateable  contribution,  ii.  700. 

when  contribution  prevented  by  marshalling,  ii.  701. 

effect  of  sale  or  exchange  of  part  of  incumbered  estate,  ii.  701. 

effect  of  mortgage  before  election  by  person  bound  to  elect,  ii.  701. 

where  insurance  office  has  no  contribution  in  respect  of  payment  on  mort- 
gaged policy,  ii.  701. 

no  right  of  contiibution  between  representatives  of  lunatic,  ii.  702. 

when  mortgage  paid  ont  of  lunatic's  personalty  by  order  of  court,  ii.  702. 

provisions  of  Lunacy  Act,  1853,  as  to  dealing  with  lunatic's  estate,  ii.  703. 

order  of  court  as  to  primary  fund  will  not  affect  will  of  lunatic  made  before 
lunacy,  ii.  703. 

infant's  mortgage  debt  paid  out  of  personalty  kept  alive,  ii.  703. 
Marshalling, 

effect  of  doctrine  of,  as  compared  with  right  to  throw  debt  on  another  estate 
by  means  of  redemption,  li.  703,  704. 

where  it  takes  place,  ii.  704. 

equity  will  not  marshal  where  by  aiding  one  incumbrancer  it  would  injure 
another,  ii.  705. 

exceptional  decision  in  Admiralty,  ii.  705,  n. 

second  incumbrancer  with  covenant  against  incumbrances  may   marshal 
against  subsequent  creditor  by  judgment  ov pendente  lite,  ii.  706. 

BO  tenant  in  tail  under  settlement  for  valuable  consideration,  ii.  706. 

position  of  subsequent  incumbrancer  where  assignee  for  valuable  considera- 
tion without  notice,  ii.  707. 

when  mortgagees  are  appointees  under  power,  ii.  707. 

marshalling  arrears  of  interest  on  judgments  of  tenant  for  life  as  against 
remainderman,  ii.  707. 

surety  has  benefit  of  right  of  marshalling,  ii.  707. 

and  unpaid  vendor  of  goods  against  pledgee  of  bill  of  lading,  ii,  708. 
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LIABILITY— c 

MarsJiaUing—coTitmned. 
mortgagee's  right  to  marshal  overrides  surety's  right  to  securities,  ii.  70S. 
marshalling  against  pledgee  of  agent,  ii.  708. 
marshalling  when  estates  have  descended,  ii.  708. 
when  debtor  is  bankrupt,  ii.  708. 
against  wife  mortgagor,  ii.  708. 
where  security  extended  by  crown,  u.  708. 
marshalling  against  crown,  ii.  709. 
widow  may  marshal  in  respect  of  paraphernalia,  ii.  709. 
mortgagee  of  part  of  charged  estate  may  marshal  against  part  not  charged, 

ii.709. 
mortgagee  of  chattels  distrained  may  marshal  against  assignees  of  mortgagor, 

ii.  709. 
purchaser  of  estate  bound  by  mortgagee's  right  to  marshal,  ii.  709. 
marshalling  allowed  after  payment  of  creditor  with  double  fund,  ii,  709. 
where  first  mortgagee's  right  not  interfered  with,  ii.  710. 
right  of  pecuniary  legatee  to  marshal,  ii.  710. 

marshalling  rests  upon  general  equitable  principles  of  administration,  ii.  710 
does  not  apply  where  no  question  as  to  sufficiency  of  single  fund,  ii.  710. 
applications  of  principle  of  marshalling  to  maritime  securities,  ii,  711. 
marshalling  may  be  directed  though  right  not  expressly  claimed,  ii.  712. 

LIENS.    See  Jtjdgmbnt-,  Solicitor. 
arise  by  law,  9. 
forms  of,  9. 

use  of  the  word  lion,  9,  n. 
rights  corresponding  to,  may  be  by  contract,  77. 
nature  and  incidents  of,  102. 
express  contract  for,  excludes  legal  lien,  102. 
person  holding  chattel  under  lien  need  not  produce  it,  310. 
liability  of  holder  of  chattel  under  lien  to  preserve  it,  460. 
where  preservation  causes  expense,  460. 
may  deal  with  goods  so  as  to  maintain  right,  460. 
holder  of  chattel  under,  cannot  demand  payment  for  warehouse,  460. 
chattel  held  under,  cannot  be  taken  in  execution,  476,  ii.  842. 
priority  of,  under  maritime  law,  ii,  660. 
Sow  lost, 
discharged  by  tender,  ii.  788. 

of  vendor  of  land  when  waived  by  taking  security,  ii.  834. 
of  vendor  of  goods  when  waived,  ii.  837. 
waiver  of  other  liens,  ii.  840. 
not  destroyed  by  right  of  set-off,  ii.  889. 
of  solicitors  destroyed  by  payment  to  new  solicitors,  ii.  839. 
where  lien  may  revive  by  re-possession,  ii,  843. 
by  recapture  of  ship,  ii.  882. 
parting  with  subject  of,  is  abuse  of  right,  ii.  841. 
to  what  extent  assignment  by  owner  of  lien  will  be  good,  ii.  841. 
holder  of,  cannot  retain  for  different  debt  or  under  another  right,  ii.  842. 

LIENS,  NON-POSSESSOKY.    See  Judgment. 
nature  of,  102, 139. 
Of  vendor  and  pwr chaser  of  land, 
difference  between  vendor's  lien  on  land  and  chattels,  139. 
principle  of  vendor's  lien  on  land,  139. 
'     where  it  arises,  140. 

where  principle  of,  does  not  apply,  141. 
of  purchaser  for  price  prematurely  paid,  141. 
where  it  does  not  arise,  142.  _    . 

absence  of  receipt  on  conveyance  is  notice  of,  551,  576. 
On  partnership  property,    • 
where  it  arises,  142. 

as  to  distinction  between,  and  ordinary  lien  upon  stock  m  trade,  143. 
not  available  where  continuing  partner  has  made  bond  fide  assignment,  143. 
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On  partnersJdp  property —continxieA. 

extends  generally  to  property  held  for  purposes  of  partnership,  Hi. 

not  to  property  held  in  common  by  part  owners,  144. 

only  arises  on  dissolution  of  partnership,  145. 

where  company  has  lien  on  shares  of  proprietors,  145. 

lien  belongs  to  creditors  only  in  respect  of  equities  of  partners,  145. 

where  dissolution  was  caused  by  death,  146. 

rights  of  creditors  iu  such  cases,  146. 

where  debts  incurred  by  survinng  partner  as  absolute  owner,  146. 
lAeniof  agent, 

where  agent  entitled  to  lien  in  respect  of  outlay  or  liability  for  principal,  146. 
Lien  for  expenditure, 

no  lien  generally  for  expenditure  on  another's  property,  147. 

case  of  tenant  in  common  and  joint  tenant,  147. 

under  mistake  as  to  right,  147, 148. 

where  personalty  of  lunatic  laid  out  on  his  real  estate,  148. 

where  made  on  faith  of  representation  or  agreement  for  lease,  148. 

where  agreement  for  advance  not  completely  fulfilled,  149. 

agi'cement  to  return  deposits,  149. 

advances  for  salvage,  149. 

on  mining  or  y^est  India  property,  150. 

allowed  both  to  manager  and  consignee,  151. 

none  in  favour  of  owner,  161. 

where  manager  is  appointed  by  owner  of  limited  interest,  152. 

where  estate  is  managed  by  court,  lien  is  on  every  f  and  in  power  of  court, 
152. 

consignee's  lien  only  arises  on  final  settlement,  152. 

consignee  requiring  payment  mnst  apply  for  discharge,  152. 

in  respect  of  what  payments  allowed,  153. 

not  affected  by  bad  management  without  mala  fides,  153. 

how  far  trustee  being  consignee  may  have  lien,  153. 

lien  of  insurer  on  salvage  paid  to.  owner,  153. 
Of  trustees  for  expenditure  on  and  for  security  of  trust  property, 

where  trustee  advances  for  trust,  153. 

none  for  advances  in  breach  of  trust,  164. 

not  lost  by  payment  into  court,  164. 

for  security  of  trust  fund  upon  property  into  which  it  is  traced,  154. 

money  must  be  shown  to  be  the  actual  fund,  155. 

in  case  of  advance  to  infant  under  power,  155. 

where  trust  money  is  invested  in  purchase  of  real  estate,  165. 

lien  may  be  upon  other  property  of  receiver  of  fund,  156. 
^  where  money  raised  under  power  is  applied  in  excess  of  power,  156. 

money  in  hands  of  factor  or  broker  for  special  purpose,  156. 

bills  in  hands  of  banker,  157. 

on  property  of  debtor  who  has  deposited  deeds  and  withdrawn  them,  157. 

where  estate  wasted  by  person  with  limited  interest,  158. 
lAens  of  soUeitors  upon  judgments,  Sfc, 

particular  lien  on  fruits  of  judgment,  158. 

applies  to  fruits  of  arbitration  or  compromise,  159. 

but  must  have  been  recovered  by  solicitor's  diligence,  159. 

general  extent  of,  159. 

none  on  trust  fund  in  favour  of  solicitor,  159. 

on  money  actually  received  or  held  to  abide  event,  159. 

statutory  charge  on  real  estate,  160. 

extent  of  charge  allowed  by  court,  161. 

against  separate  estate  of  married  woman,  161. 

next  friend  of  infant,  161. 

in  whose  favour  and  when  right  may  be  enforced,  162,  163. 

binds  bankruptcy  trustee  and  administrator,  163. 

how  right  enforced,  163. 

does  not  prevent  compromise  where  not  collusive,  164. 

remedy  or  solicitor  in  case  of  collusion,  164, 165. 
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LIENS,  NON-POSSESSOBY— co»«i»Mfl<?. 
Liens  of  tolieitort  upon  judgments,  Sfo. — continued. 

solicitor  must  do  equity,  166. 

lien  at  an  end  where  client  cannot  enforce  claim,  166. 

effect  of  set-off  upon  lien,  166,  167.  » 

Maritvme  liens, 

enforceable  against  any  holder  of  property,  168. 

■what  liens  allowed  by  maritime  law,  168. 

where  master  can  have  lien  for  outlay  as  agent,  169. 

statutory  lien  of  master  for  wages,  169. 

of  seamen  and  masters  under  Admiralty  Court  Act,  1861.  .169. 

extent  of  power  given  to  court  by  that  act,  170, 171. 

its  power  over  claims  for  building  repairs  and  necessaries,  170. 

for  damage  to  goods  and  damage  by  ship,  171. 

lien  of  consignees  and  others  upon  proceeds  of  cargo  for  advances  for  ship, 
171. 

no  lien  for  loss  which  is  subject  of  average,  172. 

statutory  lien  for  salvage  of  life,  cargo,  &c.  or  for  damage,  172. 

extent  of  application  of  acts,  172 — 174. 

what  ships  subject  to  lien,  173. 

how  value  of  ship  ascertained  for  purposes  of  acts,  174 — 176. 

in  what  courts  lien  may  be  enforced,  176. 

application  of  act  where  ship  condemned  at  suit  of  adverse  claimant,  176. 

lien  not  discharged  by  sale  of  ship,  177. 

priority  of,  650. 

revives  on  recapture,  ii.  882. 

LIENS,  POSSESSORY, 

nature  of  possessory  liens,  177. 

general  and  specific  liens,  nature  of,  177. 

chattel  must  belong  to  debtor  in  character  in  which  he  owes  debt,  177,  178. 

possession  essential  to  general  as  well  as  to  special  lien,  178. 

property  must  have  come  to  claimant  in  ordinary  course  of  dealing,  178. 

no  lien  where  delivery  is  unauthorized,  by  fraud  or  for  special  purpose,  178. 

where  agent's  possession  is  principal's,  179. 

possession  need  not  be  corporal,  180. 

possession  of  agent  may  give  lien  to  principal,  180. 

possession  must  be  continuous,  180. 

lien  may  arise  under  contract  for  amount  of  consideration,  181. 

holder  of  property  claiming  lien  as  agent  must  show  authority,  182. 

no  lien  on  papers  or  chattels  held  by  officer  of  Court  of  Justice,  &c.,  182. 

no  lien  for  charges  for  detention  of  chattel,  183. 

on  money  is  divisible,  183. 
General  liens.    See  Banker;   Bkokbr;  Pactor;   Solicitor;  Wharf- 
inger. 

where  special  agreement  for,  created  by  notice  of  course  of  trade,  183. 

claimant  must  have  acted  in  character  of  which  lien  is  privilege,  184,  185. 

rights  of  strangers  not  affected  by,  184. 

all  who  contract  with  traders  entitled  to  general  lien  adopt  lien,  184. 

goods  subject  to  general  lien  must  be  within  general  law  of  lien,  184. 

general  lien  covers  debt  barred  by  statute,  184. 

no  general  lien  where  securitjr  for  part  of  debt,  185. 

nor  against  directions  of  consignor,  185. 

in  what  kinds  of  business  admitted,  200. 
Of  solicitors  upon  documents  and  other  chattels,  201—213.    See  Solicitor. 
Specific  liens, 

favoured  by  law,  177. 
For  labour, 

applies  to  every  exercise  of  trouble,  expense  or  skill,  197. 

lien  is  only  on  chattel  which  receives  labour,  197. 

gives  right  to  retain  every  part  of  goods  for  work  done  on  all,  197. 

work  must  be  by  authority  of  owner,  197. 

and  completed,  197. 


350. 
in  possession 
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LIENS,  POSSESSORY— coMiiwefZ. 
For  labour — continued.  • 
for  liens  for  labour,  198,  &c.;  and  see  names  of  different  subjects  of  lien. 
general  lien  for  labour  rare,  199. 
where  it  has  failed,  200. 
extent  of,  200. 

lien  of  innkeeper,  186.    See  Innkeeper. 
of  carrier,  188.    See  Caeeibe. 
of  ship-owner,  189.    See  Ship-owneb. 
of  wharf-owner,  196.    See  Whaep-ownee. 
of  vendor  of  chattels,  185. 
For  debts  incurred  in  course  of  trade,  213—220.     See  Agent;  Bankee; 

Beokee;  rACTOE. 
^onW  givesright  of  retainer,  486,  487.  ■^,, ^   _,  /  ,     n-n-t^/'/i 

LIMITATIONS,  STATUTES  OF.    See  Inteeest. 

will  run  as  to  estate  of  deceased  partner,  although  interest  paid  by  snrviyors, 

146. 
does  not  bar  solicitor's  lien  or  possessory  lien,  163, 184. 
mortgage  debt,  within  what  period  recoverable  under  3  &  4  Will.  4,  c.  27, 

s.  40,  and  Real  Property  Limitation  Act,  1874.  .348,  349. 
foreclosure  suit  governed  by  3  &  4  Will.  4,  c.  27,  s.  24,  and  1  Vict.  c.  28. . 

349. 
where  mortgagee  defendant  not  bound  by,  360. 
how  time  runs  against  purchaser  from  mortgagor  and  mortgagee, 
assignee's  right  of  entry  under  1  Vict.  c.  28,  against  defendant  ii 

by  sufferance,  350. 
acknowledgement  under  sect.  14  of  3  &  4  Will.  4,  c.  27,  ,350. 
disability,  allowance  for,  351. 

3  &  4  Will.  4,  c.  27,  s.  24,  includes  legal  mortgages,  351. 
how  time  runs,  under  covenant  for  quiet  enjoyment,  after  default,  351,  352. 
meaning  of  word  judgment  in  3  &  4  Will.  4,  c.  27,  s.  40.  .352. 
statute  applies  to  reversions,  352. 

where  suit'  delayed  on  account  of  existing  creditor's  suit,  362. 
where  suit  is  on  behalf  of  creditors,  362 — 354. 
time  does  not  run  where  mortgagee  in  as  tenant  for  life,  855. 
or  semble  as  tenant  in  conmion,  355. 
where  tenant  for  life  pays  ofi  charge,  365. 
where  appointment  of  receiver  prevents  time  from  running,  355. 
claims  not  barred  where  money  paid  in  breach  of  trust,  356. 
time  runs  against  mortgagee,  though  no  adverse  possession,  356. 
statute  saved  by  part  payment  or  acknowledgment,  356. 
as  to  effect  of  payment  by  devisee  or  receipt  of  rent  in  keeping  alive  debt 

against  debtor's  personalty,  367. 
and  of  payment  by  one  of  several  persons  liable  against  the  others,  357. 
acknowledgment  required  by  sects.  40—42  must  be  by  person  liable  or  his 

agent,  368. 
payment  on  account  of  annuity,  359. 
payment  by  consent  does  not  bar  rights  of  infants,  359. 
where  payment  of  interest  by  mortgagor's  agent  keeps  debt  alive  against 

estates  sold,  359.  <=  a         &  i.  s 

the  cases  of  JBoldmg  v.  Lane  and  Chinnery  v.  Evans  considered,  360. 

payment  of  interest  by  surety  and  stranger,  360. 

acknowledgment  must  show  that  debt  is  subsisting,  360. 

acknowledgment  by  trustee  sufficient,  361. 

letter  signed  by  amanuensis,  361. 

where  acknowledgment  is  by  person  who  fills  double  character,  361. 

no  bar  by  undisturbed  possession  of  debtor  for  twenty  years,  and  punctual 

payment,  361. 
right  to  sue  in  case  of  disability,  362. 
'        statute  does  not  apply  to  express  trusts,  362. 
where  express  trusts  arise  and  where  not,  364. 
remainderman  not  bound  by  statute  till  right  of  possession  accrues,  365. 
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express  trusts  under  Limitation  Act,  1874,  and  Jndicatare  Acts,  363. 

where  right  to  sne  accrues  in  case  of  concealed  fraud,  365. 

limitation  as  to  actions  of  covenant  or  debt  on  specialty,  366. 

provision  of  Mercantile  Law  Amendment  Act  in  case  of  joint  contractors,  366. 

persons  who  have  not  set  np  statute  have  no  right  of  contribution  against 

those  who  have,  367. 
no  right  to  marshal  after  debt  barred  by  statute,  367. 
provisions  of  3  &  4  Will,  i,  c.  27,  s.  28,  as  to  right  of  redemption,  ii.  733. 
effect  of  acknowledgment  by  one  of  several  mortgagees,  ii.  734. 
right  of  redemption  not  barred  while  mortgagor  holds  part  of  estate,  ii.  734. 
time  does  not  run  until  day  of  redemption,  ii.  735. 
or  under  Welsh  mortgage  until  satisfaction  of  mortgage,  ii.  735. 
effect  of  antiquity  of  mortgagee's  possession,  ii.  735. 
mortgagee's  possession  under,  must  be  adverse,  ii.  736. 
time  will  not  run  while  estate  is  irredeemable,  ii.  736. 
in  cases  of  collusion  and  laches,  ii.  737. 
where  possession  adverse,  though  taken  by  mistake,  ii.  737. 
where  right  accrues  in  cases  of  trusts,  ii.  737,  738. 
what  acknowledgment  will  save  right  of  redemption,  ii,  738. 
no  form  of  acknowledgment  necessary,  ii.  739. 

acknowledgment  not  inferred  from  equivocal  expressions,  288,  ii.  740. 
effect  of  bringing  foreclosure  action,  ii.  740. 
acknowledgment  must  be  by  mortgagee,  ii.  740. 
may  be  to  mortgagor  or  his  agent,  ii.  741. 
nature  of  agency,  ii.  741. 

acknowledgment  may  be  after  statutory  period,  ii.  741. 
acknowledgment  by  tenant  in  tail  will  revive  right,  ii.  741. 
lessee  of  mortgagee  bound  by  acknowledgment,  ii.  741. 
effect  of  statute  not  prevented  by  mere  demand,  ii.  741. 
effect  of  commencement  of  suit,  ii.  741.  \ 

whether  statute  saves  redemption  in  case  of  disability,  ii.  742. 
statute  must  be  set  up  by  pleadings,  ii.  743. 
how  pleaded,  ii.  743. 
statute  does  not  affect  redemption  of  pledged  goods,  ii.  744. 

LIS  PENDENS.    See  Notice  bt  Eecords,  580. 
registration  of,  129. 

ex  parte  application  for  receiver  under  Sheriffs  Act  is  not,  397. 
when  bindmg,  583. 
vacation  of  registration  of,  583. 
to  what  interests  it  extends,  584. 
matter  must  appear  in  suit,  585. 
litis  contestatio  necessary,  585. 
effect  of  appeal  upon,  685. 

claim  under  voluntary  settlement  does  not  create,  586. 
where  it  will  not  affect  with  fraud,  586. 
will  not  postpone  registered  conveyance,  686. 
takes  effect  fiom  service  of  writ,  586. 
effect  of,  upon  purchaser  for  value  without  actual  notice,  587. 
statutoiy,  discharge  of,  ii.  1072. 
in  Ireland,  ii.  1072. 

LLOYD'S  BOND, 

nature  and  effect  of,  262,  n. 

LOCKE  KING'S  ACT.    See  Liability. 

LONDON.    See  Custom. 

LORD,  OF  FEE,   ' 

right  to  redeem  in  case  of  escheat,  ii.  762,  763. 
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LUNATIC, 

lien  on  real  estate  of,  for  expenditure  upon,  148. 

securities  upon  property  of,  under  Lunacy  Begnlation  Acts,  276,  280. 

statutory  power  how  exercised  in  case  of  married  woman,  277. 

where  interest  of  lunatic  is  contingent  or  reversionary,  278. 

money  expended'  for  improvement  of  land  may  he  raised  without  rigM  of 

sale  or  foreclosure,  278. 
interest  in  surplus  monies  of  lands  sold  or  mortgaged  under  act,  279. 
power  to  order  mortgage  or  sale  under  Lunacy  Regulation  Act,  1862.  .279. 
money  of,  not  generally  lent  on  mortgage  by  Court  of  Chancery,  288,  n. 
evidence  of  security  in  case  of  lunacy  of  mortgagor,  369,  370. 
no  equity  between  representatives  for  restoration  of  payment  in  discharge  of 

mortgage,  ii.  702. 
provisions  of  Lunacy  Act,  1853,  as  to  dealings  with  estate,  ii.  703. 
committee  of,  may  redeem,  ii.  761. 

vesting  orders  of  estates  of,  when  trustee  or  mortgagee,  ii.  1091, 1093,  1094. 
court  may  appoint  persons  to  convey  such  estates,  ii.  1093. 

MACHINEEY.    See  Fixtures. 

MAN,  ISLE  01", 
a  home  port,  97. 
lapse  of  estate  in,  on  non-redemption,  ii,  744. 

MANAGEE, 
lien  of,  ISO. 
power  to  appoint,  of  public  undertaking,  398. 

MARITIME  HYPOTHECATION.    See  Bottomry  ;  Respondentia. 

MARRIAGE  BROCAGE, 
securities  for,  248. 

MARRIED  WOMAN, 

what  mortgages  may  be  made  by,  268,  269. 

mortgage  of  her  term,  reversionary  personalty,  and  choses  in  action,  269, 270. 

after  judicial  separation,  270. 

agreement  before  marriage,  270. 

deposit  by  husband  of  jnortgage  deeds  of,  not  a  reduction  of  debt  into  posses- 
sion, 270. 

where  entitled  in  equity  to  settlement,  271. 

where  equity  not  enforceable  against  mortgagee  or  assignee  for  value,  271. 

how  equity  may  be  claimed,  272. 

whether  mortgage  of,  without  fine,  may  be  established  by  acts  of  wife  after 
husband's  death,  272. 

mortgage  of,  without  fine,  binds  after  joint  answer  in  suit,  273. 

separate  property  of,  now  liable  for  antenuptial  debts,  273. 

may  contract  debt  on  mortgage  or  credit  of  separate  estate,  273. 
.     written  engagements  of,  included  in  testamentary  charge  of  debts,  273. 

where  separate  estate  of,  may  be  liable  to  her  debts  or  costs,  273. 

where  debts  of,  are  chargeable  on  property,  subject  to  her  appointment,  274. 

when  her  separate  estate  will  be  held  liable,  274. 

as  to  securities  by,  276. 

estate  of,  not  conveyed  under  Lunacy  Regulation  Acts  without  acknowledg- 
ment, but  heir  bound,  277. 

eifect  of  fraud  by,  ii.  880. 

decree  where  she  has  separate  right  of  redemption,  ii.  1042. 

where  decree  against  both  husband  and  wife,  ii.  1044. 

may  be  absolutely  foreclosed  without  day  to  show  cause,  ii.  1097, 1098. 

no  immediate  order  absolute  against,  ii.  1098. 

MARSHALLING.    See  Liability.  JDr^-i^rrJl^  '■ 

no  right  to,  in  favour  of  creditor,  barred  by  Statute  of  Limitations,  367. 
none  by  husband's  creditors  against  estate  of  wife,  ii.  685. 
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MASTER.    See  Bottomky. 

of  ship,  right  of,  to  grant  bottomry  bond,  94,  95. 
nature  of  his  liability  under  bottomry  bond,  99. 
has  possessory  lieu  for  freight  and  general  average,  193. 
none  for  repairs,  &c.  or  premiums  for  cargo,  214. 

MERCHANT  SHIPPING  ACTS.    See  Registration  ;  Shipping. 
effect  of  notice  under,  ii.  660,  661. 
discharge  of  security  under,  ii.  1069, 1070. 

MERGER  OF  DEBT, 

none  by  law  where  none  in  equity,  ii.  804. 

where  merger  of  debt  presumed,  ii.  805. 

where  legal  merger  did  not  affect  equitable  interest,  ii.  805. 

where  presumption  of,  rebutted,  ii.  805. 

arises  whether  charge  is  secured  by  legal  or  equitable  interest,  ii.  803. 

effect  of  merger  upon  priorities  of  incumbrancers,  ii.  806. 

whether  purchaser  of  equity  of  redemption  can  keep  up  charge  for  his  own 

benefit,  ii.  806—808. 
term  held  by  mortgagee's  trustee  protects  against  dower,  ii.  809. 
judgment  assigned  to  trustees  of  debtor's  estate  does  not  merge,  ii.  809. 
presumption  of  merger  on  payment  by  tenant  in  tail,  ii.  810. 
but  not  by  owner  of  estate  defeasible  under  executory  devise,  ii.  810. 
nor  by  tenant  for  life,  ii.  810. 
rights  of  tenant  in  tail  in  remainder,  or  who  is  restrained  from  alienation, 

same  as  those  of  tenant  for  life,  ii.  811. 
equities  unchanged  when  estates  enlarged,  ii.  811. 
where  tenant  in  tail  is  infant  or  lunatic,  ii.  812. 
application  of  principles  as  to  payments  by  tenant  for  life  in  case  of  bond 

debts,  ii.  812. 
no  equity  to  bring  back  merged  charge  where  estate  goes  over  after  merger, 

ii.  812. 
where  remainderman  must  repay  charge  to  representatives  of  tenant  in  tail, 

ii.  813. 
what  evidence  as  to  merger  may  be  used,  ii.  813. 
prevented  by  express  declaration,  ii.  813. 
conveyance  without  declaration  not  sufficient,  ii.  814. 
intention  should  be  clearly  stated,  ii.  814. 
acts  of  tenant  for  life  which  raise  presumption  of  merger,  ii.  815. 
circumstances  which  favour  presumption  of  merger  by  owner,  ii.  815—817. 
no  merger  where  it  would  prevent  operation  of  trust,  ii.  817. 
where  surrendered  copyhold  is  merged  by  tenant  for  life,  ii.  817. 
charge  may  be  subject  to  liabilities  although  merged,  ii.  817. 
where  no  evidence  of  intention  most  beneficial  course  to  owner  followed, 

ii.  818. 
intention  not  presumed  on  ground  of  dealings  in  ignorance  of  rights,  ii.  819. 
no  merger  in  favour  of  person  vrith  fraudulent  title,  ii.  819,  820. 
owner  of  fee  dh-ected  to  secure  unmerged  charge,  ii.  820. 
personal  representatives  not  deprived  of  charge  by  Statute  of  Limitations 

where  no  person  liable  to  pay,  ii.  820. 
on  merger  of  tithes,  lands  become  subject  to  charges  which  affected  tithes, 

ii.  821. 
tithes  may  be  merged  by  person  without  title,  ii.  821. 

MERGER  OF  SECURITY, 

how  security  may  merge,  ii.  822. 

remedies  under  securities  must  be  co-extensive,  ii.  822. 

in  case  of  co-debtors,  ii.  822. 

securities  must  be  vested  in.same  persons,  ii.  823. 

must  relate  to  same  debt,  iij.823.    _. 

no  merger,  if  higher  security  ineffectual,  ii.  823. 

merger  may  be  prevented  by  expressed  or  implied  intention,  ii.  824. 
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has  specific  lien,  199. 
no  general  lien,  200. 

MINES, 

liens  for  expenditure  on,  160. 
mortgagee's  liabilities  as  to,  ii.  949. 

MISREPRESENTATION, 

secnrity  obtained  by,  is  bad,  239,  240. 

MISTAKE, 

omission  by,  of  mortgage  requisites  may  be  supplied,  13. 

MONEY, 

possessory  lien  on,  is  divisible,  183. 

MORTGAGE.  See  Bill  OF  SALE;  Copyhold ;  Covenant;  Equitable 
Assignment  ;  Moetgagb,  Equitable  ;  Moetgage,  Teanspee  op  ; 
Mortgage,  Welsh  ;  Shipping. 

why  so  called,  2,  n. 

may  be  legal  or  equitable,  2. 

nature  of  legal,  2. 

may  be  transferred,  5. 

legal,  how  effected,  10.  . 

for  term  of  years,  objects  and  effect  of  and  when  used,  10,  n. 

for  term,  gives  no  right  to  sale  of  term  or  foreclosure  of  fee,  619. 

Glanvill's  and  Littleton's  definition  of,  2,  n. 

ancient  form  of,  in  England  and  Prance,  3,  4,  n. 

when  omission  of  requisites  of,  may  be  supplied,  13. 

where  parol  evidence  admitted  to  construe,  14. 

may  be  effectual  though  retained  by  debtor,  16. 

intention  to  make  not  lightly  inferred,  16. 

on  what  evidence  distinguished  from  conditional  sale,  18, 19. 

under  power,  260.    See  POWEE  TO  MOETGAGE. 

mortgage  implies  a  loan,  ii.  679. 

stamps  on,  ii.  1174—1178. 

MORTGAGE  DEBT.    See  Liability. 

belongs  to  personal  representative  of  mortgagee,  345. 

old  rules  concerning,  346,  n. 

is  charge  within  judgment  act,  470. 

MORTGAGE,  EQUITABLE, 
nature  of,  6. 

was  recognized  at  law,  32. 
what  property  may  be  subject  of,  32. 

effect  of,  upon  property  transferable  under  particular  statutes,  32,  33. 
how  created,  33,  34. ' 

not  by  mere  preliminary  step  for  security,  34. 
nor  by  parol  agreement  without  deposit,  36. 
by  deposit,  when  effectual,  35. 
by  deposit  of  certificate  of  registration,  36. 
by  deposit  of  documents  under  Land  Transfer  and  Registration  of  Titles 

Acts,  36. 
how  intent  to  create  inay  be  shown,  36. 
where  security  inferred  from  deposit  alone,  36. 
deposit  of  attested  copy,  not  effectual,  36. 

to  make  submortgage  deposit  of  original  memorandum  not  necessary,  36. 
where  deposit  imperfect  or  documents  remain  in  debtor's  keeping,  37. 
where  deeds  delivered  till  execution,  or  for  preparation  of  mortgage,  37. 
what  property  affected  by  mortgage  by  deposit,  38. 
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MORTGAGE,  ^QVTIABLE—BonUnued. 

extent  of  secnrity  measured  by  the  agreement,  38. 

only  covers  mortgagor's  beneficial  interest,  38. 

when  extended  to  new  creditors,  38. 

what  debts  will  be  covered  by  deposit,  39. 

where  deposit  will  cover  future  advances,  39. 

legal  security  not  extended  to  future  advances  on  parol  agreement,  39. 

effect  of  parol  evidence  as  to  nature  of  possession  of  deeds,  39. 

in  case  of  change  of  firm,  39. 

in  case  of  debts  of  several  persons,  39. 

evidence  of  deposit  as  security  necessary,  40. 

of  personalty  when  notice  necessary  to  complete  title,  40. 

where  trusts  not  registered,  40. 

when  valid  in  bankruptcy,  40. 

where  covenant  or  agreement  to  charge  land  will  create  equitable  charge, 

77—80. 
parol  evidence  of  arrangements  contained  in  separate  instrument,  80. 
of  ships  under  Merchant  Shipping  Act,  1862.  .61. 
by  deposit  of  registered  mortgage  of  ship,  61. 
where  no  breach  of  covenant  not  to  transfer,  258. 
effect  of,  on  conditional  limitation,  259. 

MORTGAGE,  TRANSFER  OF, 

transferee  bound  by  equities  between  mortgagor  and  transferor,  5. 

debt  should  be  assigned,  6. 

benefit  of  debt  passes  by  transfer  of  estate,  6. 

benefit  of  security  passes  by  assignment  of  debt,  7. 

MORTGAGE,  WELSH, 
nature  and  effect  of,  5,  11. 

mortgagee's  possession  and  receipt  of  rents  necessary  to,  11, 12. 
when  redeemable,  12. 
variation  in  form  of,  13. 
effect  of,  12. 

MORTGAGEE.    See  Covenant  ;  Parties  j  Pledgee. 
of  leaseholds,  liabilities  of,  28. 
not  compellable  to  take  legal  assignment,  23. 
mortgagee  not  in  possession  not  bound  by  acts  of  mortgagor's  manager  of 

West  India  estate,  161. 
equitable,  is  purchaser  within  27  Eliz.,  236. 
when  he  may  restrain  acts  which  injure  or  diminish  value  of  estate,  302, 

303. 
when  property  is  taken  under  Lands  Clauses  Act  without  providing  for  his 

interests,  303. 
in  case  of  a  mortgage  of  tolls,  304. 
where  judgment  creditor  takes  possession  under  elegit,  304. 
or  company  make  new  call,  304. 
or  improvident  sale,  304. 
right  of,  to  accretions  to  security,  305. 
puisnS,  has  benefit  of  discharge  of  prior  security,  305. 
when  he  may  exercise  hia  remedies,  320. 
may  pursue  all  remedies  at  once,  321. 
may  sue  for  foreclosure  after  redemption,  321. 

unless  undertaking  of  plaintiff  in  redemption  suit  to  pay,  accepted,  321. 
may  sue  after  decree  in  favour  of  puisnS  incumbrancer,  321. 
right  of,  saved  by  Bankruptcy  Act,  1869.  .822. 
may  sue  for  conveyance,  322. 

may  proceed  against  deceased  inortgagor's  assets,  322. 
may  prove  in  administration  suit,  323. 
even  after  decree  of  foredosure  upon  terms,  323. 
where  mortgagor's  legatees  not  obliged  to  refund,  323. 

M.      VOL.  IT.  4  I 
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UO'RTGAG'E'E— continued. 

when  remedy  lost  against  general  assets,  323. 

right  to  benefit  of  creditor's  trust  deed,  323. 

of  share  of  colliery,  remedy  against  co-tenants,  324. 

may  interplead  where  equity  of  redemption  is  in  dispute,  324. 

legal,  could  not  sue  in  equity  to  set  aside  equitable  settlement,  324. 

lending  to  trustees  has  only  remedies  of  mortgagee,  325. 

may  sue  in  forma  pauperis,  325. 

where  general  right  to  sue  restrained,  325. 

entangled  accounts,  325. 

to  prevent  double  account,  325. 

where,  unable  to  reconvey,  326. 

when  sub-mortgagee  can  restrain  action  of  mortgagee  against  mortgagor,  326. 

remedy  of  annuitant  with  power  of  entry,  327. 

remedy  not  generally  restrained  unless  contrary  to  equity,  327. 

where  security  is  ultra  vires,  irregular  or  fraudulent,  327,  328. 

where  security  subject  to  rights  of  others,  328. 

where  others  have  acquired  subsequent  rights  against  him,  328. 

may  not  injure  estate  unnecessarily,  329. 

of  trust  property,  where  he  may  exercise  rights  contrary  to  trusts,  329. 

mortgagee  of  public  works,  remedies  of,  329. 

restraint  on  remedies  of,  by  scheme  under  Railway  Companies  Act,  1867.. 

330. 
where  no  account  given,  and  tender  refused,  331. 
in  case  of  laches,  331. 
where  advowson  is  security,  331. 

transfer  restrained  where  right  to  redeem  made  out,  331. 
where  mortgagee  has  acted  mala  fide,  or  is  selling  for  improper  object,  332. 
not  restrained  under  contract  which  applicant  is  impeaching,  332. 
action  not  stopped  on  ground  of  contract  for  sale,  332. 
effect  of  judgment  acts  which  suspend  remedies,  333,  334. 
proceedings  stayed  on  payment  of  money  into  court,  333 — 344.    See  Stating 

PEOCEBDINaS. 

when  entitled  to  enter,  438. 

right  of  entry  under  Land  Transfer  Act,  438. 

cannot  defend  ejectment  as  landlord  unless  interested,  440,  n. 

entitled  to  rents  under  existing  tenancy  as  reversioner,  440. 

right  of,  to  distrain  and  sue  for  rent  under  tenancy  prior  to  mortgage,  440. 

relation  of  mortgagor  to,  when  retaining  possession  without  express  con- 
tract, 442. 

special  right  of  entry  on  default  should  be  reserved  to,  447,  n. 

not  in  possession  cannot  sue  tenant  of  mortgagor  for  mesne  profits,  451. 

or  distrain  upon  or  sue  him  for  rent,  451. 

after  recognition  cannot  treat  tenant  as  trespasser,  451. 

recognition  creates  tenancy  from  year  to  year,  451. 

what  amounts  to  recognition  by,  of  mortgagor's  tenant,  451. 

cannot  lease  for  years  without  mortgagor's  concurrence,  455. 

remedy  of  lessee  where  mortgagor  will  not  concur,  455. 

where  lease  of,  confirmed  by  mortgagor,  right  enures  to  person  who  has  legal 
interest,  455. 

effect  of  reservation  of  rent  to  mortgagee  and  mortgagor  during  respective 
interests,  455. 

who  may  sue  on  covenants  in  joint  demise,  456. 

of  personal  chattels,  when  and  how  he  may  sue  in  respect  of  them,  456. 

when  right  of  possession  is  complete,  456. 

right  of  possession  is  consistent  with  trust,  456. 

may  sue  mortgagor's  bailee  for,  457. 

of  ship  in  possession,  when  he  should  sell,  463. 

if  unable  to  sell  may  use,  462,  463. 

how  chargeable  on  improvident  sale,  463. 

not  bound  to  speculate,  463,  ii.  949. 

where  restrained  from  interfering  with  use  by  mortgs^or,  464. 

is  entitled  to  fruit  of  mortgagor's  contract  on  taking  possession,  464. 
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UOlRTGAGlE^—eontimed. 

where  liable  for  necesearies,  466. 
of  chattels  selling  mnst  account  for  proceeds,  487. 
pvisni,  where  he  may  buy  from  first  mortgagee,  490. 
may  sue  for  foreclosure  or  sale  without  taking  possession,  604. 
in  possession  should  state  fact  in  pleadings,  604. 
may  not  debate  title  in  foreclosure  suit,  604. 
with  paramount  title,  no  sale  against  without  consent,  519. 
not  bound  on  sale  of  leaseholds  to  indemnify  bankruptcy  trustee,  527. 
when  he  can  only  be  sued  for  redemption,  ii.  716,  900. 
may  hold  against  all  who  cannot  show  right  to  redeem,  ii.  716. 
cannot  impeach  mortgagor's  title;  ii.  725. 
bound  to  know  what  is  due,  ii.  787. 
does  not  lose  right  by  execution  against  debtor,  ii.  818. 
when  liable  for  misapplication  of  deposit  on  sale,  ii.  876. 
in  possession  must  be  diligent  in  realizing  estate,  ii.  935. 
accounts  against,  ii.  930,  et  infra.    See  Accounts. 
in  possession  mnst  act  as  provident  owner,  ii.  948. 
where  not  bound  to  defend  possession,  ii.  948. 
where  not  charged  with  deterioration,  ii.  948. 
how  far  bound  to  repair,  ii.  948. 

forms  of  inquiry  as  to  deterioration  by  neglect  of,  ii.  948,  n. 
his  rights  and  liabilities  in  respect  of  mines,  ii.  949. 
where  inquiry  proper  as  to  working  of  mines,  ii.  949. 
how  far  bound  to  repair  or  rebuild,  ii.  930. 

distinction  between  his  rights  and  those  of  owner  of  rent-charge,  ii.  950. 
should  inform  mortgagor  when  unusual  expenses  necessary,  ii.  950. 
when  he  shonld  have  consent,  ii.  950. 
for  what  improvements  allowed,  ii.  951. 
when  entitled  to  inquiry  as  to  improvements,  ii.  951. 
how  value  of  improvements  by,  estimated,  ii.  951. 
allowed  costs  of  sales,  ii.  962. 
and  payments  to  outgoing  tenants,  ii.  963. 
cost  of  repairs  by,  is  payable  out  of  his  general  estate,  ii.  963. 
Allorvanoes  to, 
none  for,  personally  receiving  rents,  ii.  933. 
nor  commission  for  sale  of  property,  ii.  954. 
except  where  sold  under  direction  of  court,  ii.  964. 
in  trade  matters,  ii.  964. 
in  case  of  West  India  estates,  ii.  965. 
allowed  in  respect  of  management,  ii.  966. 
and  in  respect  of  extraordinary  obligations,  ii.  955. 
where  mortgagee  in  possession  may  charge  for  agent's  salary,  ii.  956. 
rules  as  to  allowances  not  dependent  upon  law  of  usury,  ii.  956. 
why  no  allowance  for  personal  trouble,  ii.  956. 
improper  allowance  is  ground  to  surcharge  and  falsify,  ii.  957. 
duty  of,  after  notice  of  claim  on  estate,  ii.  1026. 
how  he  shonld  proceed  after  certificate  of  sum  due,  ii.  962. 
vesting  orders  of  estates  of,  ii.  1091 — 1097. 

MORTGAGOR.    See  Estoppel. 
may  sue  informdpaupeHs,  325. 
possession  of,  not  adVerse  to  mortgagee,  356. 
his  right  to  before  default,  438. 

cannot  set  up  title  of  third  person  against  mortgagee,  439,  ii.  725. 
when  he  may  sue  for  possession  or  rents,  440. 
right  of  mortgagee  after  notice  to  tenant,  441. 
might  always  distrain  for  rent  or  justify  as  mortgagee's  bailiff,  441. 
after  possession  by  mortgagee,  remedy  for  rent  not  received  is  only  on  taking 

accounts,  442, 
interest  of,  retaining  possession  without  special  provision,  442,  443. 
is  not  tenant  at  wiU,  442,  443. 
nor  receiver  of  mortgagee,  442. 

4l2 
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MOETGAGOR— flo«*i»Me<?. 

how  far  tenant  at  sufferance,  443. 

may  exercise  ordinary  rights  of  property,  443. 

may  hold  courts  and  exercise  franchise,  443. 

is  owner  within  Statute  of  Sewers,  443,  n. 

may  be  treated  as  tenant,  or  trespasser,  443. 

not  entitled  to  rents  in  arrear  or  crops,  443. 

what  amounts  to  redemise  to,  444,  445. 

no  tenancy  where  it  would  be  inconsistent  with  general  object  of  deed,  446. 

tenancy  may  arise  by  force  of  intention,  though  no  reversion  in  donee  of 
power  of  distress,  446. 

mortgagee  may  bring  ejectment,  though  words  used  to  create  tenancy,  447. 

tenancy  not  created  by  mere  power  for  mortgagee  to  distrain,  448. 

nature  of  tenancy  of,  448. 

by  what  provisions  tenancy  of,  created,  448. 

where  estate  devised,  449. 

effect  of  payment  of  rent  to  mortgagee  for  property  not  included  in  mort- 
gage, 449. 

cannot  determine  tenancy  at  will  by  assignment,  449. 

ordinary  relation  between,  and  mortgagee  not  a  tenancy  within  County 
Courts  Act,  449.  , 

tenant  of,  after  mortgage,  may  be  ejected  or  distrained  upon  by  mortgagee, 
450. 

remedy  of  tenant  against  mortgagor,  450. 

mortgagor's  tenant,  accepted  by  mortgagee,  is  only  tenant  from  year  to 
year,  450. 

where  mortgagor's  tenant  may  give  possession  to  mortgagee  and  sue  mort- 
gagor, 450. 

may  distrain  for  rents  under  lease  after  mortgage  till  mortgagee  interferes,  452. 

heir  and  assignee  of,.may  sue  tenant  on  his  covenants,  453. 

with  power  to  lease,  may  lease  to  trustee  for  himself,  454. 

cannot  sue  with  mortgagee  on  joint  demise,  455. 

covenant  by,  not  implied  where  he  leases  jointly  with  mortgagor,  466. 

who  may  sue  oh  covenants  in  joint  demise,  456. 

of  chattels,  when  he  may  sue  mortgagee's  assignee  for,  457. 

his  right  to  employ  mortgaged  ship,  463. 

concealing  incumbrance  commits  misdemeanor,  ii.  728. 

no  allowance  to,  for  expenditure,  ii.  928. 

bound  to  indemnify  estate  against  costs  of  protecting  title,  ii.  947. 

with  notice  of  equitable  claim,  paying  debt  to  mortgagee,  may  become  liable 
to  claim,  ii.  1025. 

MUNICIPAL  CORPORATIONS  ACTS, 
receiver  under,  399,  n. 
securities  under,  ii.  1165. 

NEGLIGENCE.    See  Peioeity,  Loss  of. 
against  negligence,  sets  matter  at  large,  S61. 

NEGOTIABLE  SECURITY, 

pledgee  of,  may  sue  for  debt  due  thereon,  457. 
but  cannot  compromise  for  less,  458. 
notice  of  assignment  of,  not  necessary,  640. 

NEW  ZEALAND  COMPANY, 

notice  of  assignment  of  land  order  of,  not  necessary,  640,  n. 

NOTICE..   See  Peioeity;  Secubity  on  Chattels  ;  Tacking. 

none  of  trusts,_&c.  to  be  received  under  Merchant  Shipping  Act,  1854. .62. 

mortgagee  entitled  to,  of  redemption,  186. 

to  redeem,  must  give  reasonable  time,  457. 

effect  of  provisions  requiring  notice  of  sale  under  power,  491. 

of  sale  may  be  good,  notwithstanding  disability,  491. 
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'BOTIC^—eonUnued. 

assignee  of  personalty  must  gire,  of  his  title,  638. 
legal  and  equitable  incumbrancers  equally  bound  to  give,  539. 
what  notice  sufficient,  539. 

when  rale  that  assignee  must  give,  not  applicable,  640. 
IS  necessary  where  real  estate  is  converted,  540. 
where  no  actual  conversion,  541. 

notice  to  original  mortgagor  of  assignment  of  mortgage  not  necessary,  541 
where  persons  deaUng  with  incumbered  property  should  give,  542. 
Nature  and  conditions  of, 
is  either  express  or  implied,  543. 
may  be  verbal  or  written,  543. 
object  of,  not  material  where  given,  643. 
must  be  distinct,  543. 
should  be  ^ven  by  person  interested,  543. 
does  not  arise  by  reputation,  543. 
should  be  given  before  completion  of  transaction,  544. 
before  adjudication  of  bankruptey,  644. 
ought  generally  to  be  in  the  transaction  in  question,  544. 
operates  in  transaction  under  oonrt,  545. 
to  what  persons  should  be  given,  645,  646. 
proceeding  where  no  proper  recipient  of  notice,  646. 
where  fund  in  court,  546. 

where  two  stop  orders  on  same  day  prior  notice  prevails/  547. 
to  trustee  effectual,  notwithstanding  payment  under  Trustee  EeUef  Act,  547. 
form  of  declaration  where  trustee  has  notice,  but  no  cestui  aue  trust  in  esse, 

647.  ^ 

holder  of  property  must  accept  notice,  547. 
service  on  agent  of  holder,  648. 
notice  to  public  companies,  648. 
under  Merchant  Shipping  and  Companies  Acts,  548, 
feme  covert  and  infant  bound  by,  648. 
from  what  time  notice  operates,  560. 


nature  and  effect  of,  548. 

when  it  arises,  549. 
£y  neglect  and  fraud, 

when  it  arises,  560. 

of  what  it  does  not  give  notice,  651. 

person  alleging  notice  in  another  must  prove  it,  551. 
Between  principal  and  agent, 

nature  of,  552. 

in  case  of  counsel  and  solicitor,  662. 

between  country  solicitor  and  London  agent,  562. 

where  notice  in,  prior  transaction  is  good,  553. 

where  agent  acts  for  several  mortgagees,  553. 

employment  of  agent  must  have  been  of  a  responsible  kind,  564. 

notice  of  what  one  principal  knew  as  agent  for  the  other,  554. 

practical  effect  of  decisions,  565. 

length  of  interval  after  which  notice  imputed,  655. 

where  transaction  is  fraudulent  and  agent  is  interested  in  concealment,  556. 

where  not  fraudulent  apart  from  concealment,  556. 

actual  retainer  of  agent  unnecessary  to  let  in  notice,  557. 

where  agent  only  employed  in  part  of  transaction,  567. 

effect  of  delivery  of  papers  to  agent  if  he  did  not  inspect  them,  558. 

where  mortgagor  prepares  security,  558. 

not  assumed  that  mortgagor's  solicitor  acted  for  mortgagee,  558. 

giver  of  notice  must  see  that  it  reaches  proper  person,  558. 

whb  is  proper  recipient  of,  on  behalf  of  insurance  and  other  companies,  659. 

notice  to  one  of  several  partners  sufficient,  659. 

in  case  of  mutual  assurance  and  banking  companies,  660. 

how  far  notice  to  one  trustee  binds  the  others  and  cestui  que  trust,  660. 
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'NOTICE— continued. 
Sy  recital  or  reference, 
notice  of  instmment  is  notice  of  contents,  561. 
exceptions  to  and  extent  of  rule,  561 — 563. 
by  peculiarity  in  form  or  contents  of  conveyance,  563,  564. 
where  deed  or  matter  does  not  necessarily  affect  title,  564. 
purchase  from  heir  with  notice  of  will  of  ancestor,  565. 
purchaser  should  use  best  means  of  knowledge,  666. 
effect  of  notice  of  entail,  567. 

effect  of  assignment  of  term  to  attend  inheritance,  567. 
notice  of  application  of  clear  equitable  doctrine,  567. 
where  equity  is  doubtful,  568. 
in  case  of  settlement  improperly  framed,  568. 
notice  of  postnuptial  settlement  is  notice  of  prior  articles,  668. 
where  one  estate  is  liable  to  incumbrances  charged  on  the  other,  669. 
purchaser  not  bound  to  know  all  equities  of  particular  deed,  669. 
witness  has  not  notice  of  contents  of  deed,  569. 
where  inartificial  instrument  carries  notice  of  its  contents,  569. 
where  recital  of  instrument  is  inaccurate  or  incomplete,  570. 
no  notice  of  matters  collateral  to  subject  of  inquiry,  570. 
of  documents  examined  or  left  for  inspection,  570,  671. 
of  judgments  by  person  who  has  searched,  571. 
by  possession  of  title  deeds,  571 — 573. 
in  case  of  security  on  copyholds,  672. 

where  none,  by  documents  in  possession  of  creditor  himself,  572. 
or  by  solicitor's  possession  of  client's  deeds,  673. 
underwriters  have,  of  broker's  lien  on  policy,  573. 


nature  and  extent  of,  573 — 576; 
In  deaVmgs  mith  eieecutors,  ^c,  676. 

mortgagee  not  generally  bound  to  inquire  of  executor,  576. 

where  pledge  is  for  private  debt  of  executor,  677. 

where  executor  mortgages  as  owner,  677,  678. 

where  executors  sell  to  surviving  partners,  579. 

rules  apply  to  mortgage  by  administrator,  579. 
Sy  records, 

statutes,  679. 

court  rolls,  680. 

registration  of  deeds,  680. 

i;egistry  not  notice,  680. 

acts  only  protect  persons  without  notice,  581. 

where  registry  has  been  searched,  581. 

lis  pendens,  682,  583. 

principle  of,  682. 

continued  prosecution  of  suit  necessary,  583. 

vacation  of  registration  under  Lis  Pendens  Act,  1867.  .683. 

to  what  interests  lis  pendens  extends,  684. 

only  to  matters  asserted  in  suit,  585. 

where  litis  contestatio  is  at  an  end,  685. 
•Notice  hy  judgments,  decrees,  rules  and  orders,  580. 

extent  of  rule  that  decree  is  not  notice,  585. 

bankruptcy,  act  of,  not  notice,  687. 

as  to  notice  of  to  corporations  and  companies,  by  notice  to  agents,  587,  n. 
Defence  ofpwchasB  without, 

bars  both  legal  and  equitable  title,  587. 

principle  of,  587. 

where  property  is  in  medio,  588. 

cannot  be  set  up  by  pm-chaser  who  has  title  against  mortgagor  only,  588. 

where  legal  title  is  clear  and  absolute,  588. 

mode  and  effect  of  pleading,  589. 

by  what  evidence  it  must  be  supported,  690. 
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ISOTIC^— continued. 
General, 
does  not  affect  ^m»me  incumbrance  which  avoids  earlier  deed,  ii.  613. 
what  amounts  to  neglect  in  giving,  of  mortgage  of  chattels,  ii.  641. 
what  notice  will  affect  incumbrancer  under  Eegistration  Acts,  ii.  655. 
does  not  affect  priorities  of  judgment  creditors,  ii.  671. 

NOVATIO, 

nature  and  effect  of,  in  civil  law,  ii.  829. 

OFFICES,  PUBLIC.    See  Pensions. 

securities  for  obtaining  or  procuring  sale  of,  or  relating  to,  bad,  249. 
sale  of,  is  malwm  in  se  at  law,  and  forbidden  hj  statutes,  264. 

OFFICIAL  LIQUIDATOE, 

of  company  has  no  lien  on  proceedings,  182. 

OEDER  ABSOLUTE, 

for  foreclosure,  is  of  course  on  afSdavit  of  non-payment  according  to  decree, 

ii.  1102. 
must  be  obtained  before  accounts  in  respect  of  next  right  of  redemption, 

ii.  1102. 
effect  of  delay  in  obtaining,  ii.  1102. 

where  agent  of  mortgagee  attends  alone  without  power  of  attorney,  ii.  1102. 
is  made  at  once  where  defendant  makes  default  at  hearing,  ii.  1103. 
where  motion  for  judgment  on  default  of  pleading,  ii.  1103. 
after  what  time  service  dispensed  with,  ii.  1104. 
where  declaration  that  mortgagor  is  trustee  added  to  order,  ii.  1104. 
must  give  infants  their  day,  if  proper  in  original  order,  ii.  1105. 
does  not  make  mortgage  real  estate  from  order  to  account,  ii.  1105. 
release  after  decree  is  equivalent  to,  ii.  1105. 

OEDER  FOR  PAYMENT  OF  MONEY.     See  Deceee  fob  Payment  op 
Money. 

OEDINARY  HYPOTHECATION.   See  Charge;  Equitable  Assignment. 

PACKER, 

entitled  to  general  lien,  200. 

PACTUM  ANTICHEESEOS, 
nature  of,  3,  n. 

PARENT  AND  CHILD, 

where  transactions  between,  liable  to  be  set  aside,  243. 

PARLIAMENTARY  AGENT, 
lien  of,  199. 

PARTIES,  „      . 

receiver  not  necessary  to  suit  by  first  mcumbrancer,  424. 
general  practice  concerning,  ii.  883. 

all  persons  interested  in  estate  or  security  should  generally  be,  u.  883. 
Oniner  of  equity  of  redemption, 
must  be  joined  where  question  of  redemption  arises,  ii.  884. 
with  reference  to  mortgagee's  right  to  complete  redemption,  ii.  884. 
surety  for  mortgagor  when,  U.  885. 
where  validity  of  mortgage  contested,  ii.  885. 
married  woman  owner  of,  ii.  885. 
tenant  for  life,  ii.  885. 

subsequent  mortgagee  purchaser  of  equity,  u.  885. 
where  bankrupt,  ii.  886. 

in  case  of  fraud  or  charge  of  possession  of  documents,  ii.  886. 
when  bankrupt  may  be  party,  ii.  886. 
attorney-general  in  case  of  forfeiture,  ii.  887. 
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PARTIES— eontinued. 
Trustee  of  hamikrvipt  mortgagor, 

Ivhere  proper  party,  ii.  887. 

proceedings  where  he  disclaims,  ii.  887. 

where  equity  settled  before  bankruptcy,  ii.  887. 

■where  bill  is  for  receiver,  ii.  887. 

where  creditors  sue  on  refusal  of  trustee,  ii.  887. 

where  they  may  be  made  parties  after  issue  joined,  ii.  888. 
Assignees  of  egvAty  of  redemption, 

who  must  be  parties  where  equity  of.redemption  is  settled,  ii.  888. 

tenants  in  tail  and  for  life,  ii.  888,  889. 

on  isaih.  pendente  lite  of  owner  of  first  estate  of  inlieritance,  ii.  888. 

owners  of  new  interests  on  determination  of  contingency,  ii.  889. 

trustees  to  preserve  contingent  remainders,  ii.  889. 

trustees  for  sale,  ii.  889. 

trustees  of  settlement  of  lease,  ii.  890. 

assignee  of  mortgage  of  leasehold,  ii.  890. 

persons  with  right  of  pre-emption,  ii.  890. 

subsequent  incumbrancers,  ii.  890. 

prior  and  subsequent  incumbrancers  of  tolls,  ii.  891. 

subsequent  judgment  creditors,  ii.  891. 

in  register  counties,  ii.  892. 

creditors  with  general  charge,  ii.  893. 

where  suit  is  to  enforce  personal  equity,  ii.  893. 

where  notice  of  subsequent  incumbrance  received  pending  suit,  ii.  893,  891. 
Devisee  and  heir  of  mortgagor,  ii.  894. . 

trustees  of  will  charging  estate,  ii.  895. 

legatees  of  legacies  charged  on  estate,  ii.  895. 

attorney-general  should  be  joined  in  absence  of  heir,  ii.  899. 

no  inquiry  directed  as  to  heir,  ii.  899. 
Personal  representative  of  mortgagor, 

not  generally  necessary  party,  ii.  896. 

should  be  joined  where  suit  relates  to  chattel  interest,  ii.  896. 

where  interested  in  produce  of  sale,  ii.  897. 

of  tenant  for  life  who  was  in  possession  or  of  incumbrancer  in  arrear,  ii,.897. 

in  case  of  claim  for  exoneration  out  of  mortgagor's  personalty,  ii.  898. 

to  avoid  circuity  of  suit,  ii.  898. 

where  equity  of  redemption  converted  by  mortgagor,  ii.  898. 

where  representative  has  mortgaged,  ii.  898. 

where  administrator  under  limited  administration  sufficient  party,  ii.  899. 

effect  of  absence  of  mortgagor's  representative,  ii,  899. 
Mortgagee  and  claimants  under  Idm,, 

mortgagee  where  not  necessary  party,  ii.  900. 

where  title  impeached,  ii.  900. 

where  no  interest  claimed,  ii.  901. 

after  assignment,  ii.  901. 

where  only  part  of  security  assigned,  ii.  902, 

tenants  in  common,  &c.,  of  debt,  ii.  902. 

in  suit  by  ^«ime  incumbrancer,  ii.  902,  90S. 

where  mortgagee  redeemable  in  part  only,  ii.  903. 

where  receiver  is  prayed,  ii.  903. 
Assignees  and  devisees  of  debt  and  security, 

owner  of  legal  interest  necessary  party,  ii.  904. 

first  tenant  in  tail  under  settlement,  ii.  904. 

purchaser  under  power  of  s^e,  ii.  904. 

trustees,  ii.  904. 

wrongful  possessors  under  mortgagee,  ii.  905. 
Heir  of  mortgagee, 

necessary  where  he  has  legal  estate,  ii.  906. 

where  not  found,  attorney-general  must  be  joined,  ii.  906. 
Personal  representative  of  mortgagee, 
generally  mjce'ssaryi  ii.  906. 
not  under  Welsh  mortgage,  ii.  906. 
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FARTJES—cmtimced. 
Personal  representative  of  mori^fl^ee— continued. 

of  tenants  in  common,  ii.  906. 

of  trustees,  ii.  906. 

in  suit  by  sub-mortgagee,  ii.  906. 

of  unpaid  vendor  of  realty,  ii.  907. 

where  absence  of,  does  not  appear  till  hearing,  ii.  907. 
Persons  ienefioially  interested  under  mortgagor  or  mortgagee.    See  Cestuis 

QtjE  Trust. 
Assignees  pendente  lite  of  mortgagor  or  mortgagee, 

assigaee  pendente  lite  not  necessary  party,  ii.  915. 

nature  and  extent  of  the  rule,  ii.  915—917. 

assignee  of  legal  interest  is  necessary  party,  ii.  917. 

and  person  with  adverse  interest,  ii.  917. 

effect  of  2  &  3  Vict.  c.  11,  ii.  918. 

how  assignee  pendente  lite  joined,  ii.  918. 

assignee  pendente  lite  cannot  object  for  want  of  parties,  ii.  918. 

in  suit  to  discover  incumbrances  defendant  cannot  raise  objection  in  respect 
of  absence  of  prior  incumbrances,  ii.  919. 

PAETITION, 

commissioners  of,  have  no  lien,  182. 

PARTNERS, 

where  one  may  make  security  on  personal  property  of  firm,  298. 

not  in  respect  of  money  lent  for  extraordinary  purposes,  299. 

nor  for  separate  debt  of  one  partner,  299. 

when  separate  security  good  against  partnership,  299. 

where  partner  dies  whose  estate  is  mortgaged  for  partnership,  300. 

one  partner  cannot  mortgage  real  estate  of  firm,  300. 

where  benefit  of  security  is  extended  to  partners  for  the  time  being,  300. 

PART  OWNER, 

of  ship,  cannot  pledge  as  against  other  part  owners,  301. 

PAWN.    See  Pledge. 

PAWNBROKERS, 

regulations  concerning,  70 — 76. 
statutory  power  of  sale  of,  603. 
on  sale  of  pledge  what  pawnbroker  undertakes,  503. 

PAWNEE.    See  Pledgee. 

PAY.    See  Pensions. 

to  persons  in  service  of.  crown  where  not  assignable,  254. 
where  it  is  to  enable  recipient  to  perform  future  duties,  25S. 

PAYMASTER-GENERAI,, 

notice  to,  gives  no  priority,  546. 

PAYMENT.    See  Tender. 

mortgagee  entitled  to  six  months'  notice  before,  ii.  786. 
extent  of  rule,  ii.  787. 

six  months'  interest  equivalent  to  notice,  ii.  787. 
where  shorter  notice  suflScient  or  none  necessary,  ii.  787. 
before  the  day  fixed,  if  accepted,  is  performance  of  condition,  ii.  788. 
when  payment  to  mortgagee's  agent  will  be  discharge  for  principal  or  in- 
terest, ii.  795. 
possession  of  security  not  generally  sufficient,  ii.  796. 
when  agent  may  receive  interest,  ii.  796. 

effect  of  payment  of  principal  to  mortgagee's  agent  before  day  fixed,  ii.  796. 
payment  to  one  joint  creditor  is  discharge  at  law,  but  not  in  equity,  ii.  796,  797. 
on  death  of  one  joint  creditor  his  representatives  entitled,  ii.  797. 
when  receipt  of  trustee  is  good  discharge,  ii.  797. 
person  appointed  where  trustee  not  proper,  ii.  797. 
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'PATi/LENT— continued. 

rule  as  to  application  of  vmappropriated  payments,  ii.  798. 

debtor  may  appropriate  at  time  of  payment  only,  11.  798. 

creditor  may  afterwards  appropriate,  ii.  798. 

evidence  of  appropriation,  ii.  798. 

extent  of  creditor's  right  under  law  of  England  and  civil  law,  ii.  799. 

in  case  of  debtor's  bankruptcy,  ii.  799. 

presumption  of  consecutive  payments  where  no  appropriation,  ii.  799. 

rule  of  civil  law  and  Scotch  law  where  no  appropriation,  ii.  800,  and  note. 

no  appropriation  jporf  litem  motam,  ii.  800. 

payment  in  respect  of  composition  applied  to  debts  rateably,  ii.  801. 

effect  of  payment  by  worthless  security,  ii.  838,  851. 

mortgagor  paying  debt  with  notice  of  equitable  claim  may  become  liable  to 

it,  ii.  1025. 
time  allowed  for,  by  judgment,  ii.  1048. 
persons  entitled  to  subsequent  right  to  redeem,  ii.  1049. 
in  case  of  derivative  mortgage,  ii.  1049. 
in  case  of  judgment  creditors,  ii.  1049. 
where  only  one  period  given  to  several  incumbrancers,  ii.  1060. 
where  more  than  one  of  such  persons  is  ready  to  redeem,  ii.  1050. 
direction  for  payment  within  six  months  may  be  added  to  decree  by  petition, 

ii.  1060. 
time  allowed  reckoned  in  calendar  months,  ii.  1050. 
day  of  payment  may  be  postponed  or  foreclosure  opened,  ii.  1051. 
how  application  for  time  made,  ii.  1051. 

fenerally  time  only  given  in  foreclosure  suit,  ii.  1051. 
ow  often  time  may  be  enlarged,  ii.  1051. 
what  reasons  sufScient,  ii.  1062, 
where  security  must  be  shown  to  be  sufScient,  ii.  1052. 
length  of  time  granted,  ii.  1063. 
form  of  order,  ii.  1053. 

where  objections  pending  to  certificate,  ii.  1053. 
where  time  required  to  prosecute  appeal,  ii.  1053. 
whether  refusal  of  mortgagor  to  produce  deeds  is  ground  for  enlargement, 

ii.  1064. 
effect  of  non-payment  at  enlarged  time,  ii.  1054. 
order  discharged  on  variation  of  account  by  mortgagee,  ii.  1064. 
new  day  after  inrolment  of  decree  or  order  absolute,  ii.  1065 — 1061. 

See  FoEECLOSUEB. 
when  time  for,  postponed  by  death  or  act  of  mortgagee,  ii.  1056. 
where  mortgagee  uses  other  remedies  after  foreclosure,  ii.  1057. 

PENALTY.    See  Foepbituee. 

PENSIONS, 

assignments  of,  where  void,  254. 
when  assignable,  256,  256. 
prize  money  not  within  rule,  256. 
jurisdiction  of  Court  of  Bankruptcy  over,  256. 

PERSONAL  REPRESENTATIVE.    See  Paetibs. 
of  mortgagee  entitled  to  debt,  346. 
of  mortgagor,  right  of,  to  redeem,  ii.  779 — 781. 
where  goods  arc  pledged,  ii.  781. 
of  mortgagee  entitled  to  debt,  345. 

PERSONALTY, 

not  included  in  stat.  27  Eliz,,  234. 

PIGNORATIFS,  3,  n. 

PILOTAGE, 

when  payments  for,  allowed  to  maritime  creditor,  ii.  946,  n. 

PLANTING, 

inquiry  as  to,  by  mortgagee,  ii,  952. 
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PLEDGE, 

how  created,  and  effect  of,  7,  64. 

pledge  and  accessories  liable  for  whole  debt,  64. 

pledgee  has  only  special  property  in,  64. 

what  possession  necessary  to  pledgee's  title,  63. 

ownership  revested  on  payment  or  tender,  65. 

what  may  be  pledged,  65. 

nature  of  delivery  and  possession,  65. 

where  pledgor  may  retain  possession  or  use,  65,  66. 

pledge  must  be  delivered  as  security,  66. 

may  be  implied,  66. 

for  what  it  may  be  contracted,  66. 

must  be  made  with  consent  of  owner,  66. 

right  of  execution  against,  by  creditors  of  pawnor  and  pawnee,  69. 

pledgee  of  wrongful  pledgor  gets  no  title,  307. 

pawnee  may  recover  m  action  for  debt  without  returning,  374. 

where  pawnor  has  recovered  value  on  wrongful  conversion,  debt  remains,  374. 

where  pledgor  leaves  pawn  till  it  is  spoilt,  pledgee  may  sue  for  debt,  374. 

who  may  redeem  under  Pawnbrokers  Act,  ii.  754. 

waived  by  redelivery  to  creditor,  ii.  841. 

unless  as  agent,  ii.  841. 

PLEDGEE.    See  Pawnbhokbe. 

where  he  may  deliver  pawn  to  stranger,  67. 

cannot  sell  or  pledge  more  than  his  own  interest,  67,  68. 

except  negotiable  securities,  67. 

mere  refusal  to  redeliver  not  conversion,  68. 

wrongful  conversion  does  not  destroy  contract,  68. 

may  deliver  chattel  to  true  owner,  69. 

may  sue  pawnor  in  debt  or  assumpsit,  874. 

in  case  of  wrongful  conversion,  374. 

where  pledge  perishes,  374. 

of  negotiable  security,  rights  of,  457,  468. 

bound  to  restore  pledge  on  payment,  458. 

how  far  responsible,  458. 

where  debt  tendered  before  loss,  458. 

in  case  of  theft,  458. 

under  Pawnbrokers  Act,  1872.  .459. 

cannot  demand  payment  for  warehouse,  semhle,  460. 

his  right  of  user,  461,  462. 

under  Mohammedan  law,  461,  n. 

cannot  foreclose,  486,  n. 

selling  must  account  for  proceeds,  487. 

selling  cannot  buy  pawn,  490. 

except  under  Pawnbrokers  Act,  503. 

how  he  accounts  for  profits,  ii.  935. 

PLEDGOR, 

undertakes  that  he  has  interest  in  pledge,  66. 

without  title  cannot  give  title  to  pledgee,  66. 

or  to  second  pledgee  against  first,  67. 

where  pledgor  has  limited  interest,  67. 

where  he  is  not  true  owner  or  holds  chattel  only  as  a  pledge,  68,  69. 

may  sell  his  right  in  pledge,  70. 

his  right  to  redeem  under  Pawnbrokers  Act,  503. 

POLICY  OE  INSUKANCE.    See  Insurance. 
damages  for  breach  of  covenant  to  keep  up,  373. 
pledge  of,  gives  implied  authority  to  sue  on  policy,  373. 
on  ship,  pledge  of,  passes  no  interest  in  ship,  465. 

effect  of  payments  on,  when  effected  as  collateral  security,  ii.  1072—1077. 
annuitant  or  mortgagee  making,  en  debtor's  life,  may  retain,  ii.  1072,  1073. 
belongs  to  debtor  where  he  pays  or  is  charged  with  premiums,  ii.  1073. 
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POLICY  OF  mSVB.ATSCE—contin.'ued. 

where  allowance  for  insurance  is  included  in  consideration,  ii.  1073. 

when  mortgagee  is  a  trustee  of  policy,  ii.  1074. 

when  security  has  heen  set  aside,  ii.  1074. 

where  risk  insured  against  ceases  and  mortgagee  receives  insurance,  ii.  1075. 

where  annuity  is  for  lives  which  are  insured  by  grantee,  ii.  1075. 

where  agreement  that  policy  shall  belong  to  debtor,  ii.  1075. 

not  material  that  insurer's  interest  has  ceased  on  redemption,  ii.  1076. 

where  there  is  contract  that  grantor  may  elect  to  take,  ii.  1076. 

where  policy  is  assigned  as  collateral  security  with  subsequent  trusts,  ii.  1077. 

benefit  of  fire  policy  passes  by  mortgage  though  not  mentioned,  ii.  1077. 

effect  of  covenant  to  insure,  ii.  1077. 

PORT  CHAEGES, 

ship  owner  has  no  lien  for,  ,193. 

POETS, 

of  destination,  meaning  of,  93, 
home,  what  are,  97. 

POSSESSION.      See  ACCOTTNTS';    MOETGAGBE  ;    MOETGAGOE  ;    PLEDGE; 

Waiveb. 
of  chattels  will  not  give  priority  over  registered  incumbrance,  ii.  649. 
acts  which  do  not  amount  to,  ii.  936. 
court  may  grant  inquiry  as  to  fact,  ii.  986. 
may  be  taken  in  part,  ii.  937. 
suit  otpvAsne  incumbrancer  is  equitable  possession,  ii.  937. 

POWEE  OF  ATTORNEY, 

where  it  may  create  an  equitable  security,  34. 

POWEE   TO   MOETGAGE.      See  Agents;  Bankebs;  Bankkttptct  ; 

Bill    Bbokebs  ;    Exectjtoes  ;    Eactoes  ;    Infants  ;    Lunatic  ; 

Maeeibd  Women  ;  Paktnebs;  Sale;  Teustbeb. 
should  specify  intention,  260. 
general  power  to  sell  does  not  generally  include,  ,260. 
where  it  does,  285. 

acquiescence  in  security  under  doubtful  power,  260. 
effect  of  power  to  creditor  to  take  possession  and  receive  profits,  261. 
power  must  be  exercised  in  accordance  with  instrument  creating  it,  261. 
where  exercised  to  secure  debt  contracted  on  improper  security,  261. 
where  in  excess  of  power,  261. 
may  be  good  by  estoppel,  261. 

where  consistent  with  general  power  to  mortgage,  262. 
security  under,  may  be  good  though  mode  of  making  wrong,  262. 
no  debt  at  law  where  maker  has  no  capacity  to  contract  it,  262. 
how  far  security  may  be  allowed  though  lender  not  empowered  to  borrow, 

263,  264. 
where  statutory  authority  contains  no  restrictions  beyond  deed  of  settlement, 

264. 
power  must  be  exercised  consistently  with  object,  264. 
effect  of  this  rule  upon  securities  on  public  undertakings,  265 — 268. 
charge  of  debts  on  real  estate  does  not  authorize  mortgage  for  purpose  of 

business,  287. 

PRESERVATION, 

of  security,  right  of  mortgagee  to,  305. 
of  estate,  payments  for,  allowed,  ii.  945. 

PRESUMPTION, 
Of  death, 
nature  and  extent  of,  ii.  772 — 775. 
generally  arises  after  seven  years,  ii.  773. 
probable  origin  of  rule,  ii.  773,  n. 
as  to  presumption  of  time  of  death  within  the  seven  years,  ii.  774. 
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FBESVMPTIOTS—contmued. 
Of  death — continued. 

death  not  presumed  till  after  diligent  inquiry,  ii.  775. 

security  to  refund  in  case  of  re-appearance,  ii.  775. 

French  law  as  to  presumption  of  death  and  disposal  of  property,  ii.  775,  a. 
PBINTEB, 

has  specific  lien,  199. 

PEIOEITY, 

in  bankruptcy  in  respect  of  judgment,  105. 

in  administration  of  estates  in  respect  of  unregistered  judgments,  131. 
of  salvage  liens,  517.    See  Pbiority  undbb  Maritime  Law. 
Legal  estate, 
gives  both  at  law  and  in  equity,  ii.  593. 
provisions  of  acts  of  1874  and  1876,  as  to,  ii.  599. 

pmind  mortgagee  without  notice  of  prior  mortgage  getting  in  term,  ii.  694. 
where  quasilegal  estate  obtained  by  delay  of  prior  incumbrancer,  ii.  694. 

See  Defective  Asstjrancb;  Tacking. 
Equitalle  priority .    See  DEEDS, 
equitable  mortgagee  without  notice  may  tack  against  mortgagor  and  those 

who  claim  under  him',  ii.  620. 
equitable  priorities  are  generally  according  to  date,  ii.  620. 
exception  in  salvage  cases,  ii.  620. 
in  case  of  officious  payments,  ii.  621. 
in  bankruptcy,  ii.  621. 

when  equitable  incumbrancer  may  get  priority  by  means  of  legal  title,  ii.  621. 
claim  of  equitable  mortgagee  prerails  against  lien  of  mortgagor's  solicitor, 

ii.  622. 
equitable  incumbrancer  not  protected  by  his  assignor's  concealment  of  notice, 

ii.  622. 
mortgagee  under  breach  of  trust  cannot  claim  against  beneficiary,  ii.  623. 
mortgagor  with  infirm  title  cannot  convey  equitable  interest,  ii.  623. 
pvime  mortgagee  with  notice  cannot  oust  prior  equitable  mortgagee,  ii.  623. 
first  incumbrancer  cannot  prejudice  subsequent,  ii.  624. 
produce  of  sale  bound  by  same  equities  as  estate,  ii.  624. 
ptiimS  incumbrancer  buying  estate  discharged  must  apply  purchase-money 

according  to  priorities,  ii.  624. 
priorities  under  Irish  decree  for  sale,  ii.  625. 

priority  where  securities  effected  by  fraud  or  in  breach  of  trust,  ii.  625. 
trustee's  right  to  indemnity  preferred  to  chai'ge  by  cestui  que  trust,  n.  626. 
as  between  mortgagor  and  mortgagee,  mortgage  affects  whole  of  mortgagor's 

interest,  ii.  627. 
rule  where  incumbrancer  has  priority  over  one  of  earlier  date,  but  not  over 

one  postponed  to  him,  ii.  627. 
priority  between  unpaid  vendor  and  claimant  under  purchaser,  ii.  628. 
Right  to  consolidate  seowrities, 
nature  and  principles  of  right,  ii.  630. 
acted  upon  in  proceedings  under  statute  of  Geo.  2,  ii.  631. 
distinguished  from  legal  right  to  tack,  ii.  631. 
mortgagee  entitled,  though  securities  vested  in  trustees,  ii.  631. 
and  where  he  claims  by  assignment,  ii.  631. 
though  he  had  no  previous  interest  in  secnriiy,  ii.  632. 
and  had  notice  of  subsequent  incumbrance,  ii.  632. 

not  where  subsequent  security  on  first  estate  preceded  that  on  second,  ii.  63^. 
right  not  affected  by  sale  under  power,  ii.  682. 
or  by  change  in  ownership  of  estate,  ii.  632. 
right  of  assignee  where  one  estate  is  sold  and  the  other  mortgaged  after 

mortgage  of  both,  ii.  633. 
how  redeeming  assignee  deprived  of  right  to  hold  both  securities,  ii.  634. 
mortgagee  may  consolidate  whether  securities  unite  before  or  after  union  of 

equities  of  redemption,  ii.  634. 
where  distinct  shares  of  estate  are  mortgaged  after  splitting  of  equity  of 

redemption,  ii.  634, 
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FUIOmiY— continued. 
JtigTit  to  consolidate  securities — continued, 
no  consolidation  against  person  engaged  in  one  security  only,  ii.  f>36. 
where  no  consolidation  of  tenant  for  life's  security  against  remainderman, 

ii.  G37. 
right  of  consolidation  not  limited  to  cases  of  legal  securities,  ii.  637. 
overrides  right  of  surety  for  one  debt,  ii.  638. 
applies  to  securities  of  different  natures,  ii.  639. 

applies  equally  in  proceedings  to  redeem  and  to  realize  securities,  ii.  639. 
and  in  bankruptcy,  ii.  639. 

mortgagor  cannot  insist  upon,  as  against  ^mme  mortgagee,  ii.  639. 
no  right  to  consolidate  where  one  security  satisfied  before  the  other  is  com- 
plete, ii.  640. 
Priority  in  secwities  on  chattels, 
notice  on  assignments  of  chattels  gives  priority,  ii.  640. 
inquiry  should  be  made  as  to  prior  charges,  ii.  641. 
notice  does  not  operate  until  fund  has  reached  trustee,  ii.  641. 
but  should  be  given  at  earliest  period,  ii.  641. 
priority  extends  to  set-ofE  and  other  equities,  ii.  642. 
no  priority  by  notice  to  paymaster-general,  ii.  642. 
priority  by  stop  order,  ii.  643. 
rule  as  to  notice  binds  trustee  in  bankruptcy,  ii.  643. 
priority  of  bankrupt's  trustee  under  statutory  rights,  ii.  644. 
no  priority  against  cestui  gue  trust  by  notice  where  trust  is  complete, 

ii.  645. 
mortgagee  not  guilty  of  negligence  not  postponed  by  earlier  notice  of  later 

incumbrancer,  ii.  646, 
mortgagee  of  freight  must  take  possession  before  end  of  voyage,  ii.  64G. 
what  constitutes  such  completion,  ii.  647. 

priority  may  be  saved  by  notice  where  possession  impossible,  ii.  647. 
effect  of  mortgagee's  neglect  to  take  possession,  ii.  647. 
legal, title  without  notice  prevails  against  trust,  ii.  647. 
where  equal  innocence  and  diligence,  priority  of  time  prevails,  ii.  648. 
possession  wiU  not  give  priority  over  registered  security,  ii.  649. 
Priority  under  maritime  law, 
under  French  Code  de  Commerce,  ii.  649,  n. 
precedence  is  according  to  lex  fori,  ii.  649. 
last  in  date  is  paid  first,  ii.  649. 
ransom  of  ship  prevails  over  prior  mortgage,  ii.  650. 
salvage  of  cargo  over  respondentia  loan,  ii.  650. 
rule  of  precedence  only  applies  where  salvage,  ii.  650. 
so  in  case  of  land,  ii.  650. 
no  precedence  beyond  necessity,  ii.  651. 
priority  of  lien  for  salvage  of  life  and  for  wages,  ii.  650,  651. 
master's  claim  for  wages  cannot  compete  with  mariners',  ii.  651. 
how  far  against  bondholder  or  material-men,  ii.  651. 
existing  maritime  lien  preferred  to  shipwright's  possessory  lien,  ii.  652. 
but  not  continuing  or  imperfect  claims,  ii.  652. 

where  lien  for  damage  preferred  to  mortgage  or  bottomry  bond,  ii.  652. 
mortgagee  has  priority  over  loan  for  use  of  ship  not  secured  bv  possessorv 
lien,  ii.  652.  J  i  J 

By  Stattjtb, 
Registration  acts, 
rules  of  priority  under,  in  England  and  Ireland,  ii.  653. 
subsequent  registered  incumbrancer  not  affected  without  notice  at  date  of 

security,  ii.  655. 
mortgagee  need  not  inquire  for  unregistered  deed,  ii.  656. 
where  unregistered  deed  protected  by  one  registered,  ii.  656. 
whether  earlier  and  later  deeds  must  be  by  same  grantor,  ii.  656. 
no  priority  by  registered  assignment  of  money  charged  on  land,  ii.  657. 
um-egistered  appointment  postponed,  ii.  657. 
registration  protects  mortgagor's  title,  ii.  657. 
no  priority  by  informal  registration,  ii.  658. 
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PRIORITY  BY  SlAiVTB—eontinued. 
Seffittration  «<!#<— continued, 

effect  of  non-registration  within  period  limited,  ii.  658,  659. 

priority  of  documents  registered  on  same  day  is  according  to  nnmbers  at- 
tached, ii.  659. 

settlement  of  priorities  under  Land  Transfer  Acts,  1875  and  1862,  ii.  659, 660. 
Shipping  acts, 

under  act  of  1864,  according  to  date  of  registration,  ii.  660. 

directions  of  act  as  to  priority,  ii.  660. 

how  far  unregistered  further  charge  can  be  tacked,  ii.  661. 

effect  of  provision  that  mortgagee  is  not  owner,  ii.  661. 

where  registered  mortgage  not  affected  by  act  of  bankruptcy  of  mort- 
gagor, ii.  662. 
Judgment  acts, 

from  what  time  they  affect  debtor's  property,  ii.  662. 

judgment  creditor  holds,  subject  to  same  liabilities  as  debtor,  ii.  662. 

different  kinds  of  equities  which  prevail  against  judgments,  ii.  663. 

rights  of  crown  against  debtors,  ii.  664. 

crown  does  not  lose  priority  where  security  is  breach  of  duty,  ii.  665. 

nor  jndicial  sequestration  against  security  intended  to  defeat  it,  ii.  665. 

equitable  mortgagee  protected  against  elegit,  ii.  665. 

60  under  Irish  Act,  in  case  of  registered  affidavit,  ii.  666. 

equitable  incumbrancer  of  chattels,  with  complete  title,  has  priority  over 
subsequent  execution  creditor,  ii.  666. 

judgment  not  defeated  by  mortgage  under  earlier  power,  ii.  666. 

rights  of  assignee  of  chose  in  action  and  judgment  creditor,  ii.  667. 

effect  of  charging  order  nisi,  ii.  668. 

judgment  creditor  not  prior  to  earlier  voluntary  settlement  as  purchaser 
under  27  Eliz.,  ii.  668. 

judgment  creditor  of  heir  or  devisee  has  no  priority  over  simple  contract 
debts  of  ancestor  or  devisor,  ii.  668. 

where  he  has  priority  over  creditors  under  trust  deed,  ii.  669. 

charge  of  judgment  creditor  not  affected  by  statute  which  suspends  remedy, 
ii.  669. 

priorities  under  Sequestration  Act,  1871,  ii.  670. 

execution  creditor  loses  priority  over  property  not  sold  under  execution, 
ii.  670. 

order  where  judgment  creditor  received  more  than  amount  due,  ii.  670. 

priorities  of  securities  registered  in  county  and  Common  Pleas,  ii.  670. 

priorities  of  judgment  creditors  not  affected  by  notice,  ii.  671. 

priority  of  earlier  county  registration  of  judgment  good,  though  entered  up 
with  notice  of  earlier  judgment,  ii.  671. 

decree  of  equity,  registered  with  notice  of  earlier  unregistered  conveyance, 
will  not  prevail,  ii.  671. 

in  administration  of  assets,  unregistered  judgment  has  no  priority  over  simple 

'  contract  debts,  ii.  672. 

effect  of  2,S  &  24  Vict.  c.  38,  s.  4,  asto  registration,  ii.  672. 

priority  between  judgment  creditors  in  administration  of  assets,  ii.  672. 

effect  of  judgment  pending  administration  suit,  ii.  673. 

effect  of  attachment  in  Lord  Mayor's  Court  in  administration  of  assets, 
ii.  673. 

where  priority  given  to  foreign  judgment,  u.  673. 

priority  of  judgment  obtained  by  default,  ii.  673. 

priority  of  executions  where  first  is  void  by  debtor's  bankruptcy,  ii.  674. 

priority  of  sequestration,  ii.  674. 
Under  Sanhrvpt  acts, 

priorities  under,  of  other  than  secured  creditors,  ii.  674. 

where  secured  creditor  is  only  entitled  rateably,  ii.  675. 

priority  of  execution  creditor  who  has  seized  before  act  of  bankruptcy,  ii. 
675. 

where  goods  taken  in  execution  on  judgment  for  more  than  50*.,  u.  676. 

effect  of  composition  under  act  of  1869,  ii.  676. 

priority  of  sequestrations  under,  ii.  676. 
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PRIORITY  BY  STATVi^—contmued. 
Under  Sanhrupt  acta — continued. 

priority  of  friendly  society  on  death  or  bankruptcy  of  officer,  11.  677. 

priority  of  commissioners  under  West  India  Estate  Acts,  li.  677. 

priority  of  mortgagees  of  public  works  and  companies,  ii.  67S. 
Loss  of, 

by  neglect  or  fraud  as  to  deeds,  ii.  869—871    See  Deeds. 

where  vendor  delivers  conveyance,  with  receipt,  for  unpaid  price,  ii.  875. 

where  one  of  several  transferors,  being  solicitor  of  transferee,  receives  money, 
ii.  875. 

where  transferee  hands  deeds  to  original  mortgagee,  being  solicitor  of  mort- 
gagor, ii.  876. 

no  excuse  for  mortgagee  that  another  induced  him  to  commit  fraud,  ii.  876. 

to  affect  mortgagee  with  fraud  of  agent,  relation  of  principal  and  agent  must 
subsist  at  the  time,  11.  876. 

priority  lost  by  leading  another  to  act  upon  a  certain  state  of  things,  ii, 
877. 

effects  and  instances  of  rule,  li.  877,  878. 

stranger  may  be  made  liable  for  his  false  representation,  ii.  878. 

person  who  has  stood  by  must  have  known  his  own  rights,  ii.  878. 

not  lost  by  wilful  obstruction  of  another  creditor,  ii.  879. 

case  of  bankrupt  allowed  to  carry  on  business  without  certificate,  11.  879. 

vendor  of  estate  leaving  price  under  control  of  one  trustee,  ii.  879. 

effect  of  non-registration  of  securities  by  officers  of  company,  ii.  879. 

where  priority  not  lost  by  omission  to  make  salvage  advances,  ii.  879. 

effect  of  advance  to  uncertificated  bankrupt,  ii.  880. 

effect  of  fraud  by  married  women  and  infants,  ii.  880,  881. 

PROBATE,  COURT  OF, 

order  for  payment  has  not  effect  of  judgment,  120. 

PRODUCTION.    See  Deeds;  SolicitoBj Lien  of. 

PROHIBITIOIT, 

against  incumbrance,  effect  of,,  268. 

how  broken,  258,  259. 

does  not  affect  charge  upon  income  already  due,  260. 

PROTECTION  OF  SECURITY.    See  Moetgagee. 

PROVISO.    See  Condition  j  Redemption. 

PUBLIC  COMPANY, 

meaning  of,  in  Judgment  Act,  1  &  2  Vict.,  116. 

PUBLIC  WORKS, 

remedies  of  Incumbrancer  on,  829. 

PUBLIC  WORKS  AND  FISHERIES  ACTS, 
securities  under,  ii.  1167. 

PURCHASE-MONEY, 

how  disposition  of  surplus  should  be  provided  for  in  power  of  sale,  497. 

as  to  payment  of  interest  on  surplus,  497. 

mortgagee  is  trustee  of,  498. 

at  whose  risk  and  for  whose  benefit  invested,  li.  1078. 

on  sale  by  crown,  11.  1078. 

where  fund  is  blended  with  other  monies,  ii.  1078. 

PURCHASERS, 

for  valuable  consideration,  without  notice,  not  affected  by  judgment  acts,  474. 

QUARANTINE, 

effect  of  order  for,  upon  right  to  stop  in  transitu,  ii.  862,  n. 


INDEX.  1233 

The  references  are  to  the  Fages. 

RAILWAY  COMPAiraES, 

stfttntory  secnrities  by,  ii.  1167. 

KEAL  ESTATE, 

mortgaged  estate  not  treated  as,  on  gronnd  of  entry  by  mortgagee,  345. 

BECEIPT, 

notice  by  absence  of,  on  conveyance,  551,  576. 

EECEIVEE, 
Appointment  of,  hy  parties, 

person  entitled  to  debt  may  appoint  nnder  23  &  24  Vict.  c.  145,  s.  11,, 375. 

manner  of  appointment,  376. 

statntory  receiver  is  agent  of  owner  of  mortgaged  property,  376,  377. 

powers  of  statntory  receiver,  376. 

removal  of,  and  appointment  of  new,  376. 

may  retain  commission,  376. 

his  power  to  insure,  377. 

under  joint  appointment  of  mortgagor  and  mortgagee,  may  demand  posses- 
sion nnder  4  Geo.  2,  o.  28., 377,  378. 

right  of  mortgagee  against  receiver  of  judgment  creditor  nnder  Municipal 
Corporation  Act,  399,  n. 

where  mortgagee  allowed  expenses  of,  ii.  958. 
Appointment  of,  ly  court, 

person  applying  for,  must  be  interested,  378. 

form  of  application,  378. 

suit  for  appointment  of  only  should  not  be  brought  to  hearing,  378. 

application  for  may  be  em  parte,  378. 

appointment  nnwillingly  disturbed,  379. 

appointment  of  new  consignee  before  death  of  acting,  379. 

nature  and  extent  of  security  by,  379. 

to  whom  recognizances  given,  433. 

arrangements  for  lessenmg  security,  380. 

when  sureties  or  security  dispensed  with,  380. 

inrolment  of  recognizance,  380. 
Nature  of  appointment, 

for  whose  benefit,  and  effect  of,  381. 

does  not  afEect  Statute  of  Xiimitations,  381. 

when  rent  paid  in  by,  not  applied  for  by  incumbrancer,  381. 
For  and  aga/mat  mhom  appowited, 

formerly  not  for  legal  incumbrancer,  382. 

practice  nnder  Judicature  Acts,  383. 

where  equitable  incumbrancer  may  have,  383. 

but  his  right  is  subject  to  that  of  legal  incumbrancer,  383. 

where  legal  incumbrancer  has  prior  security,  384. 

when  in  favour  of  owners  of  prior  charges  in  possession,  384. 

may  be  against  incumbrancer  in  possession  as  tenant,  384. 

prior  mortgagee  opposing  must  swear  that  something  is  due,  384. 

where  amount  cannot  be  ascertained  by  reason  of  negligence,  385. 

definite  sum  must  be  sworn  to,  385. 

appointment  without  prejudice  to  prior  legal  owner  out  of  possession,  385. 

proceedings  of  prior  mortgagee  to  obtain  possession  against  receiver,  385, 

where  appointed  against  legal  title,  386. 

must  be  probability  of  establishment  of  adverse  title,  386. 

where  legal  estate  is  in  trustees,  387. 

or  in  claimants  under  voluntary  settlement,  387. 

where  applicant  cannot  use  legal  remedy,  387. 

not  where  effect  would  be  to  establish  disputed  right,  387. 

not  where  legal  title  to  ship  was  in  question,  388. 

where  not  against  trustees  or  consignees,  888. 

where  on  death,  disclaimer  or  miscond'oct  of  trustees,  388. 

where  against  legal  joint  tenant  or  tenant  in  common,  389. 

where  some  of  the  owners  are  infants,  889. 

against  mortgagor  in  possession  with  legal  title,  390. 

M.     VOL,  n.  4  K 
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EECEIVEE— corattoMflf?. 
For  and  agamst  wJiom  appointed — continued. 

over  rents  where  several  mortgagors  tenants  in  common,  39Q. 

where  defendant  entitled  to,  against  co-defendant,  390. 

as  part  of  terms  on  enlarging  time  for  redemption,  391. 

where  eqnitable  owner  ont  of  jurisdiction,  391. 

power  of  court  to  appoint  not  affected  by  testamentary  appointment  of 
guardian,  391. 

where  judgment  creditor  may  have,  392. 

appointment  of,  under  Sherms  Acts  in  Ireland,  5  &  6  Will.  4,  c.  55 ;  3  &  4 
Vict.  c.  105 J  and  19  &  20  Vict.  c.  77.  .392— 397. 

ex  parte  application  for,  under  acts  not  a  Us  pendens,  397. 
Over  wliat  property  appointed,  397. 

when  over  government  pension  or  public  office,  397. 

when  over  rates  and  tolls,  398. 

over  public  undertaking,  330,  398. 

under  Eailway  Companies  Act,  1867,  Companies  Clauses  Act,  and  Municipal 
Corporations  Acts,  398,  399,  n. 

profits  of  fellowship  or  of  canonry,  399. 

not  of  half-pay  of  officers,  &c.,  or  pension  to  support  dignity,  400, 

or  profits  of  ecclesiastical  benefice,  400. 

of  mines  at  instance  of  part  owner,  400. 

when  of  land  of  tenants  in  common,  401. 

of  colonial  estate,  401. 

of  realty  or  personalty  in  foreign  country  or  dependency,  401. 

of  unsold  part  of  pledge,  488. 
At  what  stage  of  cause, 

where  before  appearance,  401. 

where  defendant  out  of  jurisdiction,  402. 

where  at  hearing,  402. 

where  after  judgment,  402,  403. 

not  before  hearing  on  evidence  taken  in  cause,  403. 
Who  ma/y  he  appointed, 

person  appointed  in  chambers  or  by  judgment,  403,  404. 

must  have  time  for  the  duties,  404. 

practising  barrister  may  be,  404. 

but  not  peer,  or,  semlble,  meiiiber  of  House  of  Commons,  404. 

nor  judge's  clerk,  405. 

where  solicitor  may  be,  405. 

not  person  under  security  to  crown,  405. 

nor  next  friend  or  his  son,  405. 

where  trustee  eligible,  406. 

where  guardian  tenant  for  life,  person  interested  or  party  to  suit,  406. 

West  India  mortgagee  where  not  to  be  consignee,  406. 

preference  to  nominee  of  mortgagee  or  equitable  tenant  for  life,  406; 
Authority  of, 

not  of  his  own  authority  to  bring  or  defend  action,  406. 

one  not  to  take  possession,  against  another,  406. 

acts  of,  not  restrained  on  application  of  person  not  interested,  407. 

extent  of  his  power  to  distrain,  407. 

where  leave  to  distrain  refused,  407. 

tenants  should  attorn  to,  407. 

effect  of  attornment  to,  408. 

how  receiver  gets  into  possession,  408. 

delivery  of  court  rolls  to,^  408. 

court  not  willing  to  give  him  independent  powers,  409. 

tenants  may  be  ordered  to  attorn  to  sequestrator,  409. 

practice  as  to  letting  by  receiver,  409. 

where  may  give  notice  to  quit,  410. 

where  he  should  move  for  leave  to  let,  410. 

in  case  of  colonial  estate,  410. 

lease  not  allowed  to  bind  infant,  410. 

where  bound  by  unauthorized  lease,  411. 


INDEX,  1235 

The  references  are  to  the  Pages. 

'RECErrER—eontim.uea. 
Authority  o/— continued. 

effect  of  lease  under  power  pendente  lite  after  appointment  of,  411. 

where  power  given  him  to  inspect  property,  412. 

from  what  time  rents  honnd  by  appointment  of,  412. 

when  he  can  perform  his  duties,  412. 

his  right  to  rents  in  arrear  and  produce,  412,  ii.  930. 

must  pay  balance  to  prior  incumbrancer  who  takes  possession,  413. 

duty  of,  in  case  of  interference  with  rents,  413. 

to  whom  money  received  by  belongs,  413. 

rights  to,  of  prior  mortgagees,  414. 

not  directed  to  keep  down  interest  till  security  established,  414. 
Itiglit  of,  to  apply  to  oowrt, 

rule  as  to  his  taking  proceedings,  414. 

does  not  lose  his  privilege  where  he  is  party  to  cause,  415. 

where  he  should  join  in  proceeding,  415. 
Poasession  of, 

possession  of,  is  possession  of  court,  416, 

cannot  be  disturbed  without  leave  of  court,  415. 

order  of  appointment  must  be  distinct,  416. 

should  direct  delivery  of  possession  or  attornment,  416. 

how  court  deals  with  sheriff  disturbing  receiver,  416. 

how  execution  creditor  protected,  417. 

exercise  by  court  of  power  to  commit,  417. 

where  sheriff  seizing  under  writ  issued  by  court  not  protected  by  it,  419. 

remedies  of  persons  claiming  paramount  interests  to  receiver,  419. 

where  prior  incumbrancer  guilty  of  delay,  419. 

mode  of  application  for  leave  to  proceed,  420. 
Expenditure  by, 

general  rule  as  to,  420. 

in  case  of  unauthorized  expenditure,  421. 
lAaiilities  of, 

extent  of  liability  for  property  in  his  hands,  421. 

where  he.  may  deposit  money  with  banker,  421. 

liable  for  loss  of  fund  put  out  of  his  control,  422. 

person  assuming  character  of,  is  responsible  as  receiver,  422. 

application  of  money  paid  to  wrong  person,  423. 

where  wrongful  payment  made  by  receiver's  agent,  423. 

liability  of  receiver  appointed  by  colonial  cowt,  423. 

liability  of  consignees  of  produce,  423. 

not  necessary  party  to  suit  by  first  incumbrancer,  424. 

how  receipt  of  money  by  receiver  prevented,  424. 

who  suffers  for  loss  or  waste  by  receiver,  424. 

where  ordered  to  account  again,  424. 
Remuneration  and  allomances  of, 

mode  of  remuneration  of,  424. 

settled  at  passing  of  accounts,  425. 

has  no  vested  right  to  receive  money  for  sake  of  poundage,  425. 

practice  in  lunacy,  425.  ...... 

where  right  lost  by  omission  to  pass  accounts  no  allowance  agamst  mtants, 
•    426. 

where  forfeited  costs  not  sti-uck  out  after  being  allowed,  426. 

where  amount  reconsidered,  426. 

no  allowance  generally  for  voluntary  act,  426. 

where  expenses  for  allowed,  426. 

costs  of  hostile  application  against  receiver,_427. 

no  expenses  or  allowance  for  unauthorized  journey,  427. 

as  to  allowance  for  scheme,  &c.  of  estate,  427. 

fees  in  judges'  chambers  on  passing  accounts,  427. 
Passing  accounts, 

mode  of  passing,  428. 

process  upon  receiver's  default,  429. 

4k2 
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R'ECEIV'ER—eonUnued. 
Payment  of  balances  by, 
orders  as  to  payment  of  balances,  429. 
receiver  may  not  make  interest  on  interim  receipts,  430. 
■where  he  should  obtain  order  to  pay  in  surplus  rents,  430. 
may  be  deprived  of  salary  and  charged  interest,  430. 
inquiry  as  to  what  might  have  been  laid  out,  430. 
as  to  inquiry  after  accounts  passed,  431. 
committal  of  receiver  for  non-payment  of  balance,  431,  432. 
remedies  against  receiver  after  discharge,  432. 
after  dismissal  of  suit,  432. 

admission  of  assets  by  receiver's  executor  makes  him  hable,  432. 
how  recognizances  enforced,  433. 

where  recognizance  enforced  against  surety,  before  sum  due  ascertained,  433. 
recognizance  not  enforced  without  leave,  433. 
extent  of  surety's  liability,  433. 
proceedings  by  surety  when  sued,  434. 
surety  stands  "in  receiver's  place,  434. 
Discharge  of, 
upon  whose  application  discharged,  434. 
where  suit  dismissed  or  proceedSigs  stayed,  435. 
continuance  of,  for  prior  creditors,  43&. 
where  appointed  during  minorities,  435. 
sTibstitntion  of  trustees  for,  435. 

receiver  or  sureties  not  generally  discharged  on  o^vn  application,  435. 
what  are  grounds  for  discharge,  436. 
allowing  owner  to  retain  possession  no  reason,  436. 
irregularity  in  accounts,  436.  • 
appUoation  for,  how  made,  436. 
ought  not  to  appear  upon,  436. 
form  of  order  to  vacate  recognizance,  437. 
discharge  of  recognizance  on  surety'^  application,  437. 
notice  of  application  for  discharge  should  be  served  personally,  437. 
remedy  against  discharged  receiver  not  paying  in  balance,  437. 
deposit  of  accounts  when  receivership  completed,  438. 

KECOGNIZANCE.    See  Judgments. 
nature  of,  under  judgment  acts,  106,  n. 

at  law  and  by  way  of  statute  merchant  and  statute  staple,  108,  n. 
of  receiver,  to  whom  given,  433. 
vacating  and  enforcing  receivers',  436,  437. 

EECONVEYANCE.    See  Costs. 

petition  for,  in  lunacy  cases,  should  be  presented  by  committee,  ii.  1024. 
mortgagee  with  notice  o£  equitable  claim  on  estate  should  not  convey  to 

mortgagor,  ii.  1025. 
trustee  of  mortgagee  bound  to  assign  according  to  his  direction,  ii.  1026. 
liability  of  mortgagee  to  reconvey,  ii.  1061. 
when  he  has  notice  of  prior  equitable  right,  ii.  1062. 
form  of  decree  for  reconveyance,  ii.  1062.  . 

in  case  of  equitable  security,  ii.  1063. 
where  estate  sold  under  power  of  sale,  ii.  1063. 
on  redemption  by  person  with  limited  interest,  ii.  1063. 
in  case  of  settled  estates  or  infants,  ii.  1064. 

subject  to  mesne  and  paramount  claims  after  time  enlarged,  ii.  1064. 
where  foreclosing  party  is  trustee,  ii.  1065. 

mortgagee  not  bound  to  assign  debt  or  convoy  to  another  as  mortgagee,  ii.  10G5. 
where  he  is  bound  to  convey  so  as  to  keep  security  on  foot,  ii.  1065. 
form  of  reconveyance,  ii.  1066. 
of  discharge  of  equitable  mortgage,  ii.  1066. 

statutory  right  of  legal  personal  representative  to  reconvey  real  estate,  ii.  1066. 
how  copyholds  revested,  ii.  1067. 
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RECONVEYANCE-co»«Mt«e<?. 

cancelling  entry  of  secnrity  under  Land  Transfer  Act,  ii.  1068. 

stamps  on,  ii.  1174. 

RECORDS, 

judicial,  no  lien  on  for  fees  of  officers,  182. 

JIECTORIES.    See  Ecclesiastical  Benefices. 

REDEMPTION.    See  Dbcebb;  Dismissal;  Redemption,  Equity  of 
right  of,  incident  to  security,  1. 
remains  after  breach  of  condition,  2. 
where  omission  of  proviso  for,  may  be  supplied,  13, 14. 
what  will  show  right  of,  where  not  expressed,  14. 
right  to,  of  owner  of  goods  pledged  by  factor  without  authority,  297. 
not  decreed  on  failure  of  suit  to  deliver  up  securities  for  fraud,  370. 
decree  for,  against  subsequent  incumbrancers,  on  proof  of  their  incum- 
brances, 370. 
how  right  given  to  mortgagor,  ii.  713, 
construction  of  proviso  for,  at  law,  ii.  714. 

different  effect  of,^here  chattels  are  mortgaged  and  where  pledged,  ii.  714. 
how  condition  is  construed  in  equity,  ii.  714. 
nature  of  right,  and  when  it  arises,  ii.  715. 
person  seeking  must  show  good  title,  ii.  715. 
mortgagor  redeeming  may  jnot  contest  mortgagee's  title,  ii.  716. 
former  rule,  where  title  adverse  to  equity  made  out,  ii.  716. 
where  court  acts  on  prima  facie  title  of  plaintiff,  ii.  716,  775. 
where  offer  to  redeem  is  necessary,  ii.  717, 718. 
not  where  action  relates  to  other  property,  ii.  718. 
where  different  relation  exists  with  mortgagor,  ii.  718. 
in  case  of  annuity,  ii.  719. 
form  and  effect  of  offer  to  redeem,  ii.  719. 
effect  of  rule  against  multifariousness  upon  suits  for,  ii.  720,  721. 
Defenees  to  mmtfor, 
release  of  equity,  unless  improperly  obtained,  ii.  722. 
when  release  invalid,  ii.  722. 

possession  under  foreclosure,  judgment  inroUed,  ii.  723. 
cannot  be  pleaded  until  final  order,  ii.  723. 
who  bound  by  judgment  of,  ii.  723,  724. 
where  land  is  out  of  jurisdiction,  ii.  724. 
or  situate  in  Inn  of  Court,  ii.  725. 
plea  of  paramount  title,  ii.  725. 

loss  of  equity  under  statute  of  clandestine  mortgages,  ii.  726. 
construction  of  act,  ii.  727. 
cannot  be  used  by  dishonest  mortgagee,  ii.  727. 
statute  may  be  pleaded  by  assignee,  ii,  728. 
Time  for.    See  Limitations,  Statute  of. 
•    mortgage  not  redeemable  before  day  fixed,  ii.  729. 
distinction  in  case  of  mere  trust  for  sale,  ii.  729,  n. 
right  may  be  postponed,  347,  ii.  729. 

but  not  generally  confined  to  given  period  or  particular  class,  ii.  730. 
original  agreement  for  discharge  of,  not  allowed,  ii.  731. 
right  of  pre-emption  may  be  given  to  mortgagee,  ii.  731. 
rules  concerning  redemption  of  chattels  and  stock,  ii.  731,  732. 
liability  of  person  who  has  redeemed  chattels  on  behalf  of  owner,  ii.  733. 
redemption  of  pawnbroker's  pledges,  ii.  733. 

part  of  estate  cannot  generally  be  redeemed  separately,  ii.  734,  733. 
What  persons  generally  entitled  to,  ii.  745. 
causes  of  uncertainty  as  to,  ii.  745. 
provisions  of  Fines  and  Kecoveries  Act  as  to  mortgages  by  tenants  in  tail, 

ii.  745. 
presumption  iir  other  cases  against  intent  to  alter  rights,  ii.  746. 
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IIED^MIPTIO'N— continued. 

What  persons  generally  entitled  io— continued, 
purpose  to  change  rights  must  appear,  ii.  747. 
different  reservation  of  ec[uity  of  settled  estate  alone  makes  no  change, 

ii.747. 
contra  where  equity  of  fee  simple  estate  is  settled,  ii.  747. 
effect  of  limitation  of  estate  after  satisfaction  of  deht,  ii.  748. 
in  case  of  mortgage  for  term  and  declaration  affecting  fee,  ii.  748. 
distinctions  in  Anson  v.  Lee  and  other  cases  considered,  ii.  748 — 752. 
where  wife  concurs  in  mortgage  with  husband,  ii.  752,  753. 
effect  of  declaration  that  tenant  for  life  should  keep  down  interest  where 

remainderman  joins  in  mortgage,  ii.  753. 
where  husband  and  wife  seised  in  fee,  and  power  to  appointees  to  redeem, 

ii.  754. 
who  may  redeem  pawnbroker's  pledge,  ii.  754.  ■_ 

wifejs  and  surety's  right  to  redeem  her  real  and  personal  estate,  ii.  754. 
where  husband  obtains  new  lease  of  wife's  leasehold,  ii.  755. 
surety's  right  to  redeem,  ii.  756. 

married  woman  mortgaeing  for  husband,  redeems  as  surety,  ii.  756. 
how  wife  sues  for  redemption,  ii.  756. 
bankrupt  husband  may  be  co-plaintiff,  ii.  756. 

joint  tenants  and  tenants  in  common,  their  right  to  jredeem,  ii.  766,  757. 
rights  of  tenant  in  tail,  tenant  for  life,  and  remavndermMi,  ii.  757. 
remainderman  has  no  right  against  tenant  for  life,  ii.  768. 
cannot  redeem  without  his  consent,  ii.  758. 

tenant  for  life  cannot  compel  redemption  against  remainderman,  ii.  768. 
consequence  of  death  of  tenant  for  life  pending  suit  of  his  mortgagee,  ii.  759. 
consequence  of  discharge  of  mortgage  by  tenant  for  life,  executrix,  ii.  759. 
remainderman  obtains  no  right  of,  by  omission  to  make  tenant  for  life  keep 

down  interest,  ii.  759. 
right  oi  jointress  and  dowresa,  ii.  759,  760. 
of  tenant  hy  ewtesy,  ii.  760. 
of  guardians  and  committees,  ii.  761. 

of  crown  under  forfeiture,  and  of  lord  under  escheat,  ii.  762 — 764. 
of  assignee  under  voluntary  or  other  conveyance,  ii.  764. 
nature  of  puisnS  mortgagee's  right  to,  ii.  765. 
terms  of  redemption  by  voluntary  grantee,  ii.  766. 

right  of  assignee  oip^dsn6  mortgage  after  decree  in  foreclosure  suit,  ii.  766. 
where  assignee  has  no  beneficial  interest,  ii.  767. 
lessee  of  mortgagor  may  redeem,  ii.  767. 

where  cestui  que  trust  of  leasehold  in  Ireland  may  redeem,  ii.  767. 
judgment  creditor,  right  of,  to  redeem,  ii.  767. 
general  creditor,  right  of,  to  redeem,  ii.  768 — 770, 
sequestrators,  right  of,  to  redeem,  ii.  770. 
trustee  in  bankruptcy,  ii.  770. 
devisees  of  equity  of  redemption,  ii.  771. 
legatee  of  legacy  charged  on  land,  ii.  772. 
heir  at  lam,  ii.  772 — 778. 

proof  of  his  title  and  nature  of  his  right,  ii.  776.  • 

right  of  posthumous  heir,  ii.  777. 

where  entitled  on  presumption  of  ancestor's  death,  ii.  772. 
.  when  presumption  of  death  arises,  ii.  772—775. 
beneficial  owner  of  equity  of  redemption  may  redeem,  trustees  refusing, 

ii.  778. 
not  after  bankruptcy,  ii.  779. 

right  of  personal  representative  to  redeem  leasehold  or  other  chattels,  ii.  779. 
none  as  to  term  created  for  purpose  of  security,  ii.  779. 
where  administrator  or  executor  of  lessee  for  years  mortgages,  ii.  779,  780. 
when  executor  of  outlaw  may  redeem,  ii.  780. 
right  of  personal,  representative  to  sue  for  as  pauper,  ii.  780. 
.  whether  representative  of  pledgor  can  redeem  goods,  ii.  781. 
under  Benefit  Building  Societies  Acts,  ii.  781 — 786. 
price  of,  is  same  whether  suit  by  mortgagor  or  mortgagee,  ii.  1087. 
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REDEMPTION—  contimied. 

where  snit  for,  dismisBed,  last  incumbrancer   becomes   quasi   mortgagor, 

ii.  1038. 
may  be  permissive  only,  ii.  1039. 
defendant  with  first  right  of,  entitled  to  perfect  judgment  against  mortgagee, 

ii.  1040. 
form  of  decrees  for  successive,  ii.  1115,  1119. 
under  Lands  Clauses  Act,  ii.  1161. 

REDEMPTION,  EQUITY  OE, 
when  it  arises,  11. 
nature  and  incidents  of,  iL  715. 
recognized  at  law,  ii.  716. 

may  arise  by  inference  only,  or  be  established  by  extrinsic  evidence,  ii.  715. 
course  where  presumptive  adverse  title,  ii.  716. 
primd  facie  title  to,  is  sufficient,  ii.  716. 

REGISTER  OF  SHIP, 

no  lien  on  certificate  of  registry,  183. 

title  to  ship  complete  without  delivery  of,  on  sale  in  Admiralty,  ii.  1100. 

REGISTRATION.     See  Bills  of  Sale  Act;  Juduments;   Peiokity; 

Shippino. 
documents  requiring  registration  under  Middlesex,  Yorkshire,  Hull  and  Irish 

Acts,  41. 
under  Irish  Act  registered  instruments  effectual  according  to  priority  of 

registration  and  right  of  grantoi',  41. 
to  what  property  Registry  Acts  extend,  41. 

as  to  leases  not  exceeding  twenty-one  years  under  English  and  Irish  Acts,  42. 
where  registration  of  equitable  securities  necessary,  43. 
under  act  to  facilitate  proof  of  title  to  and  conveyance  of  real  estate,  43. 
under  Land  Transfer  Act,  1875,  .44^47. 
of  annuities,  47. 

under  Bills  of  Sale  Acts,  48—58. 
of  securities  under  Merchant  Shipping  Act,  68. 
of  judgments  removed  from  inferior  courts,  125. 
of  judgments  under  County  Registration  Acts,  125. 
necessity  for,  not  affected  by  Judgment  Acts,  133. 
under  1  &  2  Vict.  c.  110,  and  subsequent  acts,  126. 
re-registration  under  2  &  3  Vict.  c.  11.  .127. 
effect  of  that  statute  in  protecting  registered  incumbrancer,  127. 
effect  given  to  re-registration  by  18  &  19  Vict.  c.  15,  and  22  &  23  Vict,  c.  m, 

s.  22..  128,  129. 
registration  and  re-registration  of  Us  pendens,  129. 
of  judgments,  &c.  on  crown  debts,  130. 
in  Ii-eland,  136, 138. 

of  judgments  in  respect  of  preference  in  administration,  131. 
of  execution  in  respect  of  judgments,  &c.,  182. 
registration  of  execution  under  23  &  24  Vict.  c.  38,  and  27  &  28  Vict.  c.  112. , 

132. 
is  under  control  of  master,  133. 
under  Judgment  Extension  Act,  1868 . .  133 — 135. 
of  affidavit  as  mortgage  in  Ireland,  under  13  &  14  Vict.  c.  29.  .135. 
effect  of  statute,  136. 

acts  do  not  vitiate  unregistered  instrument,  ii.  653. 
effect  of  registration  in  counties  and  Common  Pleas  upon  priorities,  ii.  653 — 

659. 
effect  of  registration  under  Land  Transfer  Acts,  ii.  659,  660. 
entry  in  register  in  discharge  of  mortgage,  ii.  1067. 

RELEASE, 

how  security  released,  ii.  801. 

intention  to  release  not  sufficient  in  equity,  if  no  release  at  law,  u.  801. 

wioir  VlO  offonforl  Ktt  /lannpllftfinTl.  11.  fi02- 


may  be  effected  by  cancellation,  ii.  802. 
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RELEASE — continued. 

acts  of  creditor  may  prevent  him  from  enforcing  security,  though  no  release, 

ii.  802. 
efEect  of  reconveyance  or  release  in  eonsideroition  of  fictitious  secunties, 

ii.  802. 
creditor  in  such  a  case  retains  right  against  surety,  ii.  803. 
where  mortgagor,  after  fraudulent  release,  makes  another  security,  u.  803. 
eSect  of  release  of  judgment,  ii.  803.  / 

stamps  on,  ii.  1174. 

EEMAINDERMAN, 

not  bound  by  Statute  of  Limitations  till  right  of  possession  accrues,  366. 


EMEDlESf  See  MoET&AOEE.  / 


reme: 

RENTS, 

no  lien  for,  in  favour  of  landlord  who  neglects  to  distrain,  158. 

right  to,  passes  by  mortgage,  440. 

how  far  tenant  may  pay  to  mortgagor,  440. 

in  judgment  acts  includes  annuities,  471. 

rights  to,  of  mortgagor  and  mortgagee,  ii.  927,  928. 

when  legal  mortgagee  can  get  right  to,  by  notice  to  tenant,  ii.  928. 

right  to,  in  bankruptcy,  ii.  928. 

right  of  equitable  mortgagee,  ii.  929. 

on  discharge  of  receiver  and  on  sequestration,  ii.  929. 

right  of  execution  creditor,  ii.  929. 

right  of  receiver,  ii.  930. 

how  applied  in  discharge  of  several  debts,  ii.  941. 

taking  accounts  of,  ii.  940 — 942. 

RENLTTCLATION, 

stamps  on,  ii.  1174. 

REPURCHASE.    See  Conveyance. 
effect  of  condition  for,  15. 
construction  of  annuify  with  clause  of,  20. 

REPUTED  OWNERSHIP, 

of  chattels,  doctrine  of,  not  affected  by  Bills  of  Sale  Act,  58. 

RESCISSION  OF  CONTRACT.    See  StoppA&b  in  Teansitu,  ii.  846—869. 

RESPONDENTIA.    And  See  Bottomby. 
nature  and  efEect  of,  9. 
nature  and  principles  of,  100. 
as  to  notice  of,  to  owners  of  cargo,  101. 
when  borrower  on,  personally  liable,  101. 

RETAINER, 

person  claiming  under  possessory  lien  has  no  other  right,  486. 

REVERSION, 

mortgagee  of,  entitled  both  to  sale  and  foreclosure,  515. 

REVERSIONARY  INTERESTS, 

securities  by  owners  of,  where  set  aside,  243. 

where  settlement  of  reversion  good,  244. 

where  sale  of  is  bad,  conveyance  stands  as  security,  244. 

where  security  upon  may  be  good  for  actual  advances,  244. 

where  set  aside  unconditionally,  244. 

SALE.    See  Conditional  SALE;  Eoebclosuke;  Infants. 
with  proviso  for  repurchase,  nature  and  requisites  of,  15 — 18. 
power  of,  does  not  turn  pledge  into  mortgage,  69. 
of  goods  subject  to  shipowner's  lieu  under  Merchant  Shipping  Act,  1863.  • 

195. 
in  what  cases  power  of,  can  be  added  to  mortgage  made  under  power,  286. 
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SALE — contimied. 

purchaser  subject  to  agreement  for  mortgage  is  bound  by  power  of  sale  in 

mortgage,  286. 
powerof  sale  not  implied  in  conveyance  ordered  to  stand  as  security,  287. 
when  incumbered  property  liable  to,  either  by  creditor  or  by  judicial  process, 

produce  of,  is  bound  by  same  equities  as  estate,  ii.  624. 
priorities  under  Irish  decree  for,  ii.  625. 
Under  power  incident  to  security, 
when  right  to,  is  vested  in  mortgagee  or  pledgee  of  personalty,  486. 
no  right  to,  given  bjr  possessory  lien,  486,  487. 
nor  by  lien  for  unpaid  purchase-money,  487. 
except  in  either  case  by  custom,  487. 
Under  empress  power, 
power  of  sale  safer  than  trust,  488. 

power  not  affected  by  demise  by  mortgagor  and  mortgagee  in  trust,  488. 
must  not  be  used  for  oppression  or  collateral  purpose,  489. 
money  paid  to  prevent  exercise  of,  may  be  recovered  at  law,  489. 
may  be  set  aside  for  neglect  or  irregularity,  489. 
objections  must  be  clearly  disclosed,  489. 

no  interference  with  power  only  because  of  mortgagor's  wishes,  489. 
prevented  where  mortgagor  exposed  to  liability  under  former  contract,  489. 
mortgagee  must  stoj)  on  tender  of  sum  due,  490. 
vihsxeprim/i  facie  title  to  redeem  made  out  in  suit,  490. 
not  by  mere  filing  of  bill  to  redeem,  490. 
mortgagee  or  his  trustee  cannot  generally  bid,  490. 
Bale  bad  where  clerk  of  mortgagee's  solicitor  has  bid,  490. 
creditor  named  as  trustee  of  trust  deed  not  acting  may  buy,  490. 
where  ^MJSffi^  mortgagee  may  buy,  490. 
execution  creditor  may  buy  from  sheriff,  491. 
not  restrainable  where  mortgagor's  remedy  confined  to  damages,  491. 
not  generally  restrained  for  want  of  notice,  491. 
effect  of  provisions  requiring  notice  of,  491,  492. 
by  whom  power  should  be  exercisable,  492. 

power  of,  should  be  vested  in  personal  representatives  of  mortgagee,  493. 
when  power  exercisable  by  devisees,  assigns  and  survivors  of  mortgagees, 

493. 
when  first  and  second  mortgagees  may  concur  in,  494. 
continuance  of  power  of,  upon  transfer,  494. 
power  of,  may  be  extended  by  reference,  494. 
where  sale  may  be  made  subject  to  prior  mortgage,  495. 
must  not  be  private  except  by  express  authority,  496. 
what  conditions  may  be  used  upon,  495. 
purcjiaser  with  notice  of  irregular  sale  not  protected  .by  usual  clause  as  to 

irregularity,  495. 
must  be  made  with  proper  discretion,  496. 
when  mortgage  may  be  taken  for  purchase-money,  496. 
effect  of  mortgagee's  receipt  clause,  496. 

effect  of  purchase  by  mortgagee  of  second  mortgagee's  interest,  496. 
purchaser  under,  not  entitled  to  benefit  of  mortgagor's  covenant  to  concur, 

496. 
what  evidence  purchaser  entitled  to  of  right  to  exercise  power,  497. 
how  surplus  purchase-money  should  be  disposed  of  by  power,  497. 
to  whom  it  belongs,  497. 
where  mortgagee  not  chargeable  with  interest  on  surplus  purchase-money, 

498. 
Under  statutory  power, 
power  of,  given  to  mortgagee  by  23  &  24  Vict.  c.  145.  .498— 501. 
does  not  apply  to  property  not  the  subject  of  tenure,  498,  n. 
only  applies  to  instruments  executed  after  date  of  statute,  600. 
and  to  securities  for  loan  or  debt,  500. 
after  what  period  it  can  be  exercised,  501. 
how  far  pm-chaser's  title  protected  by,  601. 
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SALE— c, 

Undor  statutory  powei'—txm^nvxA. 
effect  of  provision  vesting  property  for  all  interest  of  mortgagor,  601. 
power  of,  under  Land  Eegistly  and  Land  Transfer  Acts,  502. 
nnder  Merchant  Shipping- and  Panmbrokers  Acts,  603. 
Under  judicial  process,  604. 
irnder  Eqnity  Improvement  Act,  15  Sc  16  Vict.  c.  86,  s.  48 . .  507. 
power  of  Court  of  Chancery  in  Ireland,  nnder  19  &  20  Vict.  c.  77,  s.  b. . 

607,  n. 
under  15  &  16  Vict,  court  has  discretion,  607. 
is  proper  remedy  in  case  of  mere  charge  or  trust  for  sale  without  condition, 

506. 
when  power  is  exercised,  507. 
sale  by  Court  of  Chancery  under  inherent  power,  508. 
legal  mortgagee  not  generally  entitled  to,  508. 
mortgagee  who  may  call  for  legal  security  not  entitled  to,  508. 
equitable  charge  or  lien  only  gives  right  to,  508. 
owner  of  registered  charge  under  Land  Transfer  Act  may  have,  510. 
right  of  judgment  creditors  to,  611. 
•     under  Judgment  Law  Amendment  Act,  27  &  28  Vict.  c.  112,  s.  4. .  512. 
none  of  what  cannot  be  seized,  514. 
order  for,  is  ex  deiito  jtistitice,  514. 
in  case  of  public  undertaking,  514. 
of  superfluous  lands,  514. 
right  of  mortgagee  to,  with  scanty  security,  515. 
right  of  mortgagee  of  reversion  to,  515. 
and  of  advowson,  615. 
form  of  prayer  for,  516. 

vendor's  and  other  liens  enforceable  by,  when  established  by  decree,  516. 
when  land  taken  by  public  company,  616. 
how  far  on  trust  property,  616. 
in  case  of  equitable  liens,  616. 
in  case  of  infant  heir  or  devisee,  517. 
where  mortgagor  has  interest  in  security,  517. 
where  estate  is  in  crown,  518. 

may  be  ordered  where  proper  though  not  prayed;  519. 

form  of  decree  for,  where  mortgagee  with  paramount  title,  519. 

always  directed  in  Irish  foreclosure  suit,  519. 

power  under  Confirmation  of  Sales  Act  extends  to  mortgagee,  520. 

of  equity  of  redemption  on  mortgages  of  public  and  charitable  trust  funds, 
521. 
tor  recovery  qf  orowv-  deits, 

by  Exchequer  Division,  621, 522. 

notice  of,  should  be  given  to  mortgagee,  522. 

may  be  ordered  by  any  court  of  law  or  equity,  522. 
£y  Admiralty  Division,  622. 

court  must  be  satisfiedas  to  validity  of  bond,  522. 

where  bond  fraudulent,  sale  invalid,  523. 

sale  of  ship  subject  to  claims  on  proceeds,  523. 

deliveryof  register  not  necessary  to  complete  sale  by  court,  523. 

where  register  ordered  to  be  delivered,  523. 
In  bankruptcy, 

under  rules  of  1870.. 524. 

rights  of  unpaid  vendor  to  sale  and  proof  for  deficiency,  525,  526. 

his  consent  necessary  for  sale,  526. 

no  sale  where  security  is  tainted,  626. 

or  in  case  of  stale  demand,  526. 

not  an  objection  to,  that  debt  could  not  be  called  in,  526. 

effect  of  covenant  not  to  assign  lease,  527. 

mortgagee  may  apply  to  court,  waiving  special  power,  527. 

right  of  sub-mortgagee  to  sale,  527. 

deposit  or  memorandum  not  necessary  for  order  to  sell,  527. 

but  debt  must  be  evidenced,  527. 
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SALE — continued. 
In  iankrttptey—con&med. 

nght  not  affected  by  imperfection  in  security,  628. 

nor  by  interest  of  third  person,  528. 

where  suspended  by  prior  legal  security,  528. 

where  sale  will  not  be  ordered,  628,  629. 

how  arranged  where  mortgagee  is  petitioning  creditor  or  assignee,  529 

mortgagee  must  bring  before  court  depositees  of  deeds,  529. 

effect  of  mortgagee's  application  for  second  sale,  529. 
Judgment  for, 

form  of,  ii.  1077,  1079. 

at  what  period  directed  under  15  &  16  Vict.  c.  86.. ii.  1078. 

at  what  stage  of  cause,  ii.  1078. 

when  made  without  mortgagee's  consent  deposit  is  indispensable,  ii.  1079. 

now  amount  of  deposit  fixed,  ii.  1079. 

to  whom  conduct  of  sale  given,  ii.  1080. 

what  time  given  for  redemptton  in  cases  of,  ii.  1080. 

when  mortgagee  may  have  leave  to  bid  at,  ii.  1081. 

when  leave  given  in  bankruptcy,  ii.  1081. 

course  where  unauthorized  purchase  not  confirmed,  ii.  1082. 

mortgagee  buying  must  pay  deposit,  ii.  1082. 

who  has  conduct  of,  in  bankruptcy,  ii.  1082. 

what  persons  not  allowed  to  purchase,  ii.  1083. 

when  reserved  bidding  allowed,  ii.  1083. 

mortgagee  may  insist  on  execution^of  order  for,  ii.  108-1. 

rights  of  equitable  incumbrancers  are  bound  by  order  for,  ii.  1084. 

when  mortgagee  purchasing  may  have  possession  before  time  fixed,  ii.  1084. 

not  directed  against  infant  unless  for  his  benefit,  ii.  1090. 

SALVAGE, 

where  lien  for,  199. 

ground  of,  and  right  of  shipowner  to,  199. 

none  for  keep  of  estray,  199. 

priority  in  cases  of,  ii.  620,  650.    See  BottomeY;  Pbiokity. 

IS  lien  on  ship,  ii.  650. 

SARK,  ISLE  OE, 
a  home  port,  97. 

SATISEACTION.    See  Payment, 
entry  of,  on  rolls  of  manor,  ii.  1067. 
under  local  registry,  ii.  1067. 
under  Land  Tranrfer  Act,  ii.  1068. 

SCEIVENER, 

as  to  payment  of  principal  or  interest  to,  ii.  795. 

SECURITIES,  VOID  AND  IMPEEEECT.  See  Ecclesiastical  Benefices  ; 
Extortion;  Ebatjdulent  Secueitiesj  Gaming;  Immoral  Secu- 
rities; Misrepresentation;  Offices;  Pat;  Pension;  Power  to 
moetgagb;  prohibition;  undue  influence;  wagering. 

SECURITY.  See  Evidence;  Hypothecation!  Libn;  Mortgage;  Pledge. 
nature  and  incidents  of,  1. 

mere  contract  to  borrow  or  lend  on,  not  enforced  in  equity,  2. 
intention  to  create,  carried  out,  2. 
takes  effect  according  to  intention,  2. 
different  kinds  of  those  created  by  contract,  2. 
benefit  of  passes  by  transfer  of  debt,  7. 
conditions,  when  construed  as,  15 — 19. 
when  void  or  imperfect,  221. 
when  not  void  for  all  purposes,  221,  222. 
fraudulent.    See  Fraudulent  Securities. 
upon  property  forbidden  to  be  incumbered,  257. 
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what  act  creates  forfeiture  ■within  prohibition,  258. 
effect  of  deposit  of  lease,  268. 

of  giving  warrant  of  attorney  or  cognovit  followed  by  judgment  and  execu- 
tion, 258. 
effect  of  charging  order  under  1  &  2'  Vict.  c.  110.  .259. 
Destruction,  of  sulgect  of, 
effect  of  capture  of  ship,  ii.  881. 
only  total  loss  discharges  security,  ii.  881. 
effect  of  transmutation  of  subject  of,  ii.  882. 

SEQUESTRATION, 

nature  of,  not  altered  by  act  giving  decree  force  of  judgment,  120. 

landlord's  right  to  rents  of  estate  under,  413. 

where  discharged  by  appointment  of  receiver,  436. 

judgment  creditor  may  obtain,  472.  "* 

proceedings  upon,  472. 

sometimes  directed  by  Court  of  Chancery  to  bishop,  472,  n. 

of  ecclesiastical  benefice  in  bankruptcy,  473. 

provision  for  service  of  cure,  473. 

judicial,  not  defeated  by  collusive  mortgage,  ii.  666. 

priority  of,  ii.  674,  676. 

priorities  under  Sequestration  Act,  ii.  670. 

right  of  sequestrator  to  redeem,  ii.  770. 

SEQUESTRATOR.    See  Receiver. 
is  bailiff  of  bishop,  413. 
money  in  hands  of,  is  in,  custodid  legis,  418. 

SET-OFJP, 

effect  of,  upon  solicitors'  lien  on  judgment,  166, 167. 

discharge  of  debt  by,  ii.  804. 

does  not  take  effect  vpmjme  in  England,  ii.  804. 

benefit  of,  by  counter-claim,  ii.  804. 

surety's  right  of,  in  bankruptcy,  833. 

does  not  destroy  lien,  ii.  839. 

of  interest  on  debt  and  purchase-money,  ii.  986. 

none  of  interest  on  legacy  by  mortgagee  against  mortgage  debt,  ii.  986. 

of  interest  in  bankruptcy,  ii.  986. 

how  benefit  of  given  on  decree,  ii.  1041. 

SETTLEMENTS, 

when  void  under  Bankrupt  Act,  224,  225,  227. 

SHIP.    See  Agent  ;  Bottomry  ;  Shipping. 

effect  of  capture  and  recapture  of,  on  security,  ii!  881,  882. 
sold  in  foreign  port  is  subject  to  bottomry  rights,  ii.  882. 
lien  for  freight  revives  on  recapture  of,  ii.  882. 
purchaser  of  when  recaptured,  takes  subject  to  liens,  ii.  882. 

SHIPOWNER,  LIEN  OF.    See  Carrier;  Lien,  Possessory;  Master. 
entitled  to  lien  for  passage-money  and  freight,  189. 
what  property  bound  by,  189. 
on  what  freight  lien  arises,  189. 

right  to,  affected  by  manner  of  letting  ship  and  time  of  delivering  cargo,  190. 
court  looks  at  effect  of  whole  contract  and  intention,  190. 
effect  of  words  of  demise,  190. 

where  freight  payable  on  or  before  delivery  of  cargo,  190. 
only  arises  where  contract  is  for  freight  strictly,  191. 
where  goods  shipped,  shipowner  is  entitled  to  earn  freight,  191, 
different  forms  of  contract  under  which  it  arises,  191 — 193. 
where  no  lien  for  port  charges,  wharfage  or  demurrage,  193. 
lien  for  general  average,  193. 
regulations  as  to,  of  Merchant  Shipping  Act,  1862,  .194— 196. 
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SHIPPING, 

how  mortgaged  under  Merchant  Shipping  Act,  1854.  .58. 

registration  of  mortgage  of,  58. 

registration  of  transfer  of  secmity,  68. 

of  transmission  of  mortgagee's  interest,  59. 

certificate  by  registrar  giving  power  of  mortgage  or  sale,  59. 

exercise  of  power  contained  in  certificate,  59. 

cancellation,  loss  or  obliteration,  or  revocation  of  certificate,  60. 

as  to  necessity  for  registration,  60. 

recognition  of  equitable  interests,  61. 

deposit  of  registered  mortgage  of,  creates  equitable  mortgage,  61. 

mortgage  of,  made  before  completion  and  registered  after  registration  by 
owner,  good  against  his  assignees  in  bankruptcy,  62. 

registered  transfer  of,  may  be  treated  as  security,  61. 

certificate  of  registry  of  ship  cannot  be  pledged  or  detained  for  lien,  62. 

notice  of  trusts  of,  not  registered,  62. 

rule  as  to  number  of  registered  owners  does  not  affect  mortgagees,  63. 

Merchant  Shipping  Acts  do  not  afEect  rights  of  insurers  of,  63. 

or  assignments  of  freight,  63. 

mortgages  of,  not  affected  by  Bills  of  Sale  Act,  1851.  .64, 

right  of  mortgagee  to  use,  462. 

earnings  of,  pass  to  mortgagee,  464. 

liable  for  expenses  in  hands  of  mortgagee,  465. 

assurance  of,  not  according  to  statutes,  formerly  not  assisted  in  equity,  ii.  599. 

priorities  under  Eegistry  Acts,  ii.  660. 

stamps  on  securities  relating  to,  ii.  1173.    See  Exemptions, 

SHIPPING  NOTE, 

will  not  pass  property  in  goods,  ii.  855. 

SHIP'S  HUSBAND.    See  Agent. 

SHIPWRIGHT, 

has  specific  lien,  199. 

where  he  may  enforce  lien  against  mortgagee,  464. 

SOLICITOR,  ,.    ^.     .„  ,„„  ,„„ 

has  no  lien  on  proceedings  in  bankruptcy,  or  on  client's  will,  182, 183. 
possessory  lien  of,  201—213.    See  Liens. 

lien  of,  upon  fruits  of  judgment,  and  upon  real  estate,  158—167.    See  Liens. 
Oeneral  lien  of,  ' 

extent  of,  201. 

to  what  property  applicable,  201. 

property  must  be  held  in  character  of  attorney  or  solicitor,  201. 
right  of  London  agents  of  country  solicitor,  201,  202. 
documents  must  be  in  custody  of  person  whose  costs  are  in  question,  202. 
where  documents  held  for  special  purpose,  202. 
limited  by  obligation  to  deliver  for  purposes  of  suit,  202. 
only  binds  documents  of  employer,  202. 
where  employer  has  limited  or  special  property,  203. 
only  binds  where  solicitor  properly  employed,  204. 
solicitor  bound  by  equities  which  bind  client,  203. 
in  cases  of  treaty  for  loan,  204. 
no  lien  for  business  wrongfully  done,  204. 
in  respect  of  mortgagee's  costs,  204,  205. 
in  case  of  fraudulent  sale,  205. 
right  when  solicitor  discharges  himself,  205. 
right  of  client  in  that  case,  205,  206. 
where  solicitor  refuses  to  proceed  without  funds,  206. 
where  he  disputes  remuneration,  or  misconducts  himself,  206. 
dissolves  partnership  or  becomes  bankrupt,  207. 
right  of  new  solicitor  in  suit,  207. 


lien  of  representatives  of  deceased  sohcitor,  207. 
right  when  solicitor  is  discharged  by  client,  207,  208. 


or  client  becomes  banki'upt, ! 
or  company  is  wound  up,  208. 
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General  lien  o/'— continued, 
where  he  voluntarily  produces  papers,  208. 
suit  not  suspended  till  payment  of  solicitor,  209. 
where  bill  not  properly  delivered,  papers  must  be  given  up,  209.     , 
whore  solicitor  offers  to  proceed,  209. 
is  only  right  between  client  and  solicitor,  209. 

where  client  bound  to  produce;  production  is  without  prejudice  to  lien,  209. 
where  lien  is  collateral  to  cause,  209. 
where  claim  must  be  paid  before  production,  210. 
where  document  is  impeached  by  suit,  210.      .  - 

where  detention  endangers  client's  property,  210. 
lien  will  not  prevent  completion  of  order  of  court,  210. 
in  case  of  suit  by  next  friend  repudiated  by  plaintiff,  210. 
where  deeds  are  in  solicitor's  hands  only  for  purposes  of  suit,  210. 
client  ordered  to  produce  must  discharge  lien,  211. 
where  deeds  belong  to  a  trust,  211. 
where  lien  is  claimed  on  estate  of  lunatic,  212. 
where  delivery  ordered  summarily  at  law  and  in  equity,  212,  213. 
remedy  where  lien  disputed,  213. 
drafts  and  copies  must  be  delivered  up,  213. 
statutory  power  of  courts  to  order  deUvery,  213. 
in  case  of  winding-up  under  Companies  Act,  1862.  .213. 
Securities  to, 
when  securities  to,  by  client,  may  be  set  aside,  244. 
security  to  solicitor  on  subject-matter  of  suit,  245. 
effect  of  sale  to,  of  subject  of  suit,  24S. 
rule  in  equity  as  to  securities  by  clients,  245. 
where  consideration  for  security  to,  is  money  due  on  account,  246. 
security  to,  may  be  made  under  pressure,  246. 
where  security  to,  is  oppressive  or  fraudulent,  246. 
where  it  is  for  unascertained  costs  or  advances,  246. 
where  accounts  opened  in  such  cases,  246. 
effect  of  Solicitors  Act  upon  action  on  such  security,  247. 
where  mortgagee's  solicitor  neglects  duty  to  mortgagor,  247. 
securities  for  future  costs,  good,  247. 
cannot  sue  on  charge  for  costs  pending  taxation,  348. 
lieu  of,  on  papers  only  gives  right  of  retainer,  487. 
where  lien  destroyed  by  payment  to  new  solicitors,  ii.  839. 
formerly  did  not  lose  lien  by  attaching  client,  ii.  839. 
paying  client's  mortgage,  how  he  accounts,  ii,  939. 

STABLE-KEEPER, 

has  no  lien  for  keep  of  horses,  180. 

STALLION, 

lien  of  owner  of,  199. 

STAMPS, 

on  securities,  ii.  1171. 

STATUTES  MERCHANT  AND  STATUTES  STAPLE, 
the  several  forms,  natures,  and  effects  of,  108,  n. 
nature  of  tenancy  by,  108,  n. 

STAYING  PROCEEDINGS, 

under  stat.  of  7  Geo.  2,  c.  20,  and  Common  Law  Procedure  Act,  1852.  .334. 

immediate  decree  in  equity,  336. 

where  act  inapplicable,  336,  336. 

act  applies  to  actions  on  covenant,  336. 

amount  to  be  brought  in  by  mortgagee,  336. 

rules  at  law  where  several  debts  or  costs  are  claimed,  330. 

where  right  to  redeem  is  denied,  337. 

claims  for  costs  under,  338. 

mortgagor  must  have  appeared  in  ejectment,  338. 

when  sufficiently  a  defendant,  388. 
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judge  at  chambers  may  order  delivery  of  deeds,  339. 

now  application  made  in  equity,  339. 

admission  of  plaintifE's  title  must  be  complete,  839. 

and  submission  to  demand  and  relief,  339. 

all  redeeming  defendants  must  apply,  339. 

no  order  where  infant  defendant,  340. 

nor  under  general  powers  of  court,  340. 

where  discovery  of  subsequent  incumbrances  requu-ed,  340. 

court  has  discretion  in  cases  of  contempt,  340. 

act  only  applies  to  simple  foreclosure  suits,  340. 

not  where  sale  prayed,  341. 

evidence  of  dispute  as  to  right  to  redeem,  341. 

at  law  application  necessary  before  mortgagee  can  sue  out  execution,  341 . 

but  court  will  enlarge  time  under  order,  341. 

order  not  discharged  on  motion,  342. 

effect  of  statute  as  to  courts  of  law,  342. 

courts  of  equity  stayed  proceedings  on  payment  or  tender  under  inherent 

powers,  342. 
but  not  where  priorities  disputed  or  order  in  another  suit,  342. 
court  may  make  decree  under  inherent  powers  where  it  could  not  under 

statute,  343. 
semble  no  order  without  payment  or  tender  on  application  of  one  defendant, 

344. 
where  proceedings  stayed  on  general  convenience  or  policy,  344. 

STEWARD  OF  MANOR, 

has  notice  by  admittance  of  prior  mortgages,  658. 

STOP  ORDER.    See  Chab&ing  Oedee. 

mustbe  obtained  upon  fund  in  court,  affected  by  charging  ordei-,  117. 

effect  of,  and  when  granted,  117, 118. 

how  obtained,  118. 

when  without  previous  charging  order.  Addenda. 

where  debtor  has  fiduciary  interest,  119. 

notice  of,  should  be  given,  ii.  642. 

applies  only  to  particular  charge,  ii.  642. 

priority  given  by,  ii.  642. 

where  several  obtained  on  same  day,  priority  of  notice  prevails,  ii.  643. 

STOPPAGE  IN  TRANSITU, 
nature  of  right,  ii.  846. 
rescission  of  contract,  ii.  846. 
stoppage  must  be  adverse  to  vendee,  ii.  847. 
whether  stoppage  rescinds  contract,  ii.  847. 
vendor's  right  is  paramount  to  lien  of  middleman,  ii.  848. 
vendor's  right  to  resell  after  rescission,  ii.  848. 
after  stoppage,  ii.  848. 

jurisdiction  of  courts  of  Jaw  and  equity  over  right  of  stoppage,  n.  848. 
where  right  may  be  enforced  by  way  of  marshalling,  ii.  849. 
is  the  right  of  vendor  or  consignor,  not  of  mere  surety,  ii.  850. 
where  it  belongs  to  public  enemy,  ii.  860.        • 
vendor  must  be  unpaid,  ii.  850. 
where  bills  or  cheque  given  for  price,  ii.  851. 
vendor  need  not  wait  result  of  accounts,  ii.  851. 
seizes  at  his  own  peril,  ii.  851. 

paid  vendor  obtaining  possession  liable  in  trover,  ii.  851. 
right  to  stop  depends  on  insolvency  of  vendee,  ii.  852. 
effect  of  premature  exercise  of  right,  ii.  852. 

right  arises  by  vendee's  neglect  to  perform  conditions  of  payment,  ii.  8o2. 
when  right  defeated  by  assignment  for  valuable  consideration,  ii.  852. 
indorsee  takes  subject  to  conditions  of  bill  of  lading,  ii.  853. 
where  he  takes  subject  to  vendor's  right,  ii.  853. 
where  bill  of  lading  obtained  by  fraud  of  consignee,  ii.  853. 


1248  INDEX. 

The  references  are  to  the  Pages. 

STOPPAGE  IN  IRAl^ISlT'U—eon.tin.ued. 

rights  of  consignee  under  Bills  of  Lading  Amendment  Act,  ii.  854. 

clEiim  of  assignee  does  not  prevail  against  vendor's  possession,  ii.  866. 

vendor's  right  not  defeated  by  attachment  pending  transit,  ii.  855. 

vendor  has  no  right  at  law  after  satisfaction  of  absolute  assignee,  ii.  856. 

vendor's  right  remains  subject  to  transfer  by  way  of  secnrity,  ii.  856. 

right  applies  to  interest  in  goods  not  yet  ascertained,  ii.  866. 

not  upon  goods  appropriated  for  payment  of  debt,  ii.  866. 

applies  only  to  goods,  not  to  damages  in  respect  of  them,  ii.  857. 

goods  must  be  in  custody  of  middleman,  ii.  867. 

where  delivery  to  carrier  is  delivery  to  purchaser,  ii.  857. 

where  vendor  reserves  ^'■ks  dUponendi,  ii.  858. 

evidence  of  vendor's  intention  not  to  part  vrith  goods,  ii.  858. 

delivery  must  be  into  actual  or  constructive  possession  of  consignee,  ii.  869. 

where  delivery  is  conditional,  ii.  859. 

where  goods  are  not  separated'or  ascertained,  ii.  859. 

delivery  may  be  complete  though  further  transit  intended,  ii.  860. 

or  where  delivery  is  at  middleman's  warehouse,  ii.  860. 

and  further  transit  is  to  be  by  vendee's  agent,  ii.  861. 

where  middleman  allows  goods  to  remain  for  vendee's  convenience,  ii.  861. 

consignee  may  anticipate  delivery  contrary  to  consignor's  direction,  ii.  862. 

completion  of  transit  by  wrongful  delivery,  ii.  862. 

effect  of  quarantine  order,  ii.  862,  n. 

constructive  delivery  by  delivery  of  part,  ii.  862. 

Imperfection  of  delivery,  though  from  collateral  matter,  may  preserve  right, 

ii.  863. 
what  acts  of  ownership  by  consignee  are  sufficient,  ii.  863 — 865. 
holder  of  goods  cannot  prolong  transit  by  wrongful  detainer  and  delivery,  ii. 

865. 
vendor  may  order  redelivery  to  himself,  ii.  865. 
only  goods  in  transitu  at  stoppage  revest  in  vendor,  ii.  865. 
stoppage  may  be  effected  by  notice  to  holder  or  his  principal,  ii.  865. 
may  be  effected  by  agent  of  consignor,  ii.  865. 
how  far  agent  or  indorsee  may  sue  under  Bills  of  Lading  Amendment  Act, 

ii.  866. 
when  stoppage  by  agent  must  be  effected,  ii.  866,  867. 
ratification  of  agent's  authority,  ii.  867. 

liability  of  holder  of  goods  for  improper  delivery  to  consignee,  ii.  867. 
consignor  need  not  prove  title  to  holder,  ii.  867. 
effect  of  holder's  refusal  to  deliver^  ii.  867. 

holder  who  has  admitted  title  of  claimant  cannot  afterwards  dispute  it,  ii.  867. 
claim  after  sale  of  goods  by  crown  will  bind  proceeds,  ii.  868. 
whether  insolvencv  of  vendee  entitles  vendor  to  refuse  to  send  goods  on 

'SUBSISTESrCB,  '  '^     7^ /-    ' — -^-^» 

of  seamfc,  lien  for,  ii.  650.  " 

SUEETY.    See  LIABILITY;  Eecbivbh. 
right  of,  to  preservation  of  security,  305. 
entitled  to  discovery  of  principal's  securities,  318. 
when  right  of,  to  benefit  of  securities  is  overridden  by  right  to  consolidate 

securities,  ii.  638. 
his  right  to  marshal,  ii.  707. 

right  to  benefit  of  securities  overrides  surety's  right  to  marshal,  ii.  708. 
his  right  to  the  benefit  of  creditor's  securities,  ii.  830. 
creditor  bound  to  hold  them  for  his  benefit,  ii.  830. 
right  extends  to  all  equities  of  creditor,  ii.  830. 
right  of,  to  securities  under  Mercantile  Law  Amendment  Act,  ii.  831. 
statute  applies  to  co-debtor,  ii.  832. 
released  by  creditor's  neglect  to  preserve  security,  ii.  832. 
but  creditor  may  assign  secnrity  or  debt,  ii.  833. 
and  assignee  takes,  subject  to  surety's  right,  ii.  833. 
right  of  set-off  in  bankruptcy,  ii.  833. 
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where  surety  discharges  liability  and  securities  not  delivered  up,  ii  834 

discharge  of  one  co-surety  is  release  at  law  of  all,  ii.  834. 

also  equitable  satisfaction,  ii.  834. 

mere  surety  cannot  stop  in  transitu,  ii.  850. 

right  of,  where  security  discharged  by  him  proves  sufficient,  ii.  930. 

ettect  ot  purchase  of  incumbrance  by,  ii.  932. 

form  of  decree  in  favour  of,  ii.  1042. 

SURPLUS.    See  PuECHASE-MoNBY;  Sale. 

SUREENDEE.    See  Conditional  Sueeendbe. 
of  security,  stamps  on,  ii.  1174. 

SUREENDEREE, 

nature  of  his  interest  in  security,  21. 
when  his  estate  is  absolute,  22. 


TACICENG.    See  Peioeity,  Equitable. 

enactments  of  37  &  38  Vict.  c.  78,  s.  7,  and  38  &  39  Vict.  c.  87,  s.  129,  ii.  599. 

nature  and  effect  of,  ii.  599. 

depends  upon  dominion  over  prior  legal  interest,  ii.  600. 

prevented  by  outstanding  estate,  ii.  600. 

time  at  which  it  may  be  obtained,  ii.  601. 

partial  legal  interest  sufficient,  ii.  601. 

how  far  legal  estate,  in  part  of  security,  protects,  ii.  602. 

actual  possession  of  legal  interest  not  necessary,  ii.  602, 

what  acts  are  equivalent  to  possession,  ii.  602,  603. 

where  satisfied  security  will  protect,  ii.  604. 

in  case  of  crown  debt,"ii.  604,  n. 

no  advantage  where  obtained  by  ill-practice  or  with  fraudulent  design,  ii.  604. 

but  assignee,  without  notice  of  fraud,  may  have  priority,  ii.  605. 

legal  estate  without  notice  protects,  though  assignor  has  notice,  ii.  60u. 

and  legal  estate- with  notice  protects,  if  assignor  has  not  notice,  ii.  605. 

in  case  of  trust,  ii.  606. 

debt  must  have  beeii  contracted  on  credit  of  estate  or  specific  securities  taken 
afterwards,  ii.  607. 

consequences  of  rule,  ii.  607. 

effect  of  possession  of  judgment,  ii.  607. 

effect  of  statute  1  &  2  Vict.  c.  110,  in  this  respect,  ii.  609. 
^    ,  lender  on  security  of  contract  of  sale  cannot  protect  advance  by  legal  estate, 
ii.  610. 
»  V-        person  tacking  must  hold  securities  in  same  right,  ii.  611. 
consequences  of  rule,  ii.  611. 

when  person  tacking  must  have  no  notice  of  mesne  incumbrance,  ii.  611. 
application  of  rule,  ii.  612. 

notice  of  mesne  charge  when  prior  charge  taken  is  no  objection,  ii.  612. 
where  mortgagee  has  forgiven  part  of  debt,  and  then  lent  fm-ther  sum,  ii. 

612. 
right  of  first  mortgagee  with  security  for  further  advances,  when  second  leBds 

with  notice  of  it,  ii.  613. 
prior  mortgagee  cannot  tack  debt  taken  iapendente  lite,  ii.  614. 
j)uisnS  incnmbrancer  may,  when  taken  before  judgment,  ii.  614. 
restriction  depends  upon  rule  as  to  notice,  ii.  614. 
principles  upon  which  rule  is  founded,  ii.  614. 
debts  which  are  lien  on  estates  may  be  tacked  against  mortgagor,  his  sureties 

and  others  claiming  under  him,  ii.  615. 
right  to  tack  further  advance  against  surety,  ii.  615. 
right  to  tack  judgment  debts,  ii.  615. 

against  whom  debts,  not  a  lien  on  the  estate,  may  be  tacked,  ii.  616. 
how  far  tacking  allowed  to  avoid  circuity,  ii.  617. 
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TACKING— continued. 

when  arrears  of  interest  may  be  tacked,  ii.  617. 
how  far  simple  contract  debts  may  be  tacked,  ii.  618. 
general  result  of  rules  as  to  legal  tacking,  ii.  618,  619. 

TAILOE, 

has  speciiic  lien,  199. 

TENANT.    See  MoeT&agee  ;  Moetgagob. 

of  mortgagor,  when  he  may  pay  rents  to  mortgagor,  440. 

of  mortgagor,  not  giving  notice  of  ejectment  by  mortgagee,  ndt  liable  to 

penalties  under  11  Geo.  2,  c.  19.  .440,n. 
when  he  may  be  sued  by  mortgagee  for  rent,  441. 
liability  of  tenant  after  mortgage,  450,  451. 
when  he  becomes  tenant  of  mortgagee,  451,  452. 
effect  of  estoppel  against,  452. 

TENANT  EOE  LIFE, 

money  expended  by,  may  be  charged  on  estate,  288. 

right  of,  to  redeem,  ii.  757. 

presumption  as  to  merger  on  discharge  of  debt  by,  ii.  810. 

effect  of  purchase  of  incumbrance  by,  ii.  932. 

how  accounts  taken  against,  ii.  940. 

of  mortgaged  land,  how  allowed  for  improvements,  ii.  951. 

must  keep  down  interest,  ii.  969. 

TENAITT  IN  TAIL, 

defective  assurances  by,  ii.  596 — 598. 

judgment  debtor,  where  ordered  to  disentail,  ii.  598. 

right  of,  to  redeem,  ii.  757. 

presumption  as  to  merger  on  discharge  of  debt  by,  ii.  810. 

adult  not  liable  to  keep  down  interest,  ii.  968. 

infant  liable,  ii.  969. 

TENANTS  IN  COMMON, 
their  right  to  redeem,  ii.  756. 
cannot  have  partition  in  redemption  or  foreclosure  suit,  ii.  757. 

TENDER.    See  Payment. 

mortgagee  bound  to  accept  unconditional  tender  of  all  that  is  due,  ii.  787. 
but  not  tender,  coupled  with  demand  for  inmiediate  execution  of  assignment, 

ii.  788. 
where  tender  of  debt  discharges  land,  and  lien,  ii.  788. 
creditor's  conduct  may  amount  to  dispensation  with,  ii.  788. 
tender  to  save  condition  at  law,  ii.  789. 

what  attendance  necessary  where  certain  hour  fixed  for  payment,  ii.  789. 
place  at  which  and  money  in  which  tender  should  be  made,  ii.  789—791. 
where  law  prevented  production  in  specie,  ii.  791. 
when  actual  production  of  money  is  necessary  or  otherwise,  ii.  792. 
must  not  be  clogged  with  condition,  ii.  793. 
by  and  for  whom  tender  may  be  made,  ii.  793. 
tender  by  stranger  for  heir,  and  by  agent,  ii.  794. 
by  persons  entitled  in  equity,  ii.  794. 
to  executors  of  mortgagee  before  probate,  ii.  794. 
to  agent  of  mortgagee,  ii.  796. 

TMBER, 

mortgagee's  right  to  preservation  of,  303. 

TIME, 

enlargement  of.    See  Payment. 

TITHES.    See  Ecclesiastical  Benefices. 
merger  of,  ii.  821. 

TITLE  DEEDS.    See  Deeds. 
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TOLLS, 

mortgage  of,  with  "  undertaking,"  effect  of,  266. 
mortgage  of,  gives  no  right  to  land,  266,  268. 
power  to  mortgage,  does  not  include  toll-houses,  268. 
mortgage  of  toU-honses  passes  interest  in  land,  268. 
remedy  of  mortgagee  of,  where  no  covenant  to  pay,  372. 

TOWAGE, 

when  payments  for,  allowed  to  maritime  creditor,  ii.  946,  n. 

TRANSFEREE, 
how  far  bound,  5. 

TRANSFERS  OF  SECURITIES.    See  ACCOUNTS, 
of  mortgage,  how  made,  6,  6. 
stamps  on,  ii.  1177. 

TRANSMUTATION, 

of  form  of  property,  does  not  destroy  security,  ii.  882. 

TRUST  FOR  SALE, 

stamps  on  security  by  way  of,  ii.  1175. 

TRUST  MONEY, 

extent  of  trustees'  right  to  invest  on  mortgage,  288,  n. 

TRUSTEES, 

statutory  securities  by,  280. 

where  mortgagee  must  inquire  as  to  object  of,  281 — 283. 

securities  by,  under  implied  power,  282. 

where  charge  upon  rents  and  profits  may  be  raised  out  of  corpus,  284. 

where  fines  are  to  be  raised,  284. 

statutory  power  to  raise  money  for  exchange,  or  for  renewal  of  leases,  284. 

where  power  to  mortgage  is  implied  in  power  to  sell,  285. 

may  be  raised  without  suit  under  power  to  raise  for  debts  and  legacies,  285. 

other  cases  where  mortgage  may  be  made,  28S. 

whether  power  of  sale  may  be  given  to  mortgagee,  286. 

power  to  raise  money  includes  cost  of  raising,  288. 

where  mortgagee  of  trust  estate  has  the  ordinary  mortgagee's  rights,  ii.  757. 

for  creditors  of  mortgagor,  where  entitled  to  redeem,  ii.  769. 

may  give  good  discharge  for  mortgage  debt,  ii.  797. 

trustee,  if  solicitor,  need  not  disclose  name  of  oivner  of  money,  ii.  915. 

effect  of  purchase  of  incumbrance  by,  ii.  932. 

vesting  orders  of  estates  of,  ii.  1089 — 1097. 


UNDERTAKING, 

public,  effect  of  mortgage  of,  265,  266. 

UNDERWOOD, 

mortgagee's  right  to  prevent  cutting  of,  303. 

UNDUE  INFLUENCE, 

securities  obtained  by,  may  be  set  aside,  242,  243. 
cases  in  which  it  arises,  243.  _ 
securities  as  reward  for  exercise  of,  249. 

UNFINISHED  HOUSES,  ,      .. 

how  mortgagee  in  possession  must  deal  with,  ii.  948. 

USURY,  .  .  .      „.„ 

effect  of  repeal  of  usury  laws,  as  to  extortionate  securities,  240. 
as  to  conversion  of  interest  into  principal,  ii.  982. 


VADIUM,  MOnrUUM  AND   VIVUM, 
effect  of,  2,  n. — 4,  n. 
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VENDOK.    See  Lien. 

lien  of,  upon  land  for  purchase-money,  139. 
distingaished  from  lien  on  chattels,  1.S9. 
when  and  against  whom  it  exists,  HO. 
may  be  supported  by  parol  evidence,  140. 

for  price  of  and  compensation  for  land  taken  under  Lands  Clauses  Act,  140. 
where  purchase-money  left  in  hands  of  one  of  several  trustees,  141. 
And  see  Discharge  of  Sbcueitt  ;  Waiver. 
Of  oliattels, 
lien  of,  arises  out  of  original  ownership,  186. 
extends  to  factors,  186. 

gives  right  to  stop  in  transitu,  186.    See  STOPPAGE  IN  Transitu. 
overrides  lien  against  purchaser  or  sub-purchaser,  186. 
no  lien  against  purchaser  in  respect  of  charges  payable  at  future  time,  186. 
purchaser  who  pays  may  recover  from  vendor,  186. 
extends  to  duties  paid  to  crown  for  purchaser,  186. 

VENDORS, 

unpaid,  priority  between  and  claimant  under  purchaser,  ii.  628. 

VESTING  ORDER.    See  Lunatic  ;  Mortgagee  ;  Trustee. 
of  mortgage,  estates  and  interests,  ii.  1091 — 1097. 


WADSET, 

stamps  on,  ii.  1176. 

WAGERING, 

securities  on  contracts  of,  249 — 252. 

WAGES, 

of  seamen,  form  lien  on  ship,  ii.  660. 

when  payments  for  allowed  to  creditor,  ii.  946,  n. 

WAIVER, 
Of  security.    See  Stoppage  in  Transitu  ;  Surety. 
may  be  express  or  implied,  ii.  824. 
where  not  implied,  ii.  825. 
where  creditor,  with  security  for  part  of  debt,  takes  another  security  on  same 

property  for  whole  debt,  ii.  825. 
implied  by  carrying  on  inconsistent  proceedings,  ii.  826. 
what  proceedings  held  to  be  waiver  of  right  of  mortgagee,  ii.  826. 
where  proceedings  are  for  safety  of  estate,  ii.  827,  n. 
rights  not  altered  by  mere  decree  for  sale,  ii.  827. 
general  rules,  ii.  828. 
where  personal  decree  against  executor  consistent  with  liability  of  estate, 

ii.  828. 
effect  of  purchase  of  equity  of  redemption,  and  retaining  part  of  price  to 

redeem  earlier  postponed  security,  ii.  828. 
onus  of  showing  waiver  by  taking  new  security  is  upon  owner  of  estate, 

ii.  829.  _ 
what  is  evidence  of  waiver,  ii.  829. 
waiver  of  right  against  surety,  ii.  829 — 834. 
of  lien  of  vendor  of  land  when  destroyed  by  taking  security,  ii.  834. 
general  effect  of  authorities,  ii.  834 — 837. 
effect  of  receipt  in  deed,  ii.  837. 
waiver  of  lien  of  vendor  of  goods,  ii.  837. 
waiver  of  other  liens  by  taking  security,  ii.  838,  839. 
former  rules  as  to  waiver  by  attachment  of  debtor,  ii.  839. 
possessory  lien  waived  by  loss  of  possession,  ii.  840. 
so  of  pledge,  ii.  841. 

effect  of  redeliveiy  of  pledge  to  debtor  aa  creditor's  agent,  ii.  841. 
where  creditor  cannot  restore  it,  ii.  841. 
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yfAlYER—oontmued. 
Of  security — continued, 
waiver  by  parting  with  subject  of  lien,  ii.  841. 
by  claim  for  third  per.son's  debt  or  by  different  title,  ii.  842. 
by  constructive  loss  of  possession,  ii.  842. 
mistaken  or  involuntary  loss  of  possession  no  waiver,  ii.  843. 
nor  giving  up  under  fi-audulent  inducement,  ii.  843. 
delivery  destroys  lien  of  vendor  of  goods,  ii.  844,  845. 
effect  of  part  delivery  and  of  delivery  order,  ii.  845. 
where  vendee  pays  warehouse  rent,  ii.  844. 
vendor's  land  may  be  vendee's  warehouse,  ii.  845. 
where  vendor's  claim  is  only  personal,  ii.  846. 

WAREHOUSE  RENT, 

where  payment  of  shows  possession,  ii.  864. 

"WARRANT  OF  ATTORNEY.    See  Ecclesiastical  Bbnepick. 

to  confess  judgment  when  it  does  not  create  forfeiture  under  restriction 

against  alienation,  110. 
provisions  as  to,  under  1  &  2  Vict.  c.  110.  .110. 
must  be  made  in  presence  of  solicitor,  indexed,  and  filed,  110,  111. 
effect  of  bankruptcy  upon,  111. 
defeasance  of,  how  to  be  vnritten,  111. 
entry  of  satisfaction  upon,  111, 

particulars  of,  to  be  entered  in  Court  of  Queen's  Bench,  112. 
act  applies  to  warrants  made  abroad,  112. 
where  solicitor  not  necessary,  112,  113. 
qualifications  of  solicitor,  113. 
his  duties,  114. 

attestation  of,  how  made,  114. 
who  may  contest  it,  114. 

who  may  enter  up  judgment  on  warrant  to  several,  115. 
stamps  on,  ii.  1174. 

WASTE, 

lien  for,  against  profits  received  in  time  of  person  committing,  158. 

WEAK  INTELLECT, 

securities  by  persons  of,  may  be  set  aside,  243. 

WEIGHING  AND  SAMPLING, 

when  they  amount  to  taking  possession,  ii.  863 — 865. 

WELSH  MORTGAGE.    See  Mortgage,  Welsh. 

WEST  INDIA  STATES.    See  Liens. 

lien  of  manager  and  consignee  for  expenditure  on,  150 — 153. 
commission  to  consignees  of,  ii.  955. 

WHARF  OR  WAREHOUSE  OWNER, 

regulations  under  Merchant  Shipping  Act,  as  to  goods  landed  at  wharf 
of,  194. 

WHARFAGE, 

when  shipowner  has  no  lien  for,  193. 

WHARFINGER, 

has  general  lien,  216. 

nature  and  extent  of  his  lien,  216. 

indorsed  receipts  of,  will  not  pass  property,  ii.  865. 

WIFE.    See  Maebied  Woman. 

WILFUL  DEFAULT, 

when  account  taken  against  mortgagee  with,  ii.  943. 
form  of  decree  for,  ii.  1116. 
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WILL, 

where  notice  of,  is  notice  of  contents  to  purchaser  from  heir-at-law,  56S. 
ptirchaser  under,  where  in  foreign  tongue,  not  affected  by  notice  of  difficult 

equity,  568. 
no  lien  on  original,  183. 

WITNESS, 

to  deed  not  affected  by  notice  of  its  contents,  569. 


